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EASTERN  DISTRICT  OF  PENNSYLVANIA,  to  wit : 

Be  it  remembered,  That  on  the  twenty-ninth  day  of  August,  in  the  fifty-third  year 
of  the  Independence  of  the  United  States  of  America,  A.  D.  1828,  To  war  &.  Hogak,  of 
ihe  said  District,  have  deposited  in  this  Office  the  title  of  a  Book,  the  right  whereof  they 
claim  as  proprietors,  in  the  words  following,  to  wit : 

"The  Practice  of  the  Courts  of  King's  Bench,  and  Common  Pleas,  in  Personal 
Actions  ;  and  Ejectment:  to  which  are  added,  the  Law  and  Practice  of  Extents  ;  and 
the  Rules  of  Court,  and  Modern  Decisions,  in  the  Exchequer  of  Pleas.  In  Two 
Volumes.  By  William  Tidd,  Esq.  of  the  Inner  Temple,  Barrister  at  Law.  Second 
American  from  the  Eighth  London  Edition,  Corrected  and  Enlarged.  With  Notes  and 
Additions  of  the  recent  English  and  some  American  Cases.    By  Francis  J.  Troubat." 

In  conformity  to  the  Act  of  the  Congress  of  the  United  States,  intituled,  "An  act  for 
the  encouragement  of  learning,  by  securing  the  copies  of  Maps,  Charts,  and  Books,  to 
the  Authors  and  Proprietors  of  such  copies,  during  the  times  therein  mentioned;"  and 
also  to  the  Act  entitled  "An  act  supplementary  to  an  act  entitled  "An  act  for  the 
encouragement  of  learning,  by  securing  the  copies  of  Maps,  Charts  and  Books,  to  the 
Authors  and  Proprietors  of  such  Copies  during  the  times  therein  mentioned,"  and 
extending  the  benefits  thereof  to  the  Arts  of  Designing,  Engraving,  and  Etching 
Historical  and  other  Prints." 

D.  CALDWELL, 
Clerk  of  the  Eastern  District  of  Pennsylvania, 
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CHAP.  XXIX, 


Of  REPLICATIONS,  and  SUBSEQUENT  PLEADINGS. 


W  HEN  the  defendant  has  put  in  his  plea,  he  may  rule  the 
plaintiff  to  reply, a  by  obtaining  a  rule  from  the  master,  in  the  King's 
Bench,  on  the  back  of  the  plea;  which  is  entered  with  the  clerk  of 
the  rules,  and  a  copy  served  on  the  plaintiff's  attorney:  In  the 
Common  Pleas,  the  rule  to  reply  is  given  on  a  prsecipe,  with  the 
secondaries;  and  in  that  court,  the  defendant  in  ejectment  may  give 
a  rule  to  reply,  and  non  pros  the  plaintiff  for  want  of  a  replication,1* 
but  can  have  no  costs.0  This  rule,  the  entry  of  which  is  subject  to 
the  stamp  duty  of  half  a  crown, d  may  be  given  at  any  time  in  term, 
or  within  sixteen  days  after,  in  the  King's  Benche  or  Exchequer  ;f 
and,  in  the  Common  Pleas,  when  time  to  plead  has  been  obtained, 
if  the  defendant  plead,  and  give  a  rule  to  reply,  before  the  expiration 
of  that  time,  the  rule  to  reply  will  be  of  no  avail,  unless  he  give 
notice  of  his  plea."  If  the  rule  be  not  given  till  four  terms  have 
elapsed  after  plea  pleaded,  the  plaintiff  must  have  a  term's  noticeh 
of  the  defendant's  intention  to  give  it,  unless  the  cause  hath  been 
stayed  by  injunction  or  privilege:'  which  notice  must  be  given  be- 
fore the  essoin  day  of  the  term;k  and  it  is  usual  to  give  the  rule  on 
the  day  after  the  term  is  expired.1  And  where  a  cause  has  stood 
over  for  several  terms,  the  rule  to  reply  must  be  given  of  the  term 
in  which  the  judgment  of  non  ])ros  is  signed.™  The  rule  to  reply 
expires  in  four  days  exclusive  after  service,  in  the  King's  Bench; 
and  Sunday  or  any  holyday  on  which  the  court  does  not  sit,  or  the 
office  is  not  open,  if  it  be  not  the  last,  is  to  be  accounted  a  day  within 
[*730]  the  rule."  If  *the  plaintiff  do  not  reply  within  the  time 
limited,  or  obtain  an  order  for  further  time,  which  may  be  obtained 
on  a  judge's  summons,  in  like  manner  as  an  order  for  further  time 
to  plead,  the  defendant  may  sign  a  judgment  of  non  pros ;°  and  it 


1  Append.  Chap.  XXIX.  k  1-  Append.  220. 

b  Id.  Chap.  XLVI.  §  72.  el  New  Rep.  C.  P.  273. 

«  2  Blac.  Rep.  763.  h  Append.  Chap.  XXIX.  §  3. 

<3  Ante,  487.  i  R.  T.  5  &  6  Geo.  II.  (b).  K.  B. 

eImp.  K.  B.  345.    And  the  practice  is  &  2  Str.  1164. 

the  same  in  the  Common  Pleas,  except  '  Imp.  K.  B.  345. 

that  after  Easter  term,  the  ride  must  be  m  2  Chi".  Rep.  283. 

given  in  ten  days.  Imp.  C.  P.  343.  "  R.  T.  1  Geo.  II.  (a).  K.  B. 

'  R.  H.  16  Geo.  Ill,  in  Scac.  Man  Ex.  °  Append.  Chap.  XXIX.  §  4,  5. 
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is  not  necessary  for  him,  in  the  King's  Bench,  to  demand  a  replica- 
tion, the  service  of  the  copy  of  the  rule  being  deemed  in  that  court 
a  demand  of  itself:?  but  in  the  Common  Pleas,  a  replication  must  be 
demanded  in  writing,  by  the  defendant's  attorney -,1  after  which,  if 
a  replication  be  not  delivered,  or  fded  at  the  prothonotaries  office,  in 
due  time,  he  may  sign  a  judgment  of  non  pros.*  And  it  seems  that 
such  judgment  may  be  signed  by  one  of  two  defendants  in  trespass, 
who  has  pleaded  separately.8  This  is  a  final  judgment, t  and  signed 
on  a  ten  shilling  stamp;'  on  which  the  defendant  may  tax  his  costs, 
and  take  out  execution.* 

Within  the  time  limited  by  the  rule  to  reply,  or  order  for  further 
time,  the  plaintiff  either  moves  the  court  to  set  aside  the  plea,  if 
unfounded:  or,  admitting  it  to  be  well  founded,  in  point  of  fact  as 
well  as  law,  he  discontinues  his  action,"  enters  a  nolle  prosequi, ,x 
Stet processus,  or  cassetur  billa  vel  brevc,y  or,  in  an  action  against 
an  executor  or  administrator,  takes  judgment  of  assets  in  futuro,7- 
&c. ;  or,  admitting  the  fact,  he  denies  the  law  by  a  demurrer  ;  or, 
admitting  the  law,  he  denies  the  fact,  or  confesses  and  avoids  it,  or 
concludes  the  defendant  by  matter  of  estoppel. 

If  the  defendant  plead  in  abatement  after  a  general  imparlance, 
or  to  the  jurisdiction  of  the  court  after  a  special  imparlance,  the 
plaintiff,  we  have  seen,a  may  sign  judgment,  or  apply  to  the  court  by 
motion  to  set  aside  the  plea.  We  have  also  seen,  that  when  it  is 
doubtful  whether  the  plea  be  issuable,  the  better  way  in  term  time, 
is  to  move  the  court  to  set  it  aside :b  And  in  general,  if  it  be  not  clear 
that  a  bad  plea  may  be  considered  as  a  nullity,  the  safest  course  is 
not  to  sign  judgment,  but  to  take  issue  thereon,  demur,  or  move  the 
court  to  set  it  aside*0  When  the  defendant  pleads  a  release,  fraudu- 
lently obtained  from  the  nominal  plaintiff,  to  the  prejudice  of 
the  party  really  interested,  and  for  whose  benefit  the  action  is 
brought,  or  from  one  of  several  plaintiffs  to  the  prejudice  of  the  rest, 
[*731]  the  court  on  motion  will  set  aside  the  plea,  and  order  the 
release  to  be  delivered  up  to  be  cancelled:  Thus,  where  the  obligor 
of  a  bond,  after  notice  of  its  being  assigned,  took  a  release  from  the 
obligee,  and  pleaded  it  to  an  action  brought  by  the  assignee,  in  the 
name  of  the  obligee,  the  court  of  Common  Pleas  set  the  plea  aside; 
and  under  these  circumstances,  would  not  allow  the  obligor  to  plead 

p  Imp.  K.  R.  344.  *  Id.  S>  10,  11,  12. 

i  Append.  Chap.  XXIX.  §  2.  y  Id.  Chap.  XXVII.  §  4. 

'  Imp.  K.  B.  56+.  Imp.  C.  P.  342.  z  Id.  Chap.  XXIII.  §  10,   &c.  21,  &c. 

'Philpat  v.   Mulhr,  T.  23   Geo.  III.     and  see  Chitty  on  Pleading1,  1  V.  p.  548. 

K.  B.  »  Ante,  *475.  *4S3.  (a.)  691.  and  see 

'  55  Geo.  Ill  c.  184.  Sc/ied.  Part  II.  §     ante,  578.  686. 

III.  ■>  Ante,  485. 

«  Append.  Chap.  XXIX.  §  8,  9.  *  Ante,  612. 


f  A  partial  jrtdgtnent  of  non  pros  may,  and  sometimes  can  only,  be  signed.  Thus, 
a  defendant  by  mistake  pleaded  the  general  issue  to  three  instead  of  four  counts. 
Plaintiff  replied  ;  defendant  then  amended  his  plea  by  extending  it  to  the  4th  count. 
Plaintiff  not  having  replied  to  the  amended  plea,  although  ruled  so  to  do,  defend- 
ant signed  judgment  of  non  pros  to  the  whole  action  :  Held,  that  this  was  irregular. 
Such  judgment  can  only  be  signed  to  that  part  of  the  suit  which  is  not  actually 
prosecuted.     4  Barn,  h  Cres.  135. 
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payment  of  the  bond.d  So,  if  a  person  who  is  sued  by  a  landlord,  in 
the  name  of  his  tenant,  procure  a  release  from  the  nominal  plaintiff, 
the  court  will  order  the  release  to  be  delivered  up,  and  permit  the 
landlord  to  proceed  :e  And  where  a  landlord,  with  the  permission  of 
his  bailiff,  who  had  made  a  distress  for  rent,  commenced  an  action, 
in  the  bailiff's  name,  against  the  sheriff,  for  taking  insufficient 
pledges,  and  the  bailiff  afterwards,  without  the  landlord's  privity, 
executed  a  release  to  the  sheriff,  who  pleaded  it  puis  darrein  con- 
tinuance, the  court  of  Common  Pleas  set  aside  the  plea,  and  order- 
ed the  release  to  be  delivered  up  to  be  cancelled.1'  So,  a  plea  of 
release  by  one  of  several  plaintiffs  was  set  aside  by  the  court  of  King's 
Bench,  without  costs,  on  the  terms  of  indemnifying  the  plaintiffs, 
who  had  released  the  action,  against  the  costs  of  it,  although  the 
consent  of  such  plaintiffs  had  not  been  obtained  before  action  brought; 
it  appearing  that  no  consideration  had  been  given  for  the  release, 
and  that  the  plaintiffs  sued  as  trustees  for  the  creditors  of  an  insol- 
vent person,  s  But  except  a  very  strong  case  of  fraud  be  made  out, 
the  court  will  not  control  the  legal  power  of  a  co-plaintiff  to  release 
the  action  :h  And  unless  the  plea  be  set  aside,  a  judge  at  nisi  prius 
has  no  equitable  jurisdiction,  and  can  only  look  to  the  strict  legal 
rights  of  the  parties  upon  the  record:  Therefore  if,  in  an  action  for 
goods  sold,  the  defendant  prove  a  receipt  in  full  signed  by  the  plain- 
tiff, evidence  cannot  be  admitted,  by  way  of  answer  to  this  defence, 
that  the  plaintiff  had  assigned  all  his  effects  for  the  benefit  of  his 
creditors,  that  the  action  was  brought  by  his  trustees  in  his  name, 
that  no  money  passed  when  the  receipt  was  given,  and  that  the 
plaintiff  on  the  record  and  the  defendant  had  colluded  together  to 
defeat  the  action.1 

In  ejectment,  the  plaintiff  is  a  mere  nominal  person,  and  trustee 
for  the  lessor;  and  if  he  release  the  action,  or  if  an  action  be  brought 
in  his  name  for  the  mesne  profits  and  he  release  it,  the  court  will 
*commit  him  for  a  contempt. k  It  has  also  been  determined,  that  [*732] 
the  lessor  of  the  plaintiff  in  ejectment,  not  being  a  party  to  the  action, 
cannot  release  it.1  And  where  a  landlord  defrayed  the  costs  of 
defending  an  ejectment,  in  the  name  of  an  illiterate  tenant,  who 
gave  a  retraxit  of  the  plea,  and  cognovit  of  the  action,  the  court  set 
aside  the  retraxit  and  cognovit,  and  permitted  the  lessor  to  defend 
as  landlord.111 

If  the  plaintiff  perceive  that  he  cannot  maintain  his  action,  it  is 
usual  for  him  to  take  out  a  rule  for  leave  to  discontinue.  Discon- 
tinuance in  a  civil  suit,  is  either  of  process,  or  of  pleading:    The 


d  1  Bos.  &  Pul.  447.  and  see  the  case  was  observed  by  Lawrence,  J.  in  the  case 

of  Craib  and  wife  v.  D'Jleth,  T.  30  Geo.  of  Bauerman  v.  Hadenius,  7  Dnrnf.  and 

HI.  7  Durnf.  &.  East,  670.  (b).  East,  670.  Lord  Holt  did  not  say  that  the 

e  Doug.  407.  and  see  7  Durnf.  &  East,  release  would  not  defeat  the  action:  this 

670.  (a).  1  Bos.  &,  Pul.  448.  (a).  therefore  appears  to  be  the  most  that  a 

'  7  Taunt.  48.  court  of  law  can  do,  in  cases  of  this  kind: 

s  1  Chit.  Rep.  390.  and  see  1  Bos.    &.    Pul.  448.    (a).  Ad. 

h  7  Taunt.  421.  and  see  4  Moore,  192.  Eject.  2  Ed.  177,  8.  244,  5. 

i  1  Campb.  392.  and  see  1  Chit.  Rep.  '  4  Maule  &  Sel.  300.  2  Chit.  Rep.  323. 

391.  in  notis.  6  Moore,  497.  S.  C. 

"  1  Salk.  260.  per  Holt,  Ch.  J.  But,  as  ~  7  Taunt.  9.  Ante,  608. 
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former,  before  judgment,  is  the  act  of  the  clerk:  hut  after  judgment, 
it  is  the  act  of  the  court":  the  latter,  of  which  something  has  been 
already  said0,  is  the  act  of  the  party.  The  process,  or  proceedings 
in  a  suit,  should  he  regularly  continued  from  term  to  term,  or  from 
one  day  to  another  in  the  same  term'',  between  the  commencement 
of  the  suit  and  final  judgment;  and  if  there  lie  any  lapse  or  want  of 
continuance  that  is  not  aided,  the  parties  are  out  of  court,  and  the 
plaintiff  musl  begin  de  novo.  Before  declaration,  there  is,  properly 
speaking,  no  continuance;'1  though  we  have  seen,1' that  the  parties 
b}-  consent  might  have  obtained  a  day  before  declaration,  which  was 
called  a  dies  da  I  us  prccc  par  than:  After  declaration  and  before 
issue  joined,  the  proceedings  arc  continued  by  imparlance:*  after 
issue  joined,  and  before  verdict,  by  vicecomes  non  misit  breve;1  and 
after  verdict  or  demurrer,  by  curia  advisari  vn/t.a  In  the  King's 
Bench,  the  practice  is  never  to  enter  continuances  till  the  plea  roll 
is  made  up,  though  the  declaration  be  of  four  or  five  terms  standing:1 
And  after  plea  pleaded,  though  the  plaintiff  have  day  to  reply  for 
several  terms,  yet  no  mention  need  be  made  on  the  roll,  of  any 
imparlance  or  continuance.5  After  judgment  by  default,  and  writ 
of  inquiry  awarded,  there  is  no  subsequent  continuance  between  the 
parties,  in  the  Common  Pleas;2  but  in  the  King's  Bench,  it  is  other- 
[*733]  wise.  Continuances  *may  be  entered  at  any  time:a  And  in 
a  late  case,  the  court  granted  leave  to  enter  continuances  after  ver- 
dict in  order  to  arrive  at  the  justice  of  the  case.b  The  want  of  a 
continuance  is  aided  by  the  appearance  of  the  parties:0  And  as  a 
discontinuance  can  never  be  objected  pendente  placito,A  so  after 
judgment,  it  is  cured  by  the  statute  of  jeofails. e  It  has  even  been 
holden,  that  a  continuance  may  be  added,  after  judgment  in  a  penal 
action  ;f  but  then,  there  must  be  something  to  amend  by.s 

A  rule  to  discontinue1'  may  be  had  either  before  or  after  declara- 
tion ;'  and  it  is  usually  granted  upon  payment  of  costs.k  An  executor 
or  administrator  is  liable  to  costs  upon  a  discontinuance,  when  he 
has  knowingly  brought  a  wrong  action;1  but  when  that  is  not  the 
case,  he  may  have  leave  to  discontinue,  without  paying  costs:1"  And 
where,  upon  setting  aside  a  verdict  for  the  plaintiff,  the  costs  are 
directed  to  abide  the  event,  and  then  the  plaintiff  discontinues  the 
action,  the  defendant  is  not  entitled  to  the  costs  of  the  trial."  The 
rule  to  discontinue  is  a  side-bar  rule;  and  may  be  had,  as  a  matter 


»  Cart.  51.  1  Salk.  177.  1  Wils.  40.  Id.  c  1  Wils.  40.  6  Durnf.  &  East,  255. 

303.  cites  Comyns,  419.  <J  Cro.  Jac.  211. 

°  Ante,  713.  e  32  Hen.  VIII.  c.  30.  Cro.  Eliz.  489. 

p  1  Str.  492.  1  Wils.  40.  Cro.  .Tac.  528.   3  Lev.  374.  6   Durnf.  8c 

1  Gilb.  C.  P.  40.  East,  255. 

T  Ante,  424.  f  2  Str.  1227.   1  Wils.  125.   S.  C.  in 

*  Append.  Chap.  XXIII.  §   6.  19.  39.  Cam.  Scac. 6  Durnf.  &  East,  255.618. 
Chap.  XXXI.  §  2.  4.  6.  si  Wils.  303. 

'  Append.  Chap.  XXXI.  §  42.  44.46.  >'  Append.  Chap.  XXIX.  §  6,  7. 

»  Append.  Chap.  XX11I.  $  39.  Chap.  '>  R.  M.  10  Geo.  II.  (6).  K.  B. 

XXX.  t)  3,  4.  Chap.  XXXIX.  §  3,  4.  k  Comb.  299. 

*  1  Salk.  179.  2  Ld.  Rayra.  872.  S.  C.  '  Cas.  Pr.  C.  P.  79.  Barnes,  169.  S.  C. 
y  5  Co.  75.  2  Saund.  1.  (2).  3  Bur.  1451.  1  Blac.  Rep.  451.  S.  C. 

*  11  Co.  6  b.  Yelv.  97.  1  Rol.  Abr.  486.  »  2  Str.  871.  4  Bur.  1927. 
■  Ante,  182,  3.  n  1  Barn.  &  Aid.  566. 

b  7  Durnf.  &  East,  618. 
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of  course,  from  the  clerk  of  the  rules  in  the  King's  Bench,  at  any- 
time before  trial  or  inquiry:0  and  leave  has  been  given  to  discontinue 
after  argument,  and  before  judgment  on  demurrer,  p  And  even  after 
a  special  verdict,  the  plaintiff  may  discontinue,  by  leave  of  the  court, 
because  that  is  not  complete  and  final;  but  in  this  case  it  is  a  great 
favour:^  And  it  is  never  granted  after  a  general  verdict,1"  or  writ 
of  inquiry  executed  and  returned, s  nor  after  a  peremptory  rule  for 
judgment  on  demurrer.1  In  replevin,  the  avowant,  though  an  actor, 
cannot  have  a  rule  to  discontinue.11 

The  court  of  Common  Pleas  will  not  permit  the  demandant  in  a 
writ  of  right  to  discontinue  :x  And  a  discontinuance  is  not  allowed 
in  that  court,  after  a  special  verdict,  in  order  to  adduce  fresh  proof 
in  contradiction  to  the  verdict.y  The  plaintiff  cannot  have  leave  to 
*discontinue,  pending  a  rule  for  judgment  as  in  case  of  a  [*734] 
nonsuit:z  And  where  he  moved  to  discontinue  upon  payment  of 
costs,  after  judgment  given  for  him  on  demurrer,  but  not  entered  of 
record,  and  a  writ  of  error  brought,  and  bail  put  in  thereupon,  the 
court  refused  to  make  a  rule  to  discontinue,  without  payment  of 
costs  on  the  writ  of  error. a  After  notice  of  trial  given,  and  regu- 
larly countermanded,  the  plaintiff,  in  the  Common  Pleas,  obtained 
a  rule  to  discontinue,  upon  payment  of  costs;  and  it  appearing  that 
after  the  notice  of  trial,  and  before  the  countermand,  a  witness  for 
the  defendant,  who  resided  in  London,  had  set  out  for  the  York 
assizes,  the  question  was,  whether  the  expense  of  this  witness  could 
be  allowed  the  defendant  in  costs:  The  court  held,  that  as  the 
countermand  was  regular,  the  costs  for  this  witness  could  not  be 
allowed. b 

The  rule  to  discontinue  is  obtained  from  the  clerk  of  the  rules  in 
the  King's  Bench,  or  secondaries  in  the  Common  Pleas;  but  in  the 
latter  court,  if  it  be  after  plea  pleaded,  the  defendant's  attorney  must 
first  consent  to  a  rule  in  the  treasury  chamber  in  term-time,  or  before 
a  judge  in  vacation;0  or  else  there  must  be  a  rule  to  shew  cause. 
And  upon  a  rule  to  discontinue,  the  plaintiff  is  to  get  an  appointment 
from  the  master  in  the  King's  Bench,  or  prothonotaries  in  the  Com- 
mon Pleas,  to  tax  the  costs,  and  serve  a  copy  of  it  on  the  defendant's 
attorney;  it  having  been  holden,  that  the  service  of  a  rule  to  dis- 
continue, without  an  appointment  to  tax  the  costs,  is  not  of  itself  a 
discontinuance  of  the  action. d  In  the  King's  Bench,  the  master 
will  tax  the  costs  ex  parte,  if  the  defendant's  attorney  do  not  attend 
on  the  first  appointment:6  But  in  the  Common  Pleas,  another  copy 
of  the  rule  must  be  made,  in  case  of  non-attendance,  and  a  second 
appointment  obtained  thereon,  and  served  as  before,  and  so  a  third 


0  1  Palk.  178,  9.  *  Barnes,  316. 
p  3  Lev.  440.  1  Str.  76.  116.  »  Id.  169. 

i  1  Salk.  178.  b  Id.  307.  Sedqusere,-  for  in  a  late  case, 

T  Id.  ibid.  the  expenses  of  a  witness,  under  similar 

5  Carth.  86.  circumstances,  were  allowed  by  the  pro- 

*  ISalk.  172.  and  see2  Saund.  73.  (1).  thonoteryi  and  see  1  Price,  381.  Post, 

»  1  Str.  112.  Chap.  XXXV. 

1  1  New  Rep.  C.  P.  64.  2  New  Rep.  c  Imp.  C.  P.  727. 

.  P.  429.  a  6  Durnf.  &  East,  765. 

i  2  Blac.  Rep.  815.  «  Imp.  K.  B.  743. 
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time;  and  if  he  do  not  attend  the  third  appointment,  the  prothono- 
taries  will  tax  the  costs  ex  parte.*  The  costs  being  taxed,  are  to  be 
forthwith  paid;  otherwise  the  plaintiff  may  be  compelled  to  proceed 
in  the  action:  for  the  rule  being  conditional,  is  no  stay  of  proceed- 
ings; and  it  has  been  holden,  that  for  the  non-payment  of  these  costs, 
the  plaintiff  is  not  liable  to  an  attachment. s  An  averment,  in  an 
action  for  a  malicious  arrest,  that  the  suit  is  wholly  ended  and 
determined,  is  proved  by  evidence  of  the  rule  to  discontinue  upon 
[*735]  payment  of  *costs,  and  that  the  costs  were  taxed  and  paid, 
without  producing  the  roll,  with  judgment  of  discontinuance  entered 
upon  it:h  And  where  a  rule  to  discontinue,  on  payment  of  costs,  was 
obtained  by  the  plaintiff  on  the  6th  of  February,  but  the  costs  were 
not  taxed  until  the  11th  of  March;  the  court  held,  that  when  the 
costs  were  taxed,  and  the  judgment  of  discontinuance  entered  up,  it 
related  back  to  the  day  when  the  rule  for  a  discontinuance  was 
obtained,  and  that  the  action  was  to  be  considered  discontinued  from 
that  time.'  But  it  seems,  that  a  judge's  order  to  stay  proceedings 
on  payment  of  costs,  and  proof  of  such  payment,  is  not  sufficient 
evidence  that  the  first  suit  is  at  an  end.k  And  where  it  was  averred 
in  the  declaration,  that  the  defendant  voluntarily  permitted  his  suit 
to  be  discontinued  for  want  of  prosecution,  and  thereupon  it  was 
considered  by  the  court  that  he  should  take  nothing  by  his  bill, 
prout  patet  per  recordum,  whereby  the  suit  was  ended  and  deter- 
mined; it  was  holden,  that  this  averment  was  not  proved  by  the 
production  of  a  rule  to  discontinue;  but  the  record  having  been 
averred,  ought  to  have  been  proved.1  When  the  rule  to  discontinue 
is  obtained  by  unfair  practice,  the  court  will  discharge  it.m 


A  nolle  prosequi  is  an  acknowledgment  or  agreement  by  the 
plaintiff,  that  he  will  not  further  prosecute  his  suit,  as  to  the  whole 
or  a  part  of  the  cause  of  action;  or  where  there  are  several  defend- 
ants, against  some  or  one  of  them.n 

On  a  plea  of  coverture,  &c.  if  the  plaintiff  cannot  answer  it,  he 
may  enter  a  nolle  prosequi  as  to  the  whole  cause  of  action;  but  the 
defendant  in  such  case  is  entitled  to  costs,  under  the  8  Eliz.  c.  2.  § 
2.°  So,  if  the  defendant  demur  to  one  of  several  counts  of  a  decla- 
ration, the  plaintiff  may  enter  a  nolle  prosequi  as  to  that  count 
which  is  demurred  to,  and  proceed  to  trial  upon  the  other  counts  :P 
or  if  he  join  in  demurrer  and  obtain  judgment,  he  may  enter  a  nolle 
prosequi  as  to  the  issue,  and  proceed  to  a  writ  of  inquiry  on  the 


f  Imp.  C  P.  727,  8.  »  4  Bur.  2532. 

k  7  Durnf.   &  East,  6.  and  see  2  Str.  n  Cro.  Car.  239.  243.  2  Rol.  Abr.  100. 

1220.  3    Maule  St  Sel.  153.  5  Barn.  8c  And  for  the  nature  and  effect  of  a  nolle 

Aid.  905. 1  Dowl.  8c  Ryl.  556.  S.  C.  prosequi,  and  in  what  cases  it  may  or  may 

*  4 Campb. 214.1  Stark. Ni.PriAS.S.C.  not  be  entered,  see  8  Co.  58.  Cro.  Jac. 

'  1  Barn.  St  Cres.  649.  3  Dowl.  8c  Ryl.  211.  S.  C.  Hardr.  153.  1  Saund.  207.  in 

2-  S.  C.  notis.  1  Ld.  Raym.  598,  8cc.    1  Wils.  90. 

"  4  Campb.  214.  1   Stark.  Ni.  Pri.  48.  3  Durnf.  8c  East,  511. 

S.  C.  1  Esp.  Rep.  80.  and  see   11  East,  °  3  Durnf.  8c  East,  511. 

319.  2  New  Rep.  C.  P.  473.  p  2  Salk.  456.  1  Bos.   &  Pul.  157.  6 


5  Price,  540.  Taunt.  444.  2  Marsh.  144.  S.  C. 
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demurrer  :i  And  if  the  plaintiff  enter  a  nolle  prosequi  as  to  any  of 
the  counts  in  a  declaration,  he  is  not  entitled  to  costs  on  such  counts/ 
But,  after  a  demurrer  for  mis-joinder,  the  plaintiff  cannot  cure 
it,  by  entering  a  nolle  prosequi:9  And  if  there  be  a  demurrer 
to  a  declaration,  consisting  of  two  counts,  against  two  defendants, 
because  one  of  them  was  not  named  in  the  last  count,  the  plaintiff 
*cannot  enter  a  nolle  prosequi  on  that  count,  and  proceed  [*736] 
on  the  other.1 

If  there  be  a  demurrer  to  part,  and  an  issue  upon  other  part,  and 
the  plaintiff  prevail  on  the  demurrer,  it  was  in  one  case  holden,  that 
without  a  nolle  prosequi  as  to  the  issue,  he  cannot  have  a  writ  of 
inquiry  on  the  demurrer;  because,  on  the  trial  of  the  issue,  the  same 
jury  will  ascertain  the  damages  for  that  part  which  is  demurred  to.u 
But  in  a  subsequent  case,x  where  the  declaration  consisted  of  four 
counts,  to  three  of  which  there  was  a  plea  of  non  assumpsit,  and  a 
demurrer  to  the  fourth;  and,  after  judgment  on  the  demurrer,  the 
plaintiff  took  out  a  writ  of  inquiry,  and  executed  it:  this  was  moved 
to  be  set  aside,  there  being  no  nolle  prosequi  on  the  roll;  and  it  was 
insisted,  that  the  plaintiff  ought  to  take  out  a  venire,  as  well  to  try 
the  issue,  as  to  inquire  of  the  damages  upon  the  demurrer:  Sed per 
Curiam,  "  that  is  indeed  the  course,  where  the  issues  are  carried 
down  to  trial,  before  the  demurrer  is  determined,  and  in  that  case 
the  jury  give  contingent  damages;  but  here,  the  demurrer  being 
determined,  and  the  plaintiff  being  able  to  recover  all  he  goes  for 
upon  the  fourth  count,  there  is  no  reason  why  we  should  force  him 
to  carry  down  the  record  to  nisi  prius:  and  as  to  the  want  of  a 
nolle  prosequi  upon  the  roll,  he  may  supply  that,  when  he  comes  to 
enter  the  final  judgment;  if  not,  the  defendant  will  have  the  advan- 
tage of  it  upon  a  writ  of  error:  The  judgment  upon  the  inquiry 
must  stand. " 

In  trespass,  or  other  action  for  a  wrong,  against  several  defend- 
ants, the  plaintiff  may,  at  any  time  before  final  judgment,  enter  a 
nolle  prosequi  as  to  one  defendant,  and  proceed  against  the  others:? 
And  so  in  assumpsit,  or  other  action  upon  contract,  against  several 
defendants,  one  of  whom  pleads  bankruptcy,  or  other  matter  in  his 
personal  discharge,  the  plaintiff  may  enter  a  nolle  prosequi  as  to 
him,  and  proceed  against  the  other  defendants.2  So,  in  trespass 
against  several  defendants,  where  the  jury  by  mistake  have  assessed 
several  damages,  the  plaintiff  may  cure  it  by  entering  a  nolle  pro- 
sequi as  to  one  of  the  defendants,  and  taking  judgment  against  the 
others. a  But  a  nolle  prosequi  cannot  be  entered  as  to  one  defendant, 
after  final  judgment  against  the  others:b  And  it  seems  that  in 
assumpsit,  or  other  action  upon  contract,  against  several  defendants, 


i  1  Salk.  219.  2  Salk.  456.  1  Str.  532.  7   Durnf.   &  East,  473.  1   Saund.  109. 

574.  (1). 

r  16  East,  129.  2  Marsh.  145.  y  Hob.  70.  Cro.  Car.  239.  243.  2  Rol. 

»  1  H.  Blac.  108.  and  see  2  Chit.  Rep.  Abr.  100.  2  Salk.  455,  6,  7.  3  Salk.  244, 

697.  5.  1  Wils.  306. 

'  4  Durnf.  &  East,  360.  and  see  1  Saund.  '  1  Wils.  89. 

285.  (5).  a  ii  co.  5.  Cro.  Car.  239.  243.  Carth. 

u  1  Salk.  219.  12  Mod.  558.  S.  C.  19. 

*  1  Str.  532.  8  Mod.  108.  S.  C.  and  see  b  2  Salk.  455. 
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[*737]  the  plaintiff  cannot  enter  a  *  nolle  prosequi  as  to  one,  unless 
it  be  for  some  matter  operating  in  his  personal  discharge,  without 
releasing  the  others. c  So,  where  the  plaintiff  declares  on  a  joint 
contract  against  two  defendants,  and  one  of  them  pleads  infancy, 
the  plaintiff  cannot  enter  a  nolle  prosequi  as  to  him,  and  proceed 
against  the  other  defendant  in  that  action;  but  should  commence  a 
new  action  against  the  adult  defendant  only.ut  In  entering  a  nolh 
prosequi,  the  plaintiff  need  not  be  amerced  pro  J also  clamore ;  but 
it  is  sufficient  that  the  defendant  be  put  without  day." 

Of  a  nature  similar  to  a  nolle  prosequi,  is  the  entry  of  a  stet 
processus,*  by  which  the  plaintiff  agrees  that  all  further  proceedings 
in  the  action  shall  be  stayed.  This  entry  is  usually  made  where 
the  defendant  becomes  insolvent  pending  the  action;  and  the  object 
of  it  is  to  prevent  him  from  obtaining  judgment  as  in  case  of  a  non- 
suit, s 

On  a  plea  in  abatement,  if  the  plaintiff  cannot  deny  the  truth  of 
the  matter  alleged,  and  it  is  sufficient  in  law  to  quash  the  bill  or 
writ,  he  may  enter  a  cassetur  billa,  vel  breve ;h  or,  in  other  words, 
pray  that  the  bill  or  writ  may  be  quashed,  to  the  intent  that  he  may 
exhibitor  sue  out  a  better  bill  or  writ  against  the  defendant:  and 
upon  such  entry,  the  defendant  is  not  entitled  to  costs.  For  the 
purpose  of  making  this  entry,  a  roll  should  be  obtained  of  the  term 
of  the  declaration,  which  is  had  from  the  prothonotaries  in  the  Com- 
mon Pleas,  and  the  declaration  and  plea  entered  thereon:  after  which, 
the  roll  is  taken  to  and  docketed  with  the  clerk  of  the  judgments, 
in  the  King's  Bench;  and  the  master  having  marked  the  cassetur 
billa  thereon,  it  is  filed  with  the  clerk  of  the  treasury.1  In  the 
Common  Pleas,  the  roll  is  docketed  and  filed  with  the  prothono- 
taries.k 

In  an  action  against  an  executor  or  administrator,  if  the  de- 
fendant plead  plene  administravit,  and  it  cannot  be  proved  that  he 
has  assets  in  hand,  the  plaintiff  may  confess  the  plea,  and  take  judg- 
ment of  assets  in  futuro;  which  is  an  interlocutory  or  final  judg- 
ment, according  to  the  nature  of  the  action:  and  if  it  be  only  inter- 
locutory, there  must  be  a  writ  of  inquiry  to  complete  it.  So,  in 
an  action  against  an  insolvent  debtor  or  fugitive,  whose  future  effects 
remain  liable  to  t he  payment  of  his  debts,  the  plaintiff'  may  take 
judgment  for  his  demand,  to  be  levied  of  those  effects.1 


«  1  Wits.  89.  and  see  2  Maule  Sc  Sel.         t  7  Taunt.  180. 
444.  6  Taunt.  179.  ">  Append.  Chap.  XXVII.  §  4. 

d  3  Esp.  Rep.  76.  5   Esp,   Rep.  47.  S.         i  Imp.  K.  B.  291. 
P.  and  see  3  Taunt.  307.  4  Taunt.  468.  *  Imp.  C.  P.  .527,  8. 

■  1  Str.  574.  i  1  Uurnf.  &  East,  80.  Append.  Chap. 

I  Append.  Chap.  XXIX.  §  13.  XXIII.  §  14. 

f  But  in  the  state  of  Massachusetts  it  has  been  decided  that  in  an  action  on  a  joint 
contract,  where  one  of  the  defendants  pleads  infancy,  the  plaintiff  may  enter  a  nolle 
prosequi  against  him,  and  proceed  against  the  other.  1  Pickering,  500.  502.  On 
the  other  hand  the  practice  in  the  state  of  New  York  appears  to  be  coincident  with 
that  in  the  text.  Thus,  in  assumpsit  against  three  on  a  joint  and  several  note,  two 
pleaded  that  the  note  was  fraudulently  obtained,  &c,  whereupon  the  plaintiff  en- 
tered a  nolle  prosequi  as  to  them,  and  took  judgment  by  default  against  the  third  : 
Held,  that  the  action  was  discontinued  as  to  all.     3  Cowen,  374. 
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A  replication,  denying  the  truth  of  the  plea,  is  either  in  denial 
of  the  whole,  or  a  part  of  it ;  and  such  denial  is  either  direct  and 
immediate,  or  consequential  to,  and  preceded  by  an  induce-  [*738] 
ment:  the  latter  mode  of  denial  is  called  a  traverse.™ 

When  the  defendant's  plea  consists  merely  of  matter  of  fact, 
triable  by  the  country,  in  excuse  or  justification  of  the  injury  com- 
plained of,  as  where  the  defendant,  in  trespass  and  assault,  pleads 
son  assault  demesne,  or  justifies  in  an  action  for  words,  there  the 
plaintiff  may  reply  generally,  that  the  defendant  committed  the  in- 
jury of  his  own  wrong,  and  without  any  such  cause  as  the  defend- 
ant hath  alleged;  which  puts  the  whole  matter  of  the  plea  in  issue, 
and  is  called  a  replication  de  injuria  sua  propria,  absque  tali  cau- 
sa.11 But  where  the  plea  consists  of  matter  of  record,  as  well  as 
matter  of  fact,  or  the  defendant  claims,  in  his  own  right,  or  as  servant 
to  another,  any  interest  in  the  land,  or  any  common  or  rent  issuing 
out  of  the  land,  or  a  way  or  passage  over  it,  there  de  injuria,  &c. 
generally  is  not  a  good  replication;0  but  the  plaintiff  must  either 
deny  the  matter  of  record,  or  traverse  the  title  specially ;  or,  ad- 
mitting the  matter  of  record  or  title,  he  must  reply,  that  the  defend- 
ant committed  the  injury  of  his  own  wrong,  and  without  the  residue 
of  the  cause  alleged  by  the  defendant.  So  if  the  defendant,  without 
claiming  any  interest  in  the  land,  justify  under  an  authority  derived 
immediately  or  mediately  from  the  plaintiff,  or  by  authority  of 
law,  de  injuria,  &c.  generally,  is  not  a  good  replication. 

When  there  is  an  affirmative  and  negative,  either  in  express  words 
or  by  necessary  implication, p  or  a  complete  confession  and  avoid- 
ance, a  traverse  is  unnecessary  and  superfluous.  But  when  there 
are  two  affirmatives  which  do  not  impliedly  negative  each  other, 
or  a  confession  and  avoidance  by  argument  only,  it  is  necessary  to 
add  a  traverse.  A  traverse  is  a  denial  of  the  whole,  or  most  ma- 
terial point  of  the  adversary's  pleading  ;  or,  if  there  be  several 
points  equally  material,  of  one  of  them:  and  it  should  consist  of 
some  matter  of  fact,  triable  by  the  country,  either  expressly  alleged, 
or  necessarily  implied.  Matter  of  inducement  therefore,  or  con- 
veyance to  the  action,  a  mere  suggestion,  surmise  or  supposal,  the 
time  and  place,  or  what  is  alleged  under  a  scilicet,  if  immaterial,  is 
not  allowed  to  be  traversed;  nor  matter  of  law,  or  mere  legal  in- 
ference; matter  of  intention,  which  is  not  triable,  as  the  scieJis 
*in  an  action  of  deceit;  matter  of  record,  which  is  not  triable  [*739] 
by  the  country;  or  any  other  matter,  which  is  not  expressly  alleged, 
or  necessarily  implied.  But  matter  of  inducement,  &c.  is  traversable, 
if  material. i 

Every  traverse  ought  to  have  a  proper  inducement;  and  if  that 


m  For  the  replications  usually  made  to  the   replication   of  de  injurid,  &c.  and 

pleas  in  different  actions,  see  Chitty  on  when  allowed,  or  not  proper  or  advisa- 

Pleading,  1  V.  p.  551,  &c.  ble,  and  the  form  of  it,  Chitty  on  Plead- 

■>  Croguie's  case,  8' Co.  67.  ing,  1  V.  p.  577,  &c. 

"  Id.  ibid,  and  see  Willes,  52.  99.  202.  i>  2  Gtr.  1177.  1  Wils.  6.  S.  C. 

7  Price,  670.     Yet,   where  the  title  al-  <i  See  further,  as  to  what  fact  may  be 

leged  is   only  inducement,    de   injurid,  traversed  or  denied,  Chitty  on  Pleading, 

&c.  generally,  is  a  good  replication.     2  1  \  .  p.  586,  &c. 


Saund.  295.     (1.)  And  see  further,  as  to 
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be  bad,  the  traverse  is  insujfiflient:  Bu1  the  inducement  to  a  traverse 
does  not  require  much  certainty;  though  the  traverse  itself  .should 
be  certain,  and  neither  too  large  nor  too  narrow,  that  is,  it  should 
deny  SO  much  as  is  material,  and  no  more.  The  proper  words  for 
beginning  a  traverse,  are  absque  hoc;  hut  any  words  tantamount 
are  sufficient,  as  el  noh  :  And  it  ought  not  to  conclude  to  the  coun- 
try, unless  it  comprise  the  whole  matter  of  the  plea.  There  cannot 
be  a  traverse  after  a  traverse,  when  the  first  was  apt  and  material: 
hut  it  is  otherwise,  when  the  first  traverse  was  not  to  the  point  of 
the  action,  or  immaterial:  And  the  kirn;  is  allowed  to  take  a  trayerse 
after  a  traverse,  when  his  title  appears  hy  office,  or  other  matter  of 
record. 

The  want  of  a  necessary  trayerse,  or  a  traverse  that  is  unneces- 
sary and  superfluous,  is  merely  form,  and  aided  after  verdict,  on  a 
general  demurrer,  or  hy  pleading  over.  A  traverse  improperly 
taken  is  also  aided  in  like  manner;  as  where  it  is  without  an  in- 
ducement, or  of  an  immaterial  point,  or  of  one  that  is  not  the  most 
material,  or  too  large,  or  too  narrow,  or  after  a  former  traverse.1' 

If  the  plaintiff  cannot  deny  the  truth  of  the  plea,  he  may  confess 
and  avoid  it,  or  conclude  the  defendant  by  matter  of  estoppel. 
.  ivoidance,  we  have  secn,s  is  cither  by  matter  precedent,  which  is 
called  an  avoidance  in  law,  or  by  matter  subsequent,  which  is  called 
an  avoidance  in  fact.1  And  it  is  a  rule,  with  regard  to  estoppels, 
that  they  should  be  pleaded  with  certainty  in  every  particular;"  and 
in  pleading  or  replying,  the  party  must  rely  upon  them.x 

[*740]  In  general  we  may  observe,  that  the  qualities  of  a  repli- 
cation are  similar  to  those  of  a  plea:  therefore  it  should  answer  the 
whole  matter  alleged,  and  be  single,  certain,  direct  and  positive, 
triable,  and  capable  of  proof.5  But  though  a  replication  must  not 
be  double,  yet  it  may  contain  several  distinct  answers  to  the  plea: 
Thus,  at  common  law,  where  the  defendant  in  assumpsit  pleads 
infancy,  to  a  declaration  consisting  of  several  counts,  the  plaintiff 
may  reply,  as  to  part  of  his  demand,  that  it  was  for  necessaries; 
to  other  part,  that  the  defendant  was  of  full  age  at  the  time  of  the 
contract;  and  to  other  part,  that  he  confirmed  it  after  he  came  of 
age.  So,  if  an  executor  or  administrator  plead  several  judgments 
outstanding,  and  no  assets  ultra,  the  plaintiff  may  reply,  as  to  one 
of  the  judgments,  mil  liel  record ;  and  to  another,  that  it  was  ob- 


r  For  the  above  rules  respecting  tra-  traverse  is  aided;  1  Saund.  14.  (2).  20. 

verses,  and    the  cases  which    illustrate  (1).  See  also  Chitty  on  Pleading,  1  V.  p. 

them,  see  Com.  Dig.  tit.  Pleader,  (G.)  586,  &c. 

&c.     And  see  further  as  to  traverses,  8  Ante,  695. 

when  necessary,  and  when  not ;  1  Saund.  '  See  further,  as  to  replications  in  con- 

85.  (1.)   133.  (4.)  207.  c.  (3,  4,  5.)  209.  fession  and  avoidance,  Chitty  on  Pleading, 

(7,  8.)  2  Saund.  5.  (3.)  50.  (3.)  what  may  1  V.  p.  599,  &c. 

or  may  not  be  traversed  ;  1   Saund.  2o.  »  Co.  Lit.  303.  a. 

(5).  298.  (3).  312.  d.  (4,  5).  2  Saund.  10.  *  1  Saund.  325.  (4.)  And  see  further, 

(14).  206.  a.  (21,  22).  in  what  manner  a  as  to   estoppels,   1    Saund.  216.  (2).   2 

traverse  should  he  taken;  1  Saunu.  82.  Saund.  418.   (1).  Chitty  on  Pleading,  1 

(3).  268.  (1).  269.  (2).  2  Saund.  207.  a.  V.  p.  575,  6.  Ante,  715. 

(24).  295.  c.  (2).  of  a  traverse  after  a  tra-  >   See  further,  as  to   these  qualities, 

verse  ;  1   Saund.  22.  (2).  and  when  and  Chitty  on  Pleading,  1  V.  p.  617,  18. 
how  the  want  of,  or  a  bad  or  defective 
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tained  or  kept  on  foot  by  fraud.2  And  to  a  plea  of  set  off,  consist- 
ing of  several  demands  upon  judgment  or  recognizance  and  simple 
contract,  the  plaintiff  in  his  replication  may  give  several  answers  ; 
as,  to  the  judgment  or  recognizance,  nul  tiel  record,  and  to  the 
simple  contract,  that  he  was  not  indebted,  or  the  statute  of  limi- 
tations.51 

At  common  law,  when  an  action  was  brought  on  a  bond  with  a 
penalty,  conditioned  for  the  performance  of  covenants,  the  plaintiff 
could  only  have  assigned  one  breach  of  the  condition,  by  which  the 
forfeiture  was  incurred ;  for  if  he  had  assigned  several  breaches,  the 
declaration  would  have  been  bad  for  duplicity;  and  if  the  issue 
joined  on  the  breach  assigned  had  been  found  for  the  plaintiff,  he 
was  entitled  not  only  to  recover  the  penalty,  that  being  the  legal 
debt,  but  also  to  take  out  execution  for  the  same,  although  it  far 
exceeded  the  amount  of  the  damages  actually  sustained;  and  the 
defendant  could  only  have  obtained  relief  in  a  court  of  equity.  For 
preventing  these  inconveniences,  to  the  plaintiff  as  well  as  to  the 
defendant,  it  was  enacted  by  the  statute  S  &  9  W.  III.  c.  11.  §  8. 
that  "  in  all  actions  upon  any  bond  or  bonds,  or  on  penal  sum,  for 
non-performance  of  any  covenants  or  agreements,  in  any  indenture, 
deed  or  writing  contained,  the  plaintiff  or  plaintiffs  may  assign  as 
many  breaches  as  he  or  they  shall  think  fit;  and  the  jury,  upon  the 
trial  of  such  action  or  actions,  shall  and  may  assess,  not  only  such 
damages  and  costs  of  suit  as  have  heretofore  been  usually  done 
in  such  cases,  but  also  damages  for  such  of  the  said  breaches,  so 
to  be  assigned,  as  the  plaintiff,  upon  the  trial  of  the  issues,  shall 
prove  to  have  been  broken;  and  that  the  like  judgment  shall  be 
*entered  on  such  verdict,  as  heretofore  hath  been  usually  [*741] 
done  in  such  like  actions."  This  statute,  we  have  seen,b  is  com- 
pulsory on  the  plaintiff,  to  proceed  in  the  method  it  prescribes:  and 
under  it,  the  breaches  may  either  be  assigned  in  the  declaration, 
or  in  the  replication.  It  was  not  formerly  usual  to  assign  them  in 
the  declaration;  but  this  is  now  commonly  done,  for  avoiding  the 
necessity  of  a  suggestion  after  judgment  on  demurrer,  or  by  con- 
fession, or  nil  dicit,  or  after  a  plea  of  non  est  factum,  &c. :  And 
where  they  are  so  assigned,  the  defendant  may  deny  the  truth  of 
them  in  his  plea;  and,  if  necessary  for  his  defence,  may  plead  seve- 
ral matters.  But  when  the  breaches  are  not  assigned  in  the  decla- 
ration, the  usual  course  of  pleading  is,  for  the  defendant  in  his  plea 
to  set  out  the  condition,  and  plead  performance  generally;  upon 
which  the  plaintiff  assigns  the  breaches  in  his  replication;0  or  they 
may  be  suggested  at  the  end  of  it.d  In  debt  on  bond,  conditioned 
for  the  payment  of  mortgage  money,  when  the  defendant  pleads 
that  he  paid  the  money  according  to  the  condition,  the  plaintiff  in 


z  1  Saund.  337.  b.  (2).  and  see  1  Sulk,  it  seems,  that  at  common  law,  where  a 

298.  1  Ld.  Raym.  263.  S.  C.  breach  was  not  admitted  by  the  plea, 

1  Chitty  on  Pleading,  1  V.  p.  551,  2.  the  plaintiff  must  have  assigned  it  in  his 

b  Ante,  633.  replication,  and  concluded  with  a  venfi- 

c  Per   Chambre,  J.    5  Taunt.  390.    1  cation,  so  as  to   give  the  defendant  an 

Marsh.  97.  S.  C.  2  Chit.  Rep.  298.  fa  J.  opportunity  of  answering  it. 

And  see   Com.  Dig.  tit.  Pleader,  F.  14.  <J  2  Chit."Rep.  298. 

and  the  authorities  there  cited  ;  by  which 
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his  replication  may  take  issue  thereon,  and  conclude  to  the  country, 
withoul  assigning  any  further  breach:e  And  in  general,  the  breaches 
are  held  to  be  sufficiently  assigned,  though  they  are  not  said  in 
terms  to  be  according  to  the  form  of  the  statute.*  After  a  plea 
of  non  est  factum,*  or  that  the  bond  was  obtained  by  fraud,1'  &c. 
when  the  breaches  arc  not  assigned  in  the  declaration,  the  plaintitf, 
in  the  King's  Bench,  is  allowed  to  suggest  them,  in  making  up  the 
issue;  and  proceed  to  assess  damages  thereon,  at  the  time  the  issue 
is  tried.  This  suggestion  may  be  entered  at  any  time  before  the 
trial;  though  where  the  issue  has  been  previously  made  up  and  de- 
livered on  such  plea,  it  is  irregular  to  deliver  a  second  issue  with  a 
suggestion,  without  a  summons  and  judge's  order.1  And  in  a  late 
case,*  leave  was  given  by  the  court  of  King's  Bench  to  the  plaintiff, 
in  debt  on  bond  conditioned  to  perform  an  award,  after  judgment 
for  him  upon  a  plea  of  judgment  recovered,  and  writ  of  error  al- 
lowed, to  execute  a  writ  of  inquiry  upon  the  above  statute,  and  to 
sign  a  new  judgment,  on  the  terms  of  paying  costs,  and  putting  the 
[  7  12]  defendant  *in  slain  quo,  &c.  But,  in  the  Common  Pleas, 
on  a  plea  of  general  performance,  if  the  plaintiff,  instead  of  assign- 
ing breaches  in  his  replication,  deny  the  performance,  and  conclude 
to  the  country,  and  then  suggest  breaches  of  the  condition,  it  is  bad 
on  demurrer;  and  if  the  defendant  do  not  demur,  but  take  issue  and 
go  to  trial  on  the  question  of  performance,  the  court  wtll  after  ver- 
dict award  a  repleader.1 

In  order  to  avoid  duplicity,  when  a  party  is  to  answer  two  mat- 
ters, and  yet  by  law  he  can  only  plead  or  reply  to  one  of  them,  he 
may  protest  against  the  one,  and  plead  or  reply  to  the  other:  as 
where  a  delivery  and  acceptance  are  stated,  of  money  or  goods,  &c. 
he  may  protest  against  the  delivery,  and  take  issue  on  the  accept- 
ance; or  if  a  defendant  plead  that  he  is  seised  in  fee  of  land,  and 
prescribe  for  common  of  pasture,  &c.  the  plaintiff  in  his  replication 
may  protest  against  the  seisin,  and  take  issue  on  the  prescription. 
This  is  called  a  protestation,  or,  from  the  gerund  used  in  making  it 
when  the  proceedings  were  in  Latin,  a.  protestando;  and  is  defined 
to  be  a  saving  to  the  party  who  takes  it,  from  being  concluded  by 
any  matter  alleged,  or  objected  against  him  on  the  other  side,  upon 
which  lie  cannot  take  issue.1"  A  protestando  is  said  by  Lord  Coke 
to  be  an  exclusion  of  a  conclusion;  or  a  safeguard  to  the  party, 
which  keepeth  him  from  being  concluded  by  the  plea  he  is  to  make, 
if  the  issue  be  found  for  him:"  And  where  it  is  doubtful  whether  a 
pleading  be  good,  it  is  usual  for  the  opposite  party  to  protest  that  it 
is  insufficient  in   law,  before  he  answers  it.     But  that  which  is  the 


«  5  Moore,  198.  and  see  2  Chit.  Itep.  >  5  Taunt.  386.  1  Marsh.  95.  S.  C.  And 

697.  and  the  cases  there  cited.  for  the  mode  of  proceeding  in  general, 

f  13  East,  3.  and  see  5  Dtirnf.  &  East,  on  the  statute  8  &  9  W.  lit.  c.   11.  §  8. 

540.  seelWms.  Saund.58.  (1).2  Wins.  Saund. 

s  8  Durnf.   5c  East,   255.   and  see  1  187.  a,  (2)..l  Sel.  M.Pri.517,  &c:  Ghit- 

Esp.  Rep.  277.    Append.  Chap.  XXXI.  ty  on   Pleading,    1  V.  p.  555,  6.  598,  9. 

§  9.  Ante,  632,  8cc. 

h  5  Manic  &  Sel.  60.  ">  Plowd-  276.  b.  Finch,  L.  359,  60. 

>  8  Durnf.  &  East,  255.  ■  Co.  lit  124.  b.  Doc.  Plac.  295. 

"  14  East,  40) 


OF  DEPARTURE.  742 

ground  of  the  party's  suit  cannot  be  taken  by  protestation;  for  it 
may  be  denied  by  answer,  and  issue  may  be  joined  upon  it:  as  in 
detinue  by  the  executor  of  A.,  the  defendant  cannot  take  by  pro- 
testation that  A.  did  not  make  the  plaintiff  his  executor,,  for  it  is  the 
ground  of  the  suit,  and  utterly  destroys  the  plaintiff's  action;  and 
that  which  is  the  effect  of  the  party's  suit  cannot  be  taken  by  pro- 
testation.0 Also  it  is  a  rule,  that  a  protestation  which  is  repugnant 
to,  or  inconsistent  with  the  plea,  or  an  idle  and  superfluous  protes- 
tation, is  not  good.P 

A  protestation  is  perfectly  inoperative  in  the  pleading  in  which 
it  is  used,  it  neither  admitting  nor  denying  any  thing  in  that  suit: 
*and  where  one  pleads  a  plea,  and  takesanother  matter  by  pro-  [*743] 
testation,  and  the  issue  is  found  against  him,  the  protestation  is  of  no 
service  ;i  it  being  a  rule,  that  a  protestation  does  not  avail  the  party 
that  takes  it,  if  the  issue  be  found  against  him,  but  only  prevents  a 
conclusion  where  the  issue  is  found  for  him,  unless  it  be  a  matter 
that  cannot  be  pleaded/  or  on  which  issue  cannot  be  joined;8  and 
then  it  shall  be  saved  to  the  party  protesting,  though  the  issue  be 
found  against  him. t 

The  only  additional  quality  required  in  a  replication,  is  that  it  be 
consistent  with,  and  do  not  depart  from  the  declaration.  Departure 
in  pleading  is,  when  a  man  quits  or  departs  from  the  case  or  defence 
which  he  has  first  made,  and  has  recourse  to  another;  or,  in  other 
words,  when  the  replication  of  rejoinder  contains  matter  not  pursu- 
ant to  the  declaration  or  plea,  and  which  does  not  support  and  fortify 
it.u  Thus,  if  the  declaration  be  founded  on  the  common  law,  the 
plaintiff  in  his  replication  cannot  maintain  it  by  a  special  custom,  or 
act  of  parliament.*  So,  in  an  action  of  debt  on  an  arbitration  bond, 
if  the  defendant  plead  "no  award  made,"  and  the  plaintiff,  in  his 
replication,  set  out  an  award,  and  assign  a  breach,  the  defendant 
cannot  rejoin  that  the  award  was  not  tendered,7  or  is  void,2  or  that 
the  defendant  hath  performed,  or  been  ready  to  perform  it.a  So,  in 
an  action  oidebt  on  bond,  conditioned  for  the  payment  of  an  annuity, 
if  the  defendant  plead  "  no  such  memorial  as  the  statute  requires," 
to  which  the  plaintiff  replies  that  there  was  a  memorial,  which  con- 
tained the  names  of  the  parties,  &c.  and  the  consideration  for  which 
the  annuity  was  granted,  and  the  defendant  rejoins  that  the  consi- 
deration is  untruly  alleged  in  the  memorial  to  have  been  paid  to 
both  obligors,  for  that  one  of  them  did  not  receive  any  part  of  it: 
this  rejoinder  is  bad,  as  being  a  departure  from  the  plea.b  So,  in  an 
action  of  debt  on  bond,  conditioned  for  the  performance  of  cove- 
nants, if  the  defendant  plead  performance,  and  the  plaintiff  reply  and 


°  Plowd.  276.  Doc.  Plac.  296.  and  see  Hist.  437.  Chitty  on  Pleading,  1  V.  p. 

Moor,  355,  6.  Cro.  Car.  365.  3  Wils.  109,  589,  &c. 

10.  116.  u  Co.  Lit.  304.  a.  2  Wils.  98.  and  see  2 

i'  Bro.  Abr.  tit.  Protestation,  1. 5.  Plowd.  Saund.  84.  (1).  189.  (3). 

276.  x  Co.  Lit.  304.  a.  1  Lev.  81. 3  Lev.  48. 

i  Bro.  Abr.  tit.  Protestation,  14.  y  i  Lev.  300.  2  Saund.  188.  S.  C.  3 

r  Finch,  L.  359.  Salk.  123. 

5  Plowd.  276.  b.  Co.  Lit.  124.  b.  *  1  Lev.  85.  127.  133.  1  Wils.  122. 

1  For  the  several  cases  on  this  subject,  a  1  Sid.  10. 

see  2  Saund.  103.  a.  (1).  See  also  3  Blac.  "  4  Durnf.  &.  East,  585. 
Com.  311, 12.  Reg.  Plac.  70, 71 .  3  Reeve's 


743  OF  DEPARTURE. 

assign  a  breach,  the  defendant  cannot  rejoin  any  matter  in  excuse  of 
performance.'  Htil  where  the  rejoinder  discloses  new  matter,  in 
explanation  or  fortification  of  the  bar,  it  is  no  departure:"1  Thus, 
I  '7  I  1 1  whore  the  defendant,  in  an  action  of  *  debt  on  an  arbitration 
bond,  pleaded  "  no  award,"  and  the  plaintiff  in  his  replication  set  out 
the  award,  and  the  defendant  in  his  rejoinder  stated  the  whole  award, 
in  which  was  recited  the  bond  of  submission,  by  which  it  appeared, 
upon  the  face  of  the  award,  that  it  was  not  warranted  by  the  sub- 
mission, and  then  demurred;  the  court  held,  that  the  rejoinder  was 
not  inconsistent  with,  nor  a  departure  from  the  plea.e  In  scire  facias 
against  bail,  they  pleaded  that  there  was  no  ca.  sa.  against  the  prin- 
cipal, the  plaintiff  replied,  by  shewing  the  ca.  sa.  and  a  return  of 
non  est  inventus,  the  defendant  rejoined  that  the  ca.  sa.  did  not 
lie  four  days  in  the  office;  and  this,  on  demurrer,  was  holden  to  be 
a  departure;  although,  by  the  practice  of  the  court,  the  proceedings 
were  on  that  account  irregular,  and  might  have  been  set  aside. f  But 
where  bail,  sued  in  scire  facias  upon  their  recognizance,  pleaded 
that  no  ca.  sa.  was  duly  sued  out,  returned,  and  filed,  against  the 
principal,  according  to  the  custom  and  practice  of  the  court,  to 
which  the  plaintiff  in  his  replication  shewed  a  writ  of  ca.  sa.  issued 
into  Middlesex,  it  was  holden  to  be  no  departure  for  the  defendant 
to  rejoin,  that  the  venue  in  the  action  against  the  principal  was  laid 
in  London;  for  that  sustains  the  plea. 8 

Time  and  place,  when  material,  cannot  be  departed  from;  as,  in 
an  action  upon  a  bondh  or  promissory  note,1  the  plaintiff  in  his  repli- 
cation cannot  vary  from  the  day  laid  in  the  declaration.  So,  in  an 
action  for  a  local  trespass,  he  cannot  reply  that  it  was  committed  at 
a  different  place.  But  when  the  time  laid  in  the  declaration  is  imma- 
terial, there,  if  it  become  necessary  by  the  defendant's  plea,  the 
plaintiff  in  his  replication  may  depart  from  it;  as  in  trespass,*-  or 
trover,x  or  upon  a  general  indebitatus  assumpsit,"'  when  the  time 
becomes  material  by  the;  defendant's  plea  of  a  release,  tender,  or  the 
statute  of  limitations,  &c.  So,  in  an  action  for  a  transitory  trespass, 
when  the  defendant  pleads  a  local  justification,  the  plaintiff,  in  his 
replication  may  vary  from  the  place  laid  in  the  declaration."  The 
proper  mode  of  taking  advantage  of  a  departure,  is  by  demurrer;  for 
if  the  defendant,  instead  of  demurring,  take  issue  upon  a  replication 
containing  a  departure,  and  it  be  found  against  him,  the  court  will 
not  arrest  the  judgment.0 

[*745]  But  though  a  departure  be  not  allowable,  yet  in  many 
actions,  and  particularly  in  trespass,  the  plaintiff,  who  has  alleged 
in  his  declaration  a  general  wrong,  may,  in  his  replication,  after  an 


c  Co.  Lit.  304.  a.  2  Lev.  67.  1  Salk.  *  Co.  Lit.  282.  a.  b.  1  Salk.  222.  2  Ld. 

221,  2.  Raym.  1015. 

d  2  Wils.  98.  i  Cro  Car.  245.  333.  1  Salk.  222. 

e    11   East,   188.  and   see  1  Barn.  &  "'1  Str.  22.  2  Str.  806.  1  Lev.  110.   1 

Cres.  465,  6.  2  Dowl.  &  Ryl.  472,  3.  S.  C.  Keb.  566.  578.  10  Mod.  251.  Fort.  375.  1 

f  1  Wils.  334.  16  East,  41.   1  Dowl.  &  Barnard,  K.  B.  54. 

Ryl.  50.  ■>  i  i,d.  Raym.  120. 

s  16  East,  39.  «  T.  Raym.  86.  And  see  further,  as  to 

h  1  Salk.  222.  3  Lev.  348.  departure  in  pleading-,   2  Saund.  84.  d. 

i  1  Str.  22.  2  Str.  806.  Chitly  on  Pleading-,  1  V.  p.  618,  &c. 
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evasive  plea  by  the  defendant,  reduce  that  general  wrong  to  a  more 
particular  certainty,  by  assigning  the  injury  afresh,  with  all  its 
specific  circumstances,  in  such 'manner  as  clearly  to  ascertain  and 
identify  it,  consistently  with  his  general  complaint;  which  is  called 
a  new  or  novel  assignment. p 

A  new  assignment  is  either  as  to  time,  place,  or  other  circum- 
stances. With  respect  to  time,  when  the  defendant  justifies  under  a 
right  of  common,  &c.  at  particular  times,  the  plaintiff  may  new  assign 
the  trespass  at  other  times.  So,  in  an  action  of  assault  and  battery, 
if  the  defendant  plead  son  assault  demesne,  and  there  were  in  truth 
two  assaults,  one  of  which  the  defendant  can  justify,  and  the  other 
not,  the  plaintiff  may  new  assign  the  assault  for  which  he  brought 
his  action,  i  And  it  seems  that  the  defendant  in  such  case  may  prove 
an  assault  on  any  day  before  the  action  brought;  and  the  plaintiff 
cannot  give  in  evidence  an  assault  at  another  day,  or  at  another  time 
on  the  same  day,  without  a  new  assignment.1* 

With  respect  to  the  place,  it  is  a  rule,  that  if  the  plaintiff  in  tres- 
pass give  it  a  name  by  his  writ,  the  defendant  cannot  vary  from 
that  name;  but  if  the  writ  be  only  general,  quare  clausumf regit, 
and  the  plaintiff  give  a  name  in  his  count,  this  shall  not  bind  the 
defendant,  but  he  may  give  the  place  another  name.s  So  where  the 
plaintiff,  in  trespass  quare  clausum  /regit,  names  the  close  in  his 
declaration,  and  the  defendant  pleads  liberum  tenementum  gene- 
rally, without  giving  any  further  description  of  the  close,  the  plain- 
tiff is  not  driven  to  a  new  assignment;  but  is  entitled  to  recover, 
upon  proving  a  trespass  committed  in  a  close  in  his  possession, 
bearing  the  name  given  in  the  declaration,  although  the  defendant 
may  have  a  close  in  the  same  parish,  known  by  the  same  name.1 
And  it  is  on  all  hands  agreed,  that  when  the  writ  and  count  are  both 
general,  the  defendant  may  give  the  place  a  name  in  his  plea;u  or 
he  may  plead  liberum  tenementum  generally,  without  giving  it  a 
name.31  But  when  the  place  is  made  material  by  the  defendant's 
plea,  he  must  shew  it  with  certainty:  as  in  trespass,  for  taking  and 
carrying  away  the  plaintiff's  goods  in  D.,  the  defendant  pleaded  that 
the  locus  in  quo  was  his  freehold,  and  that  he  took  the  goods 
damage  feasant,  &c.  the  plaintiff  demurred  generally,  and  had 
judgment;  for  the  action  being  transitory,  there  is  no  locus  in  quo 
supposed,  D.  being  only  alleged  for  a  venue;  therefore,  if  the 
defendant  will  make  the  place  material,  it  must  come  on  his  part  to 
shew  the  certainty  of  it.5 

If  the  defendant  say,  that  the  locus  in  quo  is  six  acres  in  D.  which 
are  his  freehold,  and  the  plaintiff  say  they  are  his  freehold,  and  in 
*truththe  plaintiff  and  defendant  have  both  six  acres  there,  it  [*746] 
was  in  one  case  determined, that  the  defendant  cannot  give  in  evidence, 
that  he  committed  the  trespass  in  his  own  soil,  unless  he  give  a  name 
certain  to  the  six  acres;  for  otherwise,  it  is  said,  the  plaintiff  cannot 


p  3  Blac.  Com.  311.  «  1  Barn.  &  Cres.  489.  2  Dowl.  &  Ryl. 

q  6  Mod.  120.  2  Ld.  Raym.  1015.  719.  S.  C. 

r  Bui.  Ni.  Pri.  17.  and  see  1  Esp.  ltep.  "  Bro.  Abr.  tit.  Trespass,  'pi.  277.  360. 

38.  but  see  Cro.  Car.  514,  15.  contra.  366. 

»  Per  Fairfax,  Just.  22  Edw.  IV.  17.  *  Id.  pi  153. 

Willes,  222,  &c.  2  Blac.  Rep.  1090.  r  2  Salk.  453.  6  Mod.  117.  S.  C. 
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make  a  now  assignment2  But,  in  a  later  case,a  it  was  determined, 
thai  in  trespass  quare  clausum /regit  in  I).  if  the  defendant  plead 
liberum  ten&mentum,  without  giving  the  close  a  name,  and  issue 
be  joined  thereupon,  it  is  sufficient  for  the  defendant  to  shew  any 
close  there  that  is  his  freehold;  and  therefore,  in  that  case,  the  better 
way  is  to  make  a  now  assignment. 

As  the  plaintiff  may  now  assign  the  trespass  in  a  different  close, 
so  he  may  new  assign  it  in  another  part  of  the  same  close.  In  the 
latter  case,  he  ought  to  allege,  in  what  other  part  of  the  close  the 
defendant  committed  the  trespass,  as  in  the  south  or  north  part,  so 
that  the  difference  may  be  plainly  perceived. b  If  the  defendant 
justify  under  a  right  of  way,  the  plaintiff  may  either  deny  the  exist- 
ence of  the  right  claimed  by  the  defendant,  or,  admitting  it,  he  may 
new  assign  the  trespass,  extra  viam;  or,  if  he  be  so  disposed,  he 
may  deny  the  right,  as  well  as  make  a  new  assignment,  by  saying 
that  he  brought  his  action,  not  only  for  the  trespass  attempted  to  be 
justified,  but  also  for  the  other  trespass  extra  viam:  And  where  the 
defendant  justifies  under  a  right  of  common  of  pasture,  or  turbary, 
&c.  the  plaintiff'  may  state  the  trespass  to  have  been  committed  on 
other  occasions,  and  for  other  purposes,  than  those  mentioned  in 
the  plea.  But  where  the  plaintiff  complains  of  a  single  act  of  tres- 
pass, which  is  justified  by  the  defendant,  the  plaintiff  cannot  in  his 
replication  take  issue  upon  the  facts  of  the  justification,  and  also 
newly  assign  either  the  same,  or  different  matters;  such  replication 
and  new  assignment  being  double.0  The  plaintiff  therefore,  in  such 
case,  should  either  reply  to  the  plea,  or  new  assign  the  trespass, 
according  to  the  facts  of  the  case:  If  the  plea  do  not  contain  a  com- 
plete answer  to  the  trespass,  then  the  plaintiff  should  reply,  by 
denying  or  confessing  and  avoiding  it;d  but  if  the  trespass  be  com- 
pletely justified  by  the  plea,  the  plaintiff  should  not  reply  thereto, 
but  make  a  new  assignment,  if  the  facts  of  the  case  will  warrant  it:e 
By  new  assigning,  however,  he  admits  that  the  trespass  in  the 
[*747]  declaration  is  *answered  by  the  plea;  and  therefore,  unless  a 
different  trespass  of  the  same  nature  can  be  proved,  the  plaintiff 
must  fail  in  his  actions. f  And  where  the  declaration  consisted  of 
two  counts,  to  the  first  of  which  there  was  a  justification,  and  the 
plaintiff*  new  assigned  the  trespass,  as  having  been  committed  at  a 
subsequent  time,  but  failed  at  the  trial  in  proving  his  new  assign- 
ment, the  court  held,  that  he  could  not  have  recourse  to  the  second 
count;  for  by  new  assigning,  he  admitted  that  he  did  not  intend  to 
proceed  for  the  trespass  that  was  justified,  but  to  rely  on  his  new 
assignment;  and  as  there  were  only  two  trespasses,  one  of  which 
was  admitted  to  be  answered,  he  could  not  avail  himself  of  the  other 
trespass,  both  on  the  new  assignment  and  on  the  second  count.* 


»  Dver,  23.  *  2  Wils.  3.  and  see  Cro.  Car.  228.  2 

»  2  Sulk.  453.  6  Mod.  119.  S.  C.  and  see  Durnf.  &  East,    172.  177.  3   Durnf.  and 

WUles,  223.  7  Durnf.  Sc   Hast,  335.  per  East,  292.  7  Durnf.  8c  East,  654.  11  East, 

Lawrence,  3.  Mfiert&n  v.  Prichard,  E.  43  406. 1  Bing.  317. 

Geo.  III.  K.  B.  f  16  East,  82. 

b  Bro.  Abr.  tit.  Trespass,  pi.  203.  b  2  Durnf.  &  East,  176,  7.  and  see  1 

<■  10  East,  73.  SO.  mid  see  7  Taunt.  156.  Durnf.  &  East,  479.  Bui.  NL  Fri.  17. 
<<  16  East,  82. 
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A  new  assignment,  being;  in  nature  of  a  new  declaration,11  should 
l?e  equally  certain;  and  the  defendant  may  answer  it  in  the  same  way, 
either  by  pleading  the  general  issue  of  not  guilty,  or  a  special  justi- 
fication.1 But,  in  answer  to  a  new  assignment  at  a  different  place, 
he  cannot  say  that  the  places  mentioned  in  the  plea  and  new  assign- 
ment are  the  same;k  for  by  new  assigning,  the  plaintiff  admits  the 
truth  of  the  plea,  and  is  estopped  from  giving  any  evidence  in  the 
place  stated  therein;  so  that  if  the  places  are  in  truth  the  same,  the 
defendant  may  take  advantage  of  it  on  the  general  issue  of  not  guilty. 
Neither  can  the  defendant  justify  at  a  different  place,  and  traverse 
the  place  mentioned  in  the  new  assignment.1 

When  a  replication  denies  the  whole  substance  of  the  defendant's 
plea,  there  the  plaintiff  ought  to  tender  an  issue,  and  conclude  to  the 
country:111  and  it  matters  not  whether  the  replication  in  such  case  be 
with  or  without  a  traverse;  for  where  a  traverse  comprises  the 
whole  matter  of  the  plea,  the  replication  may  still  conclude  to  the 
country.11  But  when  a  particular  fact  is  selected  and  denied,  the 
conclusion  seems  to  depend  on  the  form. of  the  replication:  If  it  be 
so  framed,  as  simply  to  deny  the  fact,  without  any  inducement  or 
traverse,  it  ought  to  conclude  to  the  country;0  but  the  plaintiff  is  not 
*always  obliged  to  reply  in  that  way,-for  in  some  cases  he  is  [*748] 
allowed,  after  a  proper  inducement,  to  traverse  the  fact,  with  an 
absque  hoc;?  and  when  a  particular  fact  is  so  traversed,  the  replica- 
tion should  conclude  to  the  court,  with  an  averment  and  prayer  of 
damages,  or  of  the  debt  and  damages :i  And  it  is  an  invariable  rule, 
that  whenever  new  matter  is  alleged  -in  the  replication,  it  should  be 
concluded  with  an  averment,  in  order  to  give  the  defendant  an 
opportunity  of  answering  it.r  A  new  assignment  concludes,  by 
averring  that  the  trespass  newly  assigned  is  another  and  different 
trespass  than  that  mentioned  in  the  plea;  wherefore,  inasmuch  as  the 
defendant  hath  not  answered  the  trespass  newly  assigned,  the  plain- 
tiff prays  judgment,  and  his  damages,  &c. 

In  the  King's  Bench,  when  the  plea  was  entered  in  the  general 
issue  book,  or  delivered  to  the  plaintiff's  attorney,  the  replication 
should  in  all  cases  be  delivered,  on  four-penny  stamped  papcr,s  to 
the  defendant's  attorney;  but  otherwise  it  should  he  filed,  on  paper 
so  stamped,  in  the  office  of  the  clerk  of  the  papers:     And  a  similiter 

h  1  Kenyon,  389.  K.  B.  accord.  MuUlner  v.   Wilkes,  E.  23 

•    Bro.  Abr.    tit.    Trespass,    pi.    168.  Geo.  II!.  K.  B.  semb.  contra. 

359.  p  Fen  v.  Alston,  cited  in  1  Bur.  320,  21. 

k  Id.  pi.  3.  168.  Cro.  Eliz.  355.  492,  2  Str.  871.  2  Wils.  113.  Barnes,  161.  S.  C. 

3.  Doug-.  428. 

1  Id.  pi.  168.  And  see  further  as  to  new  i  Same  cases;  1  Bur.  319.  2  Durnf.  & 

assignments,  when  necessary  or  not,  and  East,  442,  3. 

how  made,  and  the  pleadings  thereon,  1  r  2  Wils.  65.  Doug-.  58.  2  Durnf,  ScEast, 

Saund.  299.  (6).  2  Saund.  5.  (3).   Chitty  576.    And  see  further,  as  to  the  mode  of 

on  Pleading,  1  V.  p.  601,  &c.  concluding  replications,   Sec.  and  when 

m  1  Bur.  316.  2  Bur.  1022.  Doug.  94.  they  should  conclude  to  the  country,  or 

428.  2  Durnf.  &  East,  442,  3.  with  a  verification;  1  Saund.   103.  (1). 

n  1  Salk.  4.  327.  (1).  334.  (9).  338.  (5.  7).  339.  (8).  2 

°  2  Durnf.  &  East,  439.  and  the  cases  Saund.  190.  (5).   Chitty  on  Pleading,  1 

there  cited  of  Bush  v.  Leake.  T.  23  Geo.  V.  p.  614,  Sec. 

HI.  K.  B.  Slater  v.  Came,  H.  25  Geo.  III.  ■  55  Geo.  III.  c.  184.  Sc/icd.  Part  II.  § 

K.  B.  and  Carter  v.  Yates,  T.  27  Geo.  III.  IB. 
Vol.  II.— 4 
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to  the  general  issue  must  be  delivered,  or  the  defendant  will  be 
entitled  to  sign  a  judgment  of  nonpros.1  And  unless  the  replication 
conclude  to  the  country,  it  should  be  signed  by  counsel.  In  the 
Common  Pleas,  the  replication  is  either  filed  in  the  pr'othonotaries 
office,  or  delivered  to  the  defendant's  attorney:  And  in  that  court, 
a  tender  of  an  issue  in  fact  must  be  signed  by  a  Serjeant,  but  a  joinder 
in  issue  need  not.u 

If  the  plaintiff  reply,  without  joining  issue,  the  defendant  may  be 
called  upon  to  rejoin;  or  if  there  be  a  new  assignment,  he  may  be 
ruled  to  plead  thereto,  in  like  manner  as  to  the  original  declaration. 
The  rejoinder  should  be  delivered,  on  four-penny  stamped  paper,* 
to  the  plaintiff's  attorney,  or  filed  in  the  office  of  the  clerk  of  the 
papers,  in  the  King's  Bench,  in  like  manner  as  the  replication:  In 
tbe  Common  Pleas,  it  is  filed  with  the  prothonotaries.  And,  after 
a  rejoinder,  if  the  parties  are  not  yet  at  issue,  the  plaintiff  must  sur- 
rejoin, the  defendant  rebut,  and  the  plaintiff sitrrebut,  &c.  till  issue 
is  joined.  The  rule  for  these  purposes  is  given  by  the  master  or 
secondaries,  in  like  manner  as  the  rule  to  reply;  and  if  the  plaintiff 
do  not  surrejoin,  or  surrebut,  within  the  time  limited  by  the  rule,  or 
[*749]  order  for  further  "time,  the  defendant  may  sign  a  judgment 
of  nonpros;  and  it  is  not  necessary  for  him,  in  the  King's  Bench,  to 
demand  a  surrejoinder,  &c.  the  service  of  the  copy  of  the  rule  being 
deemed  a  demand  of  itself:  but  in  the  Common  Pleas,  a  surrejoinder, 
&c.  must  be  demanded,  before  judgment  is  signed.  If  the  defendant, 
on  the  other  hand,  neglect  to  rejoin  or  rebut,  when  called  upon  for 
that  purpose,  the  plaintiff,  in  the  King^s  Bench,  may  strike  out  the 
previous  pleadings,  and  sign  judgment  by  default,  as  for  want  of  a 
plea.y 

1  3  Dowl.  &  fiyl.  1.  y  5  Durnf.  8c  East,  152.  And  see  fur- 

»  1  Pos.  &  PaL  469.  3  Pos.  &  Pul.  171.  ther,  asto  rejoinders,  &c.  1  Saund.  318.  b. 

*  55  Geo.  111.  c.  184.  Xchcd.  Part  II.  §  (1).  Chitty  on  Pleading,  1  V.  p.  627,  &c. 
Ill 
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Of  DEMURRERS,  and  AMENDMENT. 


J\_  DEMURRER  admits  the  facts,  and  refers  the  law  arising 
thereon  to  the  judgment  of  the  court:a  And  it  is  either  to  the  whole 
or  part  of  a  declaration;  or  to  the  plea,  replication,  &c.  When 
there  are  several  counts  in  a  declaration,  some  of  which  are  good  in 
point  of  law,  and  the  rest  bad,  the  defendant  can  only  demur  to  the 
latter;  for  if  he  were  to  demur  generally  to  the  whole  declaration, 
the  court  would  give  judgment  against  him.b  So,  if  the  sum  demand- 
ed by  a  declaration  in  scire  facias  be  divisible  on  the  record,  and 
there  be  no  objection  to  one  part  of  it,  a  demurrer  which  goes  to  the 
whole  is  bad.c  If  a  plea  or  replication,  which  is  entire,  be  bad  in 
part,  it  is  in  general  bad  for  the  whole :d  But  a  plea  of  set  off, 
wherein  the  demands  are  divisible,  and  in  nature  of  several  counts 
in  a  declaration,  forms  an  exception  to  this  rule.e 

Demurrers  are  general  or  special:*  the  former  are  to  the  sub? 
stance,  the  latter  to  the/brm  of  pleading.  Thus,  if  a  defective  title 
be  alleged,  it  is  a  fault  in  substance,  for  which  the  party  may  demur 
generally;  but  if  a  title  be  defectively  stated,  it  is  only  a  fault  in 
form,  which  must  be  specially  assigned  for  cause  of  demurrer.  Of 
the  latter  nature  is  duplicity:  and  it  is  not  sufficient  to  say  that  the 
pleading  is  double,  or  contains  two  matters;  but  the  party  demur- 
ring must  specially  shew  wherein  the  duplicity  consists. s 

At  common  law,  there  were  special  demurrers,  but  they  were 
never  necessary  except  in  cases  of  duplicity,  and  therefore  were 
seldom  used;  for  as  the  law  was  then  taken  to  be,  upon  a  special 
demurrer,  the  party  could  take  advantage  of  no  other  defect  in  the 
pleadings,  *but  of  that  which  was  specially  assigned  for  cause  [*751] 
of  his  demurrer:  but  upon  a  general  demurrer,  he  might  take  advan- 
tage of  all  manner  of  defects,  that  of  duplicity  only  excepted.    And 


a  Co.  Lit.  71.  b.  5  Mod.  132.  f  Co.  Lit.  72.  a.    And  for  the  forms  of 

b  1  Saund.  286.  (9).  2  Saund.  380.  (14).  general   demurrers  to   declarations  and 

1  Wils.  248.  1  New  Rep.  C.  P.  43.  pleas,  &.c.  and  joinders  therein,  see  Ap- 

c  11  East,  565.  pend.  Chap.  XXX.  $  1,  2.  5,  6. 

d  1  Saund.  28.  (2).  337.  (1).  2  Saund.  e  R.  M.  1654.  §  17.  K.  B.  R.  M.  1654. 

124.  1  Salk.  312.   1  Durnf.  &  East,  40.  3  §  20.  C.  P.  1  Salk.  219.  Willes,  220.  Cas. 

Utirnf.  &  East,  374.   Chitty  on  Pleading-,  temp.  Ilardw.  167.  and  see  1  Saund.  337. 

IV.  p.  523,4.  b.  (3). 

e  2  Blac.  Rep.  910. 
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there  was  no  inconvenience  in  this  practice;  for  the  pleadings  being 
;il  bar  viva  roce,  aiid  the  exceptions  taken  ore  tenus,  the  causes  of 
demurrer  were  as  well  known  upon  a  general  demurrer,  as  upon  a 
special  one.1' 

Afterwards,  when  the  practice  of  pleading  at  bar  was  altered,  this 
public  inconvenience  followed  from  the  use  of  general  demurrers; 
that  the  parties  went  on  to  argument,  without  knowing  what  they 
were*  to  argue;  and  this  was  the  occasion  of  making  the  statute  27 
Eliz.  c.  5.  by  which  it  is  enacted,  that  ''  after  demurrer  joined  and 
entered  in  any  action  or  suit,  in  any  court  of  record,  the  judges  shall 
proceed  and  give  judgment,  according  as  the  very  right  of  the  cause 
and  matter  in  law  shall  appear  to  them,  without  regarding  any  im- 
perfection, defect  or  want  of  form,  in  any  writ,  return,  plaint,  de- 
claration, or  other  pleading,  process,  or  course  of  proceeding  what- 
soever, except  those  only  which  the  party  demurring  shall  specially 
and  particularly  set  down  and  express,  together  with  his  demurrer." 
This  statute,  by  making  known  the  causes  of  demurrer,  was  so  far 
restorative  of  the  common  law:'1  and  as  a  general  demurrer  before 
did  confess  all  matters  formally  pleaded,  so  by  this  statute,  when- 
ever the  right  sufficiently  appeared  to  the  court,  it  confessed  all 
matters,  though  pleaded  informally.' 

But  there  were  still  many  defects  and  imperfections,  which  were 
not  aided  as  form  upon  a  general  demurrer:  to  remedy  which  it  was 
enacted,  by  the  statute  4  Jinn.  c.  16.  that  "no  advantage  or  excep- 
tion shall  be  taken  of  or  for  an  immaterial  traverse,  the  default  of 
entering  pledges  upon  any  bill  or  declaration,  the  default  of  alleg- 
ing a  profert  in  curia  of  any  bond,  bill,  indenture,  or  other  deed, 
mentioned  in  the  declaration  or  other  pleading,  or  of  letters  testa- 
mentary, or  letters  of  administration,  the  omission  of  vi  et  armis  or 
contra  pacem,  the  want  of  averment  of  hoc  paratus  est  verificarey 
or  hoc  paratus  est  verificare  per  recordum,  or  not  alleging prout 
put  et  per  recorditm:k  but  the  court  shall  give  judgment  according 
to  the  very  right  of  the  cause,  without  regarding  any  such  imper- 
fections, omissions  and  defects,  or  any  other  matter  of  like  nature, 
except  the  same  shall  be  specially  and  particularly  set  down,  and 
shewn  for  cause  of  demurrer,  notwithstanding  the  same  might  have 
heretofore  been  taken  to  be  matter  of  substance,  and  not  aided  by 
[*752]  the  statute  of  Queen  Elizabeth,  so  *as  sufficient  matter  ap- 
pear in  the  pleadings,  upon  which  the  court  may  give  judgment, 
according  to  the  very  right  of  the  cause."  Since  the  making  of  these 
statutes,  the  party,  on  a  general  demurrer,  can  only  take  advantage 
of  defects  in  substance;  and,  therefore,  if  the  defects  be  not  clearly 
of  that  nature,  it  is  safest  to  demur  specially,  in  which  case  he  may 
not  only  take  advantage  of  such  defects,  but  also  of  any  others  that 
are  specially  set  down.1  The  plaintiff,  however,  need  never  demur 
specially  to  a  plea  in  abatement.111 

All  demurrers,  whether  general  or  special,  must  be  signed  by 

h  3  Salk.  122.  as  to  demurrers  and  joinders,  Chitty  on 

'  Hob.  233.  Pleading-,-  1  V.  p.  638,  &c. 
k  11  East,  516.  565.  •»  per  Bayly,  J.  2  Maule  &  Sel.  485. 

1  1  Saund.  337.  b.  (3).  And  see  further,  jSnle,  600. 
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counsel  in  the  King's  Bench,11  or  a  serjeant  in  the  Common  Pleas  f 
and,  in  the  King's  Bench,  general  demurrers  to  the  declaration  must 
be  delivered, p  on  four-penny  stamped  paper, i  to  the  plaintiff's  attor- 
ney; but  special  demurrers,  or  general  demurrers  after  special  pleas, 
must  be  filed  in  the  office  of  the  clerk  of  the  papers,  who  makes 
copies  of  them.  And  a  general  demurrer  to  part  of  a  declaration, 
and  the  general  issue  to  the  rest,  must,  we  have  seen,1'  be  delivered 
to  the  plaintiff's  attorney,  and  not  filed  with  the  clerk  of  the  papers. 
In  the  Common  Pleas,  all  demurrers,  whether  general  or  special, 
may  either  be  filed  in  the  prothonotaries  office,  or  delivered  to  the 
opposite  attorney. s  And  when  either  party  has  demurred,  he  should 
obtain  a  rule  from  the  master  in  the  King's  Bench,  and  enter  it  with 
the  clerk  of  the  rules,  for  the  opposite  party  to  join  in  demurrer;  a 
copy  of  which  rule  should  be  duly  served.  In  the  Common  Pleas,  a 
rule  to  join  in  demurrer  is  given  with  the  secondaries,  in  like  man- 
ner as  the  rule  to  plead;  and  a  joinder  in  demurrer  should  be  de- 
manded, before  judgment;  and  in  that  court,  a  joinder  in  demurrer 
must  have  a  Serjeant's  hand.1  The  defendant,  we  may  remember, 
cannot  waive  a  general  demurrer  to  the  declaration,  in  the  King's 
Bench;  but  a  special  one  may  be  waived,  after  the  book  is  made  up, 
unless  the  defendant  has  been  previously  ruled,  and  elected  to  abide 
by  it.u  In  the  Exchequer  it  is  a  rule,*  that  "  in  all  cases  where  the 
plaintiff  demurs  to  the  defendant's  plea,  replication,  or  other  subse- 
quent pleading,  and  the  defendant  joins  in  demurrer,  the  plaintiff 
shall  be  at  liberty  to  enter  the  issue  in  law  upon  the  roll,  and  move 
for  a  concilium,  without  giving  the  defendant  any  rule  to  bring  in 
the  demurrer  book." 


*When  either  party  demurs,  the  other,  in  due  time,  joins  in  [*753] 
demurrer,  and  proceeds  to  argument;  or  he  amends,  discontinues,5"  or 
enters  a  nolle  prosequi. ,z 

Amendments  are  either  at  common  law,  or  by  statute.51  At  com- 
mon law,  there  was  very  little  room  for  amendments:  for,  according 
to  Britton,  the  judges  were  to  record  the  parols,  or  pleadings, 
deduced  before  them  in  judgment;  but  they  were  not  to  erase  their 
records,  nor  amend  them,  nor  record  against  their  enrolment,11  &c. 
All  mistakes,  however,  were  amendable  at  common  law,  during  the 
same  term;c  and  afterwards,  an  amendment  was  in  some  instances 
permitted,  as  in  the  recital  of  a  writ,  or  entry  of  an  essoin  or  con- 
tinuances,11 &c.  So,  at  common  law,  when  the  pleadings  were  ore 
tenus  at  the  bar  of  the  court,  if  any  error  was  perceived  in  them,  it 


n  Per  Cur.T.  21  Geo.  HI.  K.  B.  "  Ante,  726,  7. 

0  Douglas  v.  Child,  E.  33  Geo.  III.  C.         *  R.  T.  26  &  27  Geo.  II.  §  4.  in  Scac. 
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Pul.  171.  in  notis.  a  Gilb.  C.  P.  108,  9. 
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was  presently  amended.1  Afterwards,  when  the  pleadings  came  to 
be  in  paper,  it  was  thought  but  reasonable  that  the  parties  should 
have  the  like  indulgence.'-  And  hence  it  is  now  settled,*  that  whilst 
the  pleadings  are  in  paper,  and  before  they  are  entered  of  record, 
the  court  or  a  judge  will  amend  the  declaration,1'  plea,'  replication^ 
&c.  in  form  or  in  substance,  on  proper  and  equitable  terms:  and 
declarations  in  actions  on  bail  bonds  may  be  amended,  in  the  Com- 
mon Pleas,  as  well  as  any  other  declarations.1  Amendments  are 
commonly  made  by  summons  and  order,  at  a  judge's  chambers;  and 
when  the  amendment  proposed  is  material,  it  cannot  be  made  by  a 
judge  at.  nisiprius.m 

The  declaration  may  be  amended,  in  form  or  in  substance:  and  it 
may  be  so  amended,  even  after  a  plea  in  abatement  of  misnomer,"  or 
the  statute  of  additions,"  &c.  or  a  plea  of  mil  tiel  record.?  And 
leave  has  been  granted,  upon  the  application  of  the  plaintiff,  to  amend 
the  declaration  after  verdict,  by  increasing  the  damages  laid,  accord- 
ing to  the  truth  of  the  case,  as  found  by  the  jury,;  the  former  verdict 
[*754]  being  at  the  same  time  set  aside,  and  a  new  trial  granted,  to 
enable  the  defendant  to  make  his  defence  to  the  demand  so  enlarged/i 
So,  after  a  nonsuit  had  been  set  aside  in  prohibition,  the  plaintiff  had, 
leave  to  amend  the  suggestion,  which  inadvertently  alleged  immemo- 
rial payment  of  tithes  to  the  king  and  his  predecessors,  by  inserting 
"and  to  such  other  person  or  persons  as  had  or  claimed  title  there- 
to. "r  And  the  court  of  Common  Pleas  permitted  the  record  to  be 
amended,  and  a  new  trial  had,  after  nonsuit  for  a  variance,  in  an 
undefended  cause. s  But,  in  the  King's  Bench,  the  plaintiff  was  not 
formerly  allowed  to  add  a  new  count  to  his  declaration,  under  pre- 
tence of  amending  it,  after  plea  pleaded,  or  after  the  end  of  the 
second  term  from  the  return  of  the  writ:1  and  a  new  right  of  action 
was  considered,  in  this  respect,  as  a  new  count. u  Yet,  -where  the 
plaintiffs  declared  as  executors,  on  a  promise  to  their  testator,  and 
issue  was  joined  on  a  plea  of  the  statute  of  limitations,  the  court  of 
King's  Bench,  after  two  terms,  permitted  the  plaintiffs  to  amend, 
by  laying  the  promise  to  have  been  made  to  themsclves:x  But  the 
amendment  in  this  case  was  under  particular  circumstances;  and  if 
it  had  not  been  allowed,  the  action  would  have  been  lost,  by  the 

*  10  Mod.  88.  1  Str.  11.  Pr.  C.  P.  76.  Barnes,  3.  S.  C.  Id.  4,  5.  but 
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running  of  the  statute  of  limitations. y  It  is  now  the  practice,  how- 
ever, in  the  King's  Bench,  to  permit  a  new  count  to  be  added  after 
the  end  of  the  second  term,  when  the  cause  of  action  is  substantially 
the  same;  though  not  for  a  different  eause  of  action. 

In  the  Common  Pleas,  the  course  of  the  court  formerly  was,  that 
the  plaintiff  might,  at  any  time  before  the  end  of  the  second  term, 
have  leave  to  amend  his  declaration,  by  adding  new  counts,  but  not 
afterwards.2  At  present,  however,  it  is  not  an  invariable  rule  in  that 
court,  that  a  new  count  shall  not  be  added  after  the  second  term. 
The  principle  of  the  rule  is,  that  as  the  plaintiff  would  have  been  out 
of  court  at  the  end  of  the  second  term,  if  he  had  not  declared  at  all, 
so  the  court  will  not  suffer  him  to  declare  upon  a  fresh  cause  of 
action,  after  that  time  has  elapsed  ;a  but  when  the  cause  of  action  is 
substantially  the  same,  a  new  count  may  be  added:  Therefore, 
where  the  plaintiff,  having  obtained  leave  to  amend  a  count  in  his 
declaration,  added  new  counts,  which  contained  no  new  cause  [*755] 
of  action,  but  only  varied  the  manner  of  stating  that  which  was 
demurred  to,  the  court  of  Common  Pleas  would  not  order  them  to 
be  struck  out.b  So,  in  an  action  by  the  assignees  of  a  bankrupt,  for 
the  rescue  of  goods  distrained  for  rent  due  to  the  bankrupt,  that 
court  allowed  the  declaration  to  be  amended,  by  adding  new  counts, 
stating  the  facts  to  have  taken  place  in  the  time  of  the  provisional 
assignees,  though  two  terms  had  elapsed  since  the  return  of  the  writ, 
the  cause  of  action  being  substantially  the  same.0  In  an  action  for 
money  lost  by  stock-jobbing,  on  the  statute  7  Geo.  II.  c.  8.  the 
court  of  Common  Pleas  permitted  the  declaration  to  be  amended, 
as  between  the  plaintiff  and  defendant,  by  changing  it  from  as- 
sumpsit to  debt:d  But  where  the  plaintiff,  having  sued  out  process 
in  debt,  declared  in  case,  by  which  the  bail  were  discharged,  that 
court  refused  to  amend  the  declaration,  by  changing  it  from  case  to 
debt.6  And  in  an  action  of  debt,  to  recover  penalties  against  a 
sheriff's  officer  for  extortion,  on  the  statute  32  Geo.  II.  c.  28.  that 
court  will  not  allow  the  declaration  to  be  amended,  by  adding  new 
counts  on  the  statute  23  Hen.  VI.  c.  9.f 

In  a  real  action,  it  is  not  of  course  to  amend  the  declaration  or 
count,  in  the  Common  Pleas;  but  the  demandant  ought  to  make  out 
a  case  by  affidavit :°  And  the  court  refused  to  allow  the  demandant 
in  a  writ  of  right  to  amend  the  mistake  of  a  christian  name  in  the 
count,  or  to  discontinue  the  suit,  though  an  affidavit  accounting  for 
the  mistake  was  produced.11  In  a  subsequent  case,  they  refused  to 
permit  the  count  in  a  writ  of  right  to  be  amended,  by  introducing 
an  additional  step  in  the  descent ;  though  it  was  sworn  that  the  mis- 
take had  arisen  from  the  demandant  having  been  misinformed  in 
the  country,  where  inquiry  had  been  made,  respecting  the  title,  and 
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that  the  demandant  would  be  barred,  unless  the  amendment  were 
allowed.1  And  amendments  are  so  little  favoured  in  a  writ  of  right, 
that  after  an  amendment  of  the  count  had  been  made,  under  a  judge's 
order,  the  court  discharged  the  order  for  making  it.k  So,  they 
would  not  allow  him  to  quash  a  writ  of  su7?imons,  which  had  been 
irregularly  executed.1  And  an  amendment  of -the  disseisor's  name 
was  refused,  in  a  writ  of  entry  stir  disseisin  en  le  posi.m  But  a 
declaration  on  a  writ  of  partition,  and  the  sheriff's  return,  were 
amended,  by  striking  out  an  erroneous  description  of  the  quality  of 
the  estates  conveyed  to  the  different  parties." 

[*756]  Fines  and  recoveries,  being  considered  as  common  assur- 
ances, the  court  of  Common  Pleas  will  amend  them,  when  they 
have  sufficient  authority,  so  as  to  effectuate  the  intention  of  the  par- 
ties. The  ground  upon  which  the  court  proceeds,  in  making  these 
amendments,  is  the  statute  8  Hen.  VI.  c.  12.  which  authorizes 
them  to  amend  the  misprision  of  the  clerk;  and  as  the  prsecipe  is 
the  cursitor's  instruction  for  an  original  writ,  so  a  deed  to  lead  the 
uses  is  considered  as  his  instruction  for  a  fine  or  recovery.0  By  the 
above  statute,  a  mistake  in  the  form,P  teste,^  or  return1'  of  a  writ  of 
covenant  for  levying  a  fine,  or  writ  of  entry  for  suffering  a  recovery,9 
may  be  amended  by  the  court,  where'the  mistake  was  occasioned  by 
the  misprision  of  the  clerk,  and  there  is  something  to  amend  by;  but 
otherwise,  it  seems,  it  is  not  amendable.1 

Fines  may  in  general  be  amended,  by  the  deed  to  lead  or  declare 
the  uses,"  in  the  names  of  the  parties,"  or  in  the  description  of  the 
premises,^  or  of  the  place  where  they  are  situate;2  and,  in  a  late 
case,a  the  court  permitted  a  fine  to  pass  as  to  all  the  conusors  except 
one,  whose  acknowledgment  had  been  taken  incorrectly,  and  whose 
interest  was  so  inconsiderable  that  the  parties  did  not  think  it  worth 
while  to  have  another  fine.  So,  the  court  allowed  the  warranty  in 
a  fine  to  be  amended,  by  altering  it  from  a  warranty  by  the  husband 
and  wife,  and  the  heirs  of  the  husband,  to  a  warranty  by  the  hus- 
band and  wife,  and  the  heirs  of  the  wife.b  But  where  there  was 
no  deed  to  declare  the  uses,  they  would  not  permit  an  alteration  to 
be  made  in  the  christian0  or  sirnames'1  of  the  parties:  And  if  the 
name  of  a  party  be  written  on  an  erasure,  this,  being  a  suspicious 
circumstance,  must  be  explained  by  affidavit,  before  the  amendment 
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can  be  made;e  although  the  party  had  signed  his  right  name  at  the 
foot  of  the  deed/  Where  the  deed  was  general,  and  the  intent  only- 
proved  by  affidavit,  the  court  would  not  allow  the  number  of  acres 
inserted  in  a  fine  to  be  *increased.£  So,  where  a  fine  was  [*757] 
levied  of  thirty  acres  of  land,  twelve  acres  of  meadow,  and  twenty- 
Jive  acres  of  pasture,  and  in  the  deed  to  lead  the  uses,  the  estate  was 
described  as  consisting  of  thirty-jive  acres  in  the  whole,  the  court 
refused  to  amend  the  fine,  by  increasing  the  quantity  of  each  species 
of  land,  so  as  to  make  each  cover  the  whole  quantity  intended  to  be 
conveyed. h  So,  where  a  fine  comprised  only  lands  lying  in  the 
parishes  of  S.  and-S. ,  within  a  larger  district,  the  deed  so  describing 
the  lands,  which  were  in  truth  within  the  parish  of  F.  in  the  same 
district,  the  court  refused  to  amend  the  fine,  by  inserting  also  the 
parish  of  F.1  And  where  a  mistake  having  been  made  in  the  con- 
cord of  a  fine,  in  the  number  of  messuages  to  be  conveyed,  the  writ 
of  covenant  was  altered  in  conformity  thereto,  but  was  afterwards 
restored  to  its  original  form;  the  court  would  not  amend  the  concord 
by  the  writ  of  covenant  so  altered,  but  left  the  party  to  his  remedy 
by  a  new  caption,  or  by  re-acknowledging  the  concord. k  So,  if 
there  be  two  praecipes  to  a  fine,  and  the  premises  be  described  in  the 
one  as  manors  tithes  and  tenements,  and  in  the  other  as  tenements 
only,  the  court  will  not  allow  the  fine  to  pass.1 

The  court  in  one  case  permitted  the  name  of  a  parish  to  be  insert- 
ed in  a  fine,  according  to  the  deed  to  lead  the  uses,  although,  on  ac- 
count of  the  length  of  time  which  had  elapsed  since  the  date  of  the 
deed,  no  one  could  swear  that  the  parcels  lying  in  that  parish  were 
intended  to  pass;m  and  in  another,  the  fine  was  amended,  by  insert- 
ing a  parish  different  from  that  which  was  named  in  the  deed  to  lead 
the  uses,  it  being  certain  by  the  deed,  which  specified  the  quantities 
and  occupiers,  that  the  land  was  intended  to  pass."  And  a  fine  may 
be  amended,  by  substituting  one  county  for  another,  if  it  appear 
that  the  lands  intended  to  pass  are  situate  in  the  same  parish,  which 
runs  into  both  counties.0  But  in  general,  an  amendment  cannot  be 
made,  by  transposing  parishes  from  one  county  to  another,  p  A  fine 
may  also  be  amended,  where  there  has  been  a  mistake  in  the  entry 
of  the  king's  silver, i  or  of  the  proclamations;1"  or  a  fine  with  double 
operation,  by  striking  out  lands  in  reversion.3  And  the  concord  of 
a  fine  being  lost,  before  it  had  passed  the  *cnstos  brevium  [*758] 
office,  the  court  permitted  a  new  concord  and  acknowledgment  to 
be  prepared,  and  the  fine  to  be  perfected.1  So,  a  fine  was  allowed 
to  pass,  by  a  copy  of  the  prxcipe  and  concord  left  with  the  chief 
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justice,  and  signed  by  the  parties,  the  original  having  been  lost." 
But  although  the  court  will  amend  a  fine  in  matters  of  form,  yet 
when  it  is  recorded  of  one  term,  they  will  not  alter  it,  and  make  it 
a  fine  of  another:35  And  in  general,  a  fine  cannot  be  amended,  with- 
out an  affidavit  connecting  it  with  the  deed  produced  to  warrant  the 
amendment.5'  And  the  affidavit  must  state,  that  the  possession  has 
been  in  conformity  to,  and  followed  the  deed  to  lead  or  declare  the 
uses,  since  the  fine  was  levied.2 

Recoveries  in  like  manner  may  be  amended,  by  the  deed  to  lead 
the  uses,  in  striking  out,a  altering,1'  adding  to,c  or  transposing'1  the 
names  of  the  parties:  and  where  a  recovery  was  intended  to  be  suf- 
fered by  A.  B.  and  C.  his  wife,  but  the  name  of  the  wife  was  totally 
omitted,  the  court  ordered  it  to  be  amended. e  So,  a  recovery  may 
be  amended  in  fieri,  by  substituting  a  new  commissioner  for  the* 
demandant  in  the  dedimus  potestatcm,  and  retaking  the  acknow- 
ledgment.1" But  the  court  would  not  amend  a  recovery,  by  insert- 
ing  the  name  of  the  husband  of  a  vouchee;^  nor  by  substituting  the 
name  of  one  joint-tenant  to  the  praecipe,  for  that  of  his  companion. h 
And  a  recovery  cannot  be  amended,  by  inserting  an  additional 
christian  name  of  the  vouchee,  if  he  has  always  been  known,  and 
signed  the  deed  to  make  a  tenant  to  the  praecipe,  without  such 
name.1  A  warrant  of  attorney  in  a  recovery  was  amended  in  one 
case,  by  inserting  an  additional  christian  name  of  the  vouchee ;k 
and  in  another,  by  substituting  the  name  of  the  attorney  for  that  of 
the  vouchee,  which  had  been  inserted  by  mistake  instead  of  the 
attorney's:1  But  it  is  now  settled,  that  the  court  will  not  amend  a 
warrant  of  attorney,  which  is  the  act  of  the  party:"1  and  therefore 
they  refused  to  amend  a  recovery,  by  adding  the  name  of  one  of  the 
parties,  which  had  been  omitted  in  the  warrant  of  attorney  ;  nor 
would  they  suffer  the  recovery  to  pass  with  this  defect."  The  prae- 
cipe for  the  writ  of  entry,  however,  at  the  head  of  the  warrant  of 
[*759]  attorney,  is  not  so  conclusively  a  part  of  it,  *but  that  it 
may  be  amended,  after  execution,  by  the  writ  of  entry:0  And 
where  the  vouchee's  warrant  of  attorney  in  a  recovery  omitted  to 
express,  in  the  body  of  the  warrant,  against  whom  the  plea  of  land 
was,  which  appeared  by  the  praecipe,  the  court,  though  they  would 
not  amend  the  warrant  of  attorney,  held  that  the  authority  must 
refer  to  the  plea  as  described  by  the  praecipe,  and  permittted   the 
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recovery  to  pass.P  So,  a  recovery  was  permitted  to  pass,  where 
the  warrant  of  attorney  did  not  state  between  whom  the  plea  of 
land  was;  it  being  evident  from  the  praecipe,  for  what  purpose  the 
attornies  were  appointed:'*  and  also,  where  the  warrant  of  attorney 
was  "  in  a  plea  of  land,  "omitting  the  words  "to  gain  or  lose."1'  And 
if  a  wrong  sirname  of  the  demandant  be  inserted  by  mistake  in  the 
warrant  of  attorney  and  subsequent  instruments,  the  court  will  allow 
the  recovery  to  pass,  on  the  production  of  a  new  warrant  of  attorney 
rectifying  such  mistake,  and  on  depositing  the  other  instruments 
with  the  officer  in  the  mean  time.s  But  where  the  praecipe,  in  the 
vouchee's  warrant  of  attorney  in  a  recovery,  rightly  described  the 
parties  to  the  plea,  but  the  body  of  the  warrant  of  attorney  expressed 
that  the  vouchee  appointed  his  attorney,  to  gain  or'  lose  in  a  plea 
of  land  against  the  tenant,  instead  of  the  demandant,  the  court 
refused  either  to  amend  the  warrant  of  attorne)-,  or  to  suffer  the 
recovery  to  pass,  and  construe  the  latter  clause  as  repugnant  and 
inoperative.1  So,  they  would  not  direct  their  officer  to  pass  a  reco- 
very, where  there  was  a  mistake  in  the  form  of  the  entry,  to  which 
the  warrant  of  attorney  related,  by  making  it  a  demand  instead  of 
&  praecipe;"  nor  would  they  permit  the  same  mistake  to  be  rectified, 
by  amending  the  warrant  of  attorneys 

So,  a  recovery  may  be  amended,  by  the  deed  to  lead  the  uses,  in 
the  description  of  the  premises,  or  of  the  place  where  they  are  situ- 
ated In  the  former  case  it  may  be  amended,  by  inserting  other  pre- 
mises not  mentioned  therein,  according  to  the  deed  to  lead  the  uses, 
on  payment  of  an  additional  fine  at  the  alienation  office:2  and  it  has 
*been  amended,  by  increasing  the  quantities  of  specific  [*760] 
closes,  described  in  the  deed  as  being  less  than  they  really  were.a 
But  no  amendment  can  be  made  in  the  description  of  the  premises, 
where  it  is  not  warranted  by  the  deed  to  lead  the  uses;''  nor  unless 
the  true  number  of  messuages,  &c.  be  distinctly  and  precisely  sworn 
to;c  nor  without  proof  of  seisin  of  the  vouchee  of  an  estate  tail 
therein,  at  the  time  of  the  recovery,  and  that  it  was  intended  they 
should  pass.d  And  the  court  would  not  permit  a  recovery  to  be 
amended,  by  increasing  the  quantity  of  land,  where  the  deed  to  lead 
the  uses  contained  sufficient  terms  to  show  that  it  was  intended  to 
pass;  nor  was  it  deemed  necessary,  that  the  exact  admeasurement 
should  be  inserted  in  such  deed.e     So,  a  recovery  was  not  permitted 
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to  be  amended,  on  an  unqualified  affidavit  that  the  possession  had 
gone  along  with  the  title,  for  a  period  long  before  the  deponent's 
knowledge,  without  stating  the  grounds  of  his  belief/  And  where  a 
recovery  of  fifty  years  old  was  found  by  mistake  to  comprise  only 
two  messuages  and  twenty  acres  of  land,  instead  of  six  messuages 
and  three  hundred  acres  of  land,  the  blunder  being  wholly  unex- 
plained and  unaccounted  for,  the  court  refused  to  permit  an  amend- 
ment, by  substituting  the  larger  quantity,  s  If  marsh  land  be  described 
as  land  generally,  in  a  recovery,  it  may  be  amended,  by  inserting 
the  word  "  marsh"  before  "  land,"  on  an  affidavit  stating  how 
the  premises  had  been  occupied  since  the  recovery  was  suffered.11 
So,  a  recovery  of  land  may  be  amended,  by  inserting  "meadow 
and  pasture."1  But  if  wood  land  be  converted  into  arable,  the 
court  will  not  allow  an  amendment,  by  increasing  the  quantity  of 
the  latter;  as  the  land  would  pass  under  either  description. k  A  re- 
covery may  be  amended,  by  inserting  a  rent  charge,1  fee  farm  rent,1" 
or  tithes,"  where  it  appears  that  they  were  intended  to  pass,  and  the 
words  of  the  deed  are  sufficiently  comprehensive  to  include  them; 
or  by  substituting  the  words  "  advowson  of  the  church,"  for  the 
word  "  rectory;"0  or  the  words  "  perpetual  advowsons,"  for  those  of 
"tithes  to  rectories  belonging  and  appertaining;"0  or  by  describing 
tithes,  as  arising  out  of  a  borough  and  parish,  instead  of  a  rectory,  i 
But  an  amendment  was  refused,  by  striking  out  the  aggregate  sum  of 
[*761]  several  rents,  and  inserting  the  different  rents  or  *sums  of 
which  it  was  composed.1"  And  the  court  will  not  amend  a  recovery, 
by  adding  the  tithes  of  the  premises,  under  the  word  hereditaments, 
where  that  word  does  not  occur  in  the  operative  part  of  the  deed;8 
nor,  by  striking  out  a  u  portion  of  tithes,"  and  substituting  "  all 
the  tithes"  arising  from  the  lands  conveyed.1 

With  regard  to  the  situation  of  the  premises,  recoveries  have  been 
amended,  by  substituting  a  hamlet  for  a  parish,"  or  part  of  a  parish 
which  lay  within  a  liberty,  for  other  part  of  the  parish  which  lay 
within  a  borough,  in  the  same  county  ;x  and  by  inserting  a  parish 
named  in  the  deed  to  lead  the  uses,  after  a  considerable  lapse  of 
time.y  So,  a  recovery  of  the  manor  of  A.  and  eight  messuages  in  A. 
was  amended,  by  adding  the  names  of  the  parishes  in  which  the 
premises  were  partly  situated;  those  parishes  being  comprised  in  the 
manor  of  A.*  So,  where  lands  in  two  parishes  were  conveyed  as 
lying  in  the  parish  of  G.  which  was  not  the  true  name  of  either,  nor 
of  any  parish,  but  was  an  addition  equally  applicable  to  both,  the 
court  permitted  both  parishes  to  be  added  to  an  old  recovery."  And 
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where  a  deed  to  make  a  tenant  to  the  praecipe  comprised  tithes  in 
two  parishes,  and  an  amendment  had  been  improperly  introduced 
into  the  recovery,  which  confined  its  operation  to  one  parish  only, 
the  court  allowed  the  words  of  such  amendment  to  be  transposed, 
so  as  to  give  effect  to  the  deed,  and  comprise  both  parishes.b  So,  a 
recovery  may  be  amended,  by  substituting  the  parish  of  A.  for  B., 
if  the  deed  to  lead  the  uses  comprehend  all  the  estates  of  the  deman- 
dant, situate  in  the  county  where  such  parishes  lie.c  So,  a  recovery 
has  been  amended,  by  altering  the  name  of  a  parish  misnamed  in 
the  deed  making  the  tenant  to  the  praecipe,  as  well  as  in  the  reco- 
very, upon  an  affidavit  that  the  vouchee  was  seised  of  the  land  in 
question  in  one  parish,  and  that  he  was  seised  of  no  land  whatever 
in  the  other. d  And  the  recovery  was  amended  in  a  modern  case,  by 
inserting  the  county  of  the  town  of  S.  for  the  county  of  S.  the  court 
considering  it  merely  as  a  clerical  misprison. e  But  where  the  situa- 
tion of  the  premises  is  mistaken  in  the  deed  to  lead  the  uses,  it  can- 
not be  amended  by  the  court:f  And  they  would  not  *permit  [*762] 
a  recovery  to  be  amended,  by  inserting  a  parish  not  named  in  the 
deed  to  make  a  tenant  to  the  praecipe,  although  it  appeared  that  the 
parish  was  named  in  the  instructions  given  for  preparing  that  deed, 
and  that  the  lands  were  parcel  of  an  estate  which  was  intended  to 
pass;  for  by  the  omission  in  the  deed,  there  could  be  no  good  tenant 
to  the  praecipes  So,  the  court  refused  to  amend  a  recovery,  by 
adding  two  parishes  in  unqualified  terms,  where  the  deed  enume- 
rated several  manors,  and  a  great  extent  of  lands  in  many  parishes, 
and  the  purpose  of  the  amendment  was  only  to  include  certain  par- 
cels of  one  manor,  which  lay  in  the  omitted  parishes.11  And  they 
will  not  amend  a  recovery,  by  inserting  more  parishes,  unless  it  be 
clear  that  the  land  in  those  parishes  passed  by  the  deed;1  nor  unless 
it  appear  to  be  absolutely  necessary. k  So,  where  a  recovery  was 
suffered  in  the  city  of  Litchfield,  which  is  a  county  of  itself,  where 
the  vouchee  had  lands  upon  which  it  might  operate,  the  court  would 
not  suffer  it  to  be  amended,  by  striking  out  the  city  of  Litchfield, 
and  inserting  the  county  of  Stafford,  with  other  consequential 
amendments,  and  also  by  inserting  the  name  of  a  vill,  after  another 
mentioned  in  the  recovery:1  nor  can  a  recovery  be  amended,  so  as 
to  make  it  of  premises  in  one  of  two  counties,  in  the  alternative;"1 
nor  by  changing  it  from  one  county  to  another.11  So,  where  a 
vouchee  had,  in  his  instructions  to  suffer  a  recovery,  and  in  the 
deed  to  lead  the  uses  prepared  in  pursuance  thereof,  mis-described 
the  parish  in  which  certain  closes  were  situate,  though  they  were 
described  in  the  deed  with  truth  and  certainty  in  other  respects, 
the  court  refused  to  substitute  the  parish  in  which  the  lands  lay, 
for  the  parish  named  in  the  deed  and  recovery.0    A  remainder-man 


b  7  Taunt.  352.  1  Moore,  95.  S.  C.  h  7  Taunt.  177. 

«  2  Moore,  237.  ;  4  Taunt.  738. 

d  5  Taunt.  303.  and  see  8  Taunt.  244.  "  8  Taunt.  683.  3  Moore,  20.  S.  C. 

but  see  id.  262.  i  2  Blac.  Rep.  874. 

e  4  Taunt.  855.  and  see  6  Moore,  259.  "•  1  Taunt.  538. 

Id.  (a).  n  3  Taunt.  418.  and  see  4  Taunt.  708. 

f  6  Taunt.  145.  but  see  8  Taunt.  87.  1  Moore,  530.  S.  C 

s  2  Taunt.  96.  o  6  Taunt.  145. 
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in  tail  may  be  heard  to  shew  cause  against  the  amendment  of  a 
recovery  :p  And  where  the  deed  is  lost,  a  recovery  cannot  be 
amended  by  an  attested  copy;  nor  by  an  office  copy  of  the  enrolment 
of  the  deed.  But  it  may  be  amended  by  the  enrolment  itself  being 
brought  into  court. q  And,  on  applying  to  amend  a  reco.very,  it  is 
not  necessary  to  shew  a  title  to  the  court,  further  back  than  a  seisin 
in  tail  of  the  vouchee. r 

The  return  of  the  writ  of  entry  may  be  amended,  by  adapting 
it  to  the  time  of  taking  the  acknowledgment:8  But  the  court  will 
[*763]  not  enlarge  the  return  of  a  writ  of  summons,  so  as  to  make  a 
term  intervene  between  the  teste  and  return.1  And  the  court  refus- 
ed to  make  an  order,  compelling  the  amendment  of  a  recovery  suf- 
fered by  an  insolvent  debtor."  The  judgment  on  a  common  recovery 
has  been  amended,  by  striking  out  the  word  adjudged,  and  insert- 
ing instead  thereof,  the  word  considered:*  and  amendments  have 
been  made  in  the  award  and  return  of  the  writ  of  seisin. y  But,  by 
the  statute  23  Eliz.  c.  3.  §  10.  "  none  of  the  fines  or  recoveries 
theretofore  levied,  passed  or  suffered,  which  shall  be  exemplified 
under  the  great  seal,  according  to  the  form  of  that  act,  shall  after 
such  exemplification  had,  be  in  anywise  amended."  The  court,  we 
have  seen,z  will  not  entertain  a  motion  on  the  last  day  of  term,  for  the 
amendment  of  fines  or  recoveries,  or  any  of  the  proceedings  there- 
in,11 or  on  any  subject  relating  thereto.15  And  when  a  fine  or  reco- 
very is  moved  to  be  amended,  the  court  will  always  require  an  affi- 
davit to  be  made,  that  the  possession  has  been  in  conformity  to  and 
followed  the  deed  to  lead  or  declare  the  uses,  since  such  fine  or 
recovery  was  levied  or  suffered.0  It  is  also  a  rule,  that  the  material 
part  of  the  deed,  which  is  to  authorize  the  amendment,  shall  be  read 
to  the  court  by  one  of  the  Serjeants  at  law,  or  by  the  officer  of  the 
court,  and  not  by  the  attorney  for  the  amendment.11  If  there  be  pal- 
pable mistakes  in  a  fine  or  recovery,  through  the  neglect  of  the 
attorne)',  the  court  will  order  him  to  pay  the  costs  of  its  amendments 

Before  plea,  there  arc  no  costs  payable  upon  amending  the  decla- 
ration, in  ordinary  cases,  except  the  costs  of  the  application;  and,  in 
the  King's  Bench,  the  declaration  may  be  amended  in  matter  of 
form,  after  the  general  issue  pleaded,  and  before  entry,  without 
paying  costs,  or  giving  an  imparlance :f  But  if  the  amendment  be 
in  matter  of  substance,  or  after  the  general  issue  is  entered, s  or  a 
special  plea  pleaded,1'  the  plaintiff  must  pay  costs  or  give  an  impar- 
ls 7  Taunt.  352.  •>  4  Moore,  113.  1  Brod.  &  Bing.  468. 

i  4  Taunt.  798.  S.  C. 

'Id.  155.  c  6  Moore,  259. 

»  5  Taunt.  259.  and  see  8  Taunt.  197.  d  5  Taunt.  579. 

«  2  Blac.  Rep.  1201. 1223,  4.  and  see  8         =4  Moore,  171. 
Taunt.  104,  5.  f  R.  M.  10  Geo.  II.  reg.  2.   (b).  K.  B. 

"  8  Taunt.  105.  And  for  the  form  of  the  rule  to  amend,  in 

*  Barnes,  20.  22.  K.  B.  or  C.  P.  see  Append.  Chap.  XXX. 
>'  Cas.  Pr.  C.  P.  127.  Barnes,  23.  2  Wils.     §  7,  8. 

2.  6  Taunt.  195. 1  Marsh.  538.  S.  C.  e  R.  M.   10  Geo.  II.  reg.  2.  (b).  K.  B. 

*  Jnte,  504.  Sty.  P.  R.  20.  2  Str.  950.  1  Lil.  Pr.  Reg. 
■  R.  II.  60  Geo.  UI.  &  1  Geo.  IV.  C.  P.    59. 

4  Moore,  320.  2  Brod.  &  Bing.  122.  •<  2  Str.  890.  Lofft,  155. 
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lance,  at  the  election  of  the  defendant}  And  where  the  plaintiff 
gave  notice  of  trial  for  the  assizes,  and  afterwards  countermanded, 
and  then  applied  for  an  order  to  amend  the  declaration,  which  order 
was  obtained  on  the  terms  of  the  defendants  having  an  imparlance  till 
the  next  term,  the  court  of  King's  Bench  refused  to  rescind  so  much 
*of  the  order  as  related  to  the  imparlance.1*  In  the  Common  [*764] 
Pleas,  it  is  a  rule,  that  before  the  declaration  is  actually  entered, 
the  plaintiff  may  amend  it,  paying  costs  or  giving  an  imparlance  at 
his  own  election,  by  order  of  a  judge  of  the  court,  or  prothonotary: 
and  even  after  it  is  entered,  if  the  amendment  be  but  a  small  matter, 
that  doth  not  deface  the  roll,  it  is  amendable,  before  issue  or  demur- 
rer entered,  by  rule  of  court,  upon  payment  of  costs,  and  liberty  to 
plead  with  a  new  or  further  imparlance.1  But  where  the  defendant 
had  demurred,  and  given  a  rule  to  join  in  demurrer,  the  court  held 
that  the  plaintiff  must  pay  costs,  on  amending  his  declaration,  and 
could  not  amend  on  giving  an  imparlance. m  And  where  a  motion 
was  made  to  amend  a  declaration,  after  the  plea-roll  filed,  it  was 
objected  that  the  motion  ought  to  be  to  amend  the  roll,  and  not  the 
declaration:  and  the  amendments  prayed  being  very  long,  and  such 
as  could  not  be  made  without  greatly  defacing  the  roll,  the  motion 
was  denied;  although  it  was  contended  that  a  vacatur  might  be 
marked  on  the  roll  filed,  or  it  might  be  taken  off  the  file,  and  a  new 
roll  of  the  same  number  filed  in  its  place,  which  the  court  held  to  be 
an  unwarrantable  practice."  When  amendments  are  made  at  the 
trial,  they  are  made  without  costs.0  On  amending  the  declaration  * 
in  the  King's  Bench,  after  plea  pleaded,  the  defendant  is  at  liberty 
to  plead  de  novo,  if  his  case  require  it,  and  has  two  clays  allowed 
him  for  that  purpose,  after  the  amendment  made,  and  payment  of 
costs ;D  and  if  a  rule  to  plead  be  entered  the  same  term  the  amend- 
ment is  made,  though  before  such  amendment,  it  is  sufficient;  other- 
wise a  new  rule  to  plead  must  be  entered.0-  But  in  the  Common 
Pleas,  we  have  seen,  the  defendant  is  entitled  in  all  cases,  on  amend- 
ing the  declaration,  to  a  new  four  day  rule  to  plead:1'  And  in  that 
court,  after  an  amendment  of  a  declaration,  the  defendant  is  at 
liberty  to  plead  de  novo,  that  is,  he  may  do  so  if  he  has  occasion, 
or  thinks  proper,  but  he  is  not  obliged  to  vary  his  first  defence:9 
And  as  this  liberty  is  not  incident  to  every  amendment,  it  is  not 
always  necessary  to  insert  it  in  the  judge's  order  to  amend.1  If 
*the  declaration,  however,  be  amended  after  issue  delivered,  [*765] 


'  Sed  quxre.-  as  it  seems,  from  R.  M.  Anciently,  it  seems,  the  defendant  did 
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it  should  be  re-delivered  after  the  amendment  made,  and  payment 
of  costs." 

The  reason  for  not  permitting  a  new  count  to  be  added,  or  right 
of  action  alleged,  after  the  end  of  the  second  term,  is  that  the  plain- 
tiff is  obliged  to  declare  within  two  terms;  and  a  new  count  or  right 
of  action  is  considered  as  a  n'ew  declaration."  But  this  reason  is  not 
applicable  to  pleas  or  replications,  &c.  which  may  be  amended  at 
any  time,  so  long  as  they  are  in  paper:.  Thus,  where  the  defendant 
in  trespass  pleaded  two  pleas  in  Hilary  term,  and  in  Trinity  term, 
after  issue  joined,  obtained  a  rule  to  show  cause  why  he  should  not 
have  leave  to  amend  his  two  pleas,  and  to  add  a  third  plea,  the  rule 
was  made  absolute,  upon  payment  of  costs. >'  So  where,  in  a  plea 
by  an  executor  of  a  former  judgment  recovered,  a  less  sum  was 
stated  by  mistake  than  the  judgment  was  really  for,  the  court  of 
Common  Pleas  permitted  the  defendant  to  amend  the  record,  by 
inserting  the  real  sum  in  the  plea,  though  the  application  for  such 
amendment  was  not  made  till  a  considerable  time  after  the  record 
had  been  made  up:  and  the  plaintiff  in  such  case  was  allowed  to 
reply  per  fraudem.2-  And  where,  in  covenant,  the  defendant  was 
not  allowed  to  give  a  counter-demand  in  evidence  at  the  trial,  under 
a  notice  of  set  off  delivered  with  the  plea  of  non  est  factum,  the 
court  afterwards  granted  a  rule  to  shew  cause,  why  the  defendant 
should  not  be  permitted  to  plead  a  set  off,  on  payment  of  the  costs 
of  the  former  trial. a  In  like  manner,  the  plaintiff  has  been  allowed 
*to  amend,  by  withdrawing  his  replication,  and  replying  de  novo, 
after  a  lapse  of  many  terms  :b  And  in  one  case,  the  plaintiff  had 
leave  to  amend  his  replication,  where  issue  had  been  joined  upon  it, 
and  the  cause  entered  at  the  assizes,  and  made  a  remanet  for  defect 
of  jurors.0  But  where,  to  a  plea  of  specialties  outstanding,  in  an 
action  on  simple  contract  against  an  executrix,  the  plaintiffs  replied 
assets  ultra,  which  was  found  for  them,  but  the  verdict  set  aside, 
the  coiyt  of  King's  Bench  refused  to  give  them  leave  to  alter  their 
replication,  and  reply  fraud;11  for  besides  that  there  had  been  a  trial, 
it  might  have  been  dangerous  to  permit  the  alteration ;  because  the 
defendant,  on  the  former  issue,  might  have  paid  away  assets,  as 
knowing  the  replication  could  not  affect  her.  So,  where  the  plain- 
tiff had  been  nonsuited,  upon  a  general  replication,  "  that  the 
[*766]  cause  of  action  arose  within  six  years,"  the  court  refused  to 
set  aside  the  nonsuit,  and  to  give  the  plaintiff  leave  to  reply  de 
novo,  "  that  the  writ  of  latitat  issued  within  the  six  years.  "e 

After  a  demurrer,  the  courts  would  not  formerly  have  permitted 
an  amendment  to  be  made,  without  the  consent  of  the  adverse  party.f 
But  of  late  years,  they  have  not  observed  the  same  strictness  as 
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formerly,  with  regard  to  amendments  ;&  and  it  is  much  better  for  the 
parties  that  they  should  not.  Hence  it  is  now  settled,  that  after  a 
demurrer,  or  joinder  in  demurrer,  either  party  is  at  liberty  to  amend, 
as  a  matter  of  course,  whilst  the  proceedings  are  in  paper:1"  Indeed, 
the  very  intent  of  requiring  mistakes  in  point  of  form  to  be  shewn 
for  cause  of  demurrer,  was  to  give  the  party  an  opportunity  of 
amending.'  And  even  where  the  proceedings  are  entered  on  record,k 
and  the  demurrer  has  been  argued,1  the  courts  will  give  leave  to 
amend,  where  the  justice  of  the  case  requires  it,  and  there  is  any 
thing  to  amend  by,  upon  payment  of  costs."1  But,  in  the  Common 
Pleas,  after  a  party  has  once  amended  on  a  demurrer,  the  court  will 
not  give  him  leave  to  amend  again,  on  a  second  demurrer." 

Upon  similar  grounds,  the  courts  will  sometimes  give  a  party  leave 
to  withdrctw  his  demurrer,  after  it  has  been  argued,  and  to  plead 
or  reply  de  novo,  in  order  to  let  in  atrial  of  the  merits.0  Thus,  in 
the  King's  Bench,  after  a  demurrer  to  the  defendant's  plea  had  been 
argued,  and  the  matter  stood  over  for  the  judgment  of  the  court, 
a  rule  was  made  to  shew  cause,  why  the  plaintiff  should  not  have 
leave  to  withdraw  his  demurrer,  and  reply  to  the  plea;  which  rule, 
no  cause  being  shewn,  was  afterwards  made  absolute :^  So,  in  the 
Common  Pleas,  where  the  defendant  pleaded,  in  debt  on  bond,  that 
he  paid  the  money  before  the  day,  according  to  the  condition,  which 
was  in  the  disjunctive,  to  pay  on  or  before  the  day,  and  the  plaintiff 
demurred  to  the  plea,  the  court,  after  argument,  allowed  him  to 
withdraw  his  demurrer,  and  to  reply,  upon  payment  of  costs. °>  The 
*courts  however  will  always  take  care,  that  if  one  party  obtain  [*767] 
leave  to  amend,  or  to  withdraw  his  demurrer,  the  other  party  shall 
not  be  delayed  or  prejudiced  thereby. r 

But  the  giving  or  withholding  leave  to  withdraw  demurrers,  is 
altogether  discretionary  in  the  courts:s  Therefore  where,  to  an  action 
of  debt  upon  a  bail  bond,  the  defendant  pleaded  there  was  no  bill  of 
Middlesex,  and  the  plaintiff  demurred,  the  court  of  King's  Bench, 
after  delivering  their  opinion  in  favour  of  the  defendant,  refused  to 
give  the  plaintiff  leave  to  withdraw  his  demurrer,  and  amend:1  And 
by  Wright,  Just.  "  It  is  not  usual  to  amend,  after  a  demurrer  has 
been  argued,  and  the  opinion  of  the  court  is  known:  And  it  is 
certainly  improper  to  give  leave  in  the  present  case,  it  being  an  action 
against  bail,  whom  the  court  are  always  inclined  to  favour."  So, 
where  the  defendant  rejoined  to  several  replications  in  trespass,  and 


t,  2  Bur.  756.  »■  2  Chit.  Bep.  292. 

*>  2  Salk.  520.  Gilb,  C.  P.  114,  15.  »  2  H.  Blac.  561.  but  see  8  Taunt.  515, 

'  2  Str.  846.  16.  2  Moore,  566.  S.  C. 

*  Id.  ibid.  1  Barnard.  K.  B.  213.  220.  «  Dong.  385.  452. 

S.  C.  Barnes,  8.  p  1  Kenyon,  335.  Saw  Bep.  316.   S.  C. 

1  2  Saund.  402    2  Str.  735.  954.  976.  and  see  2  Chit.  Bep.  5. 

Cas.  temp.  Hardw.  42.  S.  C.  1  Bur.  321,  i  2  Wils.  173.  and  see  1  Moore,  61. 

2.  Doug-.  330.  620.  1  East,  372.  Barnes,  9.  r  2  Bur.  756.  but  see  1  East,  372.  where 

20,  21.  25.  But  after  the  court  had  given  the  plaintiff  had  leave  to  amend  a  replica- 

theiropinion  on  the  argument,  an  amend-  tionto  a  sfutm  plea,  after  argument,  with- 

ment  was  denied.    1  East,  391.  and  see  out  paying  costs. 

Barnes,   9.    1   H.  Blac.  37.   2  Bos.   and  '  1  East,  135.  (a).  5  Price,  412. 

Pul.  482.  3  Bos.  &  Pul.  11,  12.  5  Taunt.  '  Say.  Bep.  116,  17. 
765.  6  Taunt.  248.    1  Marsh.  567.  S.  C. 
Vol.  II.— 6 


767  OF  AMENDMENT. 

demurred  to  others,  and  a  verdict  was  found  for  him  upon  the  issues 
in  fact,  and  contingent  damages  assessed  upon  the  demurrers,  which 
were  afterwards  overruled;  the  court  of  King's  Bench  refused  to  let 
the  defendant  withdraw  his  demurrers,  and  plead  to  issue:"  And, 
by  Dcnison,  Just.  "  Where  the  demurrer  is  first  argued,  before  any- 
trial  of  the  issues,  the  court  will  give  leave  to  amend;  as  in  the  case 
of  Giddins  v.  Giddins:*  But  this  is  an  attempt  to  amend  issues  in 
law,  after  a  verdict  has  been  found  on  the  issues  in  fact,  and  contin- 
gent damages  assessed;  of  which  there  never  was  an  instance.  And 
we  do  not  know  where  it  would  end;  nor  how  the  cause  could  be 
again  carried  down  to  trial.  The  court  cannot  help  seeing  that  this 
is  upon  record:  Here  are  verdicts  and  contingent  damages  found. 
The  cases  of  amendment  cited  are,  when  the  whole  is  supposed  to  be 
in  paper;  or  else  the  court  could  not  have  done  it.  We  have  no 
authority  to  do  this,  after  it  is  plainly  upon  record."  So,  where 
judgment  has  been  given  for  the  defendant  on  demurrer  to  a  plea, 
the  court  of  Common  Pleas  will  not,  in  a  subsequent  term,  set  aside 
that  judgment,  and  suffer  the  plaintiff  to  reply,  by  confessing  the 
matters  contained  in  the  plea,  and  taking  judgment  of  assets  quando 
acciderintJ 

Whilst  the  proceedings  are  in  paper,  the  amendment  is  at  com- 
mon law;  and  not  within  any  of  the  statutes  of  amendments,  which 
relate  only  to  proceedings  of  record.2  And  there  is  no  difference, 
as  to  the  doctrine  of  amending  at  common  law,  between  civil  and 
[*76S]  criminal  cases :a  nor  between  penal  and  other  actions. b 
Thus,  in  a  qui  tarn  action  for  usury,  the  plaintiff  was  permitted  to 
amend  his  declaration,  by  altering  the  date  of  a  note,  after  issue 
joined  and  entered  on  the  roll,  and  after  many  terms  had  elapsed 
since  the  commencement  of  the  action.'  A  similar  amendment  was 
permitted,  in  a  subsequent  case,  after  the  record  had  been  made  up 
for  trial,  and  withdrawn  upon  discovery  of  the  mistake.d  So,  where 
the  defendant  was  served  with  the  copy  of  a  latitat  in  a  penal 
action,  by  a  wrong  name,  and  declaration  filed  conditionally  by  the 
same  name,  to  which  he  appeared,  and  pleaded  a  misnomer  in  abate- 
ment, the  court  of  King's  Bench  held,  that  a  judge's  order  to  amend 
the  bill  and  declaration,  by  substituting  the  true  name,  was  good; 
and  that  after  such  amendment,  the  proceedings  could  not  be  set 
aside  for  irregularity.6  And  in  general  it  seems,  that  where  there 
has  been  no  unnecessary  delay  on  the  part  of  the  plaintiff,  the  courts 
will  give  him  leave  to  amend  his  declaration  in  a  penal  action,  even 
after  the  time  allowed  for  bringing  a  new  one  is  expired/  But  v.  here 
the  plaintiff  in  such  an  action  has  been  guilty  of  any  unnecessary 
delay  in  prosecuting  his  suit,  the  courts  in  their  discretion  will  not 


«  1  Bur.  321,  2.  c  2  Bur.  1098,  9. 

x  Say.  Hep.  316.  <i  5  Bur.  2833,  4.  and  see  Tuilleur,  qui 

y  6  Taunt.  45.  1  Marsh.  401.  S.  C.  tarn,  v.  Cocks,  T.  22  lieo.  111.   K.  B.  6 

«  1  Salk.  47.  3  Salk.  31.  Duruf.  &  Fast,  173. 

»  1  Salk.  51.2  L<1.  Raym.  1068.  6  Mod.  *  3  Maule  &  Set.  450. 

285.  S.  C.  Cas.  temp.  flardw.  42.  2  Str.  f  6  Durnf.  &  East,  543.  7Durnf.  fcEast, 

739.  4  East,  175.  55.  4  East,  433. 435.  and  see  2  Chit.  Rep. 

"  1  Str.  137.    2  Str.  1227.  1  Wils.  256.  23.  25. 
1  Bur.  402.  3  Maulg  &.  Sel.  450. 


OF  AMENDMENT.  768 

permit  amendments  to  be  made  in  the  declaration,  though  the  plead- 
ings are  still  in  paper:&  And  in  a  late  case,  the  court  of  Common 
Pleas  would  not,  in  a  penal  action,  alter  the  term  of  which  the 
declaration  was  entitled,  to  a  previous  term,  without  a  sufficient  reason 
being  assigned  by  affidavit.11  So,  in  an  action  of  debt,  to  recover 
penalties  against  a  sheriff's  officer  for  extortion,  on  the  statute  32 
Geo.  II.  c.  28,  that  court,  we  have  seen,1  would  not  allow  the  decla- 
ration to  be  amended,  by  adding  new  counts  on  the  statute  23  Hen. 
VI.  c.  9.  And  there  is  said  to  be  no  instance,  in  which  the  court 
of  King's  Bench  have  given  leave  to  amend,  as  to  the  parties  to  the 
suit  in  a  qui  tarn  action,  after  demurrer  :k 

When  the  proceedings  are  entered  on  record,  the  courts,  it  is  said, 
will  amend  no  farther  than  is  allowable  by  the  statutes  of  amend- 
ments.1 By  the  first  of  these  statutes,  (14  Edw.  III.  stat.  1.  c.  6.) 
it  is  enacted,  that  "  no  process  shall.be  annulled  or  discontinued,  by 
^misprision  of  the  clerk,  in  writing  one  syllable  or  letter  too  [*769] 
much  or  too  little;  but  as  soon  as  the  mistake  is  perceived,  by  chal- 
lenge of  the  party,  or  in  other  manner,  it  shall  be  amended  in  due 
form,  without  giving  advantage  to  the  party  that  challengeth  the 
same,  because  of  such  misprision."  The  judges  construed  this  statute 
so  favourably  for  suitors,  that  they  extended  it  to  a  word.m  And,  by 
the  9  Hen.  V.  stat.  1.  c.  4.  it  is  declared,  that  they  shall  have  the 
same  power,  as  well  after  as  before  judgment,  so  long  as  the  record 
and  process  are  before  them.  This  statute  is  confirmed,  and  made 
perpetual  by  4  Hen.  VI.  c.  3.  with  a  proviso,  that  it  shall  not 
extend  to  process  of  outlawry,  &c.  By  the  8  Hen.  VI.  c.  12.  the 
justices  are  further  empowered  to  examine  and  amend  what  they 
shall  think,  in  their  discretion,  to  be  the  misprision  of  their  clerks, 
in  any  record,  process,  word,  plea,  warrant  of  attorney,  writ,  panel, 
or  return:  And,  by  the  8  Hen.  VI.  c.  15.  they  may  amend  the  mis- 
prisions of  their  clerks  and  other  officers,  as  sheriffs,  coroners,  &c. 
in  any  record,  process,  or  return  before  them,  by  error  or  otherwise, 
in  writing  a  letter  or  syllable  too  much  or  too  little.  These  are,  pro- 
perly speaking,  the  only  statutes  of  amendments:*  and  it  seems 
they  apply  to  penal  as  well  as  to  other  actions;0  but  they  do  not 
extend  to  criminal  cases,P  nor,  as  it  should  seem,  to  process  in  infe- 
rior courts.** 


s  2  Durnf.  &  East,  707.  6  Durnf.  &.  East,  q  Willes,  122.  The  language  however, 

171.  8  Durnf.  &  East,  30.  used  by  the  court  in  this  case,  "  that  the 

h  6  Taunt.  19.  1  Marsh.  419.  S.  C.  but  words  of  the  statutes  of  amendments  do 

see  2  Chit.  Rep.  22.  25.  not  extend  to  inferior  courts,"  must,   it 

'  Ante,  755.  is  presumed  by  Mr.  Durnford,  be  under- 

k  Per  Buller,  J.  4  Durnf.  &  East,  228.  stood  with  this  qualification,  that  the  in- 

1  1  Salk.  47.  3  Salk.  31.  Gilb.  C.  P.  114,  ferior  court  itself  cannot  amend:    For,  if 

15.  2  Wils.  147.  2  Blac.  Rep.  920.  a  writ  of  error  be  brought  in  the  King's 

m  8  Co.  157.  a.  Bench  from  an  inferior  court,  for  an  error 

n  1  Salk.  51.  The  rest,  beginning  with  amendable  by  the  statute  8  Hen.  VI.  c.  12. 

the  32  Hen.  VIII.  c.  30.  are  statutes  of  there  seems  to  be  no  reason  why  the  su- 

jeofails.  perior  court  should  not  amend  that  er- 

0  1   Rol.   Abr.  tit.  Amendment.  2  Str.  ror;  the  words  of  that  statute  not  being, 

1227.  Doug.  114.  1  Marsh.  180.   2  Chit,  that  "in  any  action  brought  in  any  of  the 

Rep. 25.  1  Stark.  Ni.  Pri.  400.  S.  C.  superior  courts,"  but  "for  error  assign- 

p  1  Salk.  51.  2  Ld.  Raym.  1307.  Gilb.  ed  in  any  records,   &c"  no  judgment 

C.  P.  116.  shall   be  reversed,  fkc.   but  the   king's 


7b*9 


OF  AMENDMENT. 


In  order  to  amend  upon  these  statutes,  it  is  a  general  rule,  that 
there  must  be  something  to  amend  hy.  And  in  compliance  with  this 
rule,  it  has  heen  determined,  that  the  original  writ,1*  or  hill,*  is 
amendable  by  the  instructions  given  to  the  officer;  the  declaration 
bv  the  bill;1  the  pleadings,  subsequent  to  the  declaration,  hy  the 
paper-book,"  or  draft  under  counsel's  hand;''  the  nisi prius  roll  by 
"770]  the  plea  roll;5  the  verdict,  whether  general  or  special,  by  the 
plea  roll, z  memory,1*  or  notesb  of  the  judge,  or  notes  of  the  associate,** 
or  clerk  of  assize :d  and  if  special,  by  the  notes  of  counsel,6  or  even 
by  an  affidavit  of  what  was  proved  upon  the  trial;*"  the  judgment  by 
the  verdict;*""  and  the  writ  of  execution  by  the  judgment,'1  or  by  the 
award  of  it  on  the  roll,'  or  by  former  process. k  But  notwithstanding 
the  general  rule,  which  prohibits  amendments  not  authorized  by  the 
above  statutes,  after  the  proceedings  are  entered  on  record,  the 
courts,  we  have  seen,1  have  in  particular  instances  permitted  the 
plaintiff  to  amend  his  declaration  or  replication,  and  the  defendant 
to  amend  his  plea,  in  cases  where  there  has  been  nothing  to  amend 
by,  after  issue  joined,  and  after  the  proceedings  have  been  entered 
on  record,  and  even  after  a  trial  has  been  had  thereon,  and  the 
plaintiff  has  been  nonsuited,  or  failed  in  producing  the  record. 

The  amendment  may  be  made  in  any  stage  of  the  proceedings:™ 
and  those  things  which  are  amendable  before  error  brought,  are 
amendable  afterwards,  so  long  as  diminution  may  be  alleged,  and 
a  certiorari  awarded."  After  error  brought  in  the  King's  Bench, 
on  a  judgment  of  the  Common  Pleas,  the  amendment  may  be  made 


judges,  &c.  may  amend,  &c.  Id.  126.  n. 
but  see  1  Rol.  Abr.  209,  10.se/ub.confra. 

r  8  Co.  161.  1  Ld.  Ravm.  564.  1  Salk. 
49.  S.  C.  Barnes,  10.  16.  22. 

>  Barnes,  3.  11.  16.24.26. 

t  1  Str.  583.  2  Str.  954.  1151.  1162. 
1271.  1  Kernon,  368.  Say.  Rep,  294.  S.  C. 

«  8  Co.  161.  b.  Palm.  404,  5.  Latch,  58. 
86.  S.  C.  Cro.  Car.  144.  1  Salk.  5J.  88.  2 
Ld.  Raym.  895.  S.  C. 

*  Cro.  F.liz.  258.  2  Str.  846. 1  Barnard. 
K.  B.  213.  220.  S.  C. 

y  8  Co.  161.  b.  Cro.  Car.  203.  1  Salk.  48. 
1  Ld.  Ravm.  94.  12  Mod.  107.  Comb.  393. 
S.  C.  2  Str.  1264.  S:1v.  Rep.  76.  Barnrs, 
14.  1  Campb.  57.2  Chit  Rep.  22.  but  see 
1  Ld.  Raym.  511. 

«  1  Ld.  Ravm.  133. 

»  Cro.  Car.  338.  Cdb.  C.  P.  164.  1  Bac. 
Abr.  101.  Bui.  Ni.  Pri.  320.  Cas.  Pr.  C. 
P.  118,  19.  Barnes,  6.  S.  C.  Jd.  449. 

*>  2  Str.  1197.  1  Wils.  38.  S.  C.  Dour-. 
376.  673.  722.  745.  3  Durnf.  &  East,  659. 
749.  8  East,  357.  1  Bos.  &  Pul.  329.  3 
Bos.  &  Put  343.  1  Marsh.  182.  but  see  1 
H.  Blac.  78.  6  Durnf.  &  East,  694.  1  Barn. 
&  Aid.  161.  2  Chit.  Rep.  352.  But  the 
court  of  King's  Bench  rejected  an  appli- 
cation to  amend  the  entry  of  a  verdict, 
according  to  the  notes  of  an  arbitrator,  to 
whom  the.  cause  had  been  referred,  on 
the  ground  that  they  had  no  power  to 


compel  such  notes  to  be  brought  before 
them.  1  Chit.  Rep.  283.  And  the  appli- 
cation to  amend  the  verdict  by  the  judge's 
notes,  should  be  made  to  the  judge  who 
tried  the  cause,  and  not  to  the  court.  Id. 
ibid. 

*  2  Chit.  Rep.  352. 

<*  Cro.  Car.  144.  1  Salk.  47,  8.  1  Ld. 
Raym.  138.  S.C.  1  Salk.  53.  1  Ld.  Ravm, 
:i35.  1  Barnard.  K.  B.  191.  1  Bac.  Abr. 
101.  Gilb.  C.  P.  163.  but  see  2  Durnf.  8c 
East,  281. 

«  1  Rol.  Rep.  82.  1  Rol.  Abr.  207.  pi. 
15.  I  Salk.  47,  8.  53. 

f  1  Str.  514.8  Mod.  49.  S.  C. 

?  2  Str.  787.  3  Durnf.  &.  East,  349.  1 
Marsh .  182. 

*'  Barnes,  10,  11.  2  Blac.  Rep.  836.  2 
Durnf.  &  East,  737.  5  Durnf.  &  East,  577. 
6  Durnf.  &  East,  450.  4  Taunt.  322. 

I  Sax .  Rep.  12.  3  Wils.  58.  2  Bos.  and 
Pul.  '336.  1  Marsh.  237.  5  Taunt.  605.  S. 
C. 

k  3  Wils.  58.  3  Durnf.  St  East,  657.  1 
H.  Blac.  541. 

i  Jnfe,  753,  4.  765. 

m  Ante,  753,  4. 

"  8  Co.  162.  a.  W.  Jon.  9.  3  Durnf.  & 
East,  349.  659.  749.  7  Durnf.  &.  East,  474. 
703.  4  Taunt.  588  2  Chit.  Rep.  22.  (a). 
and  see  1  Salk.  269.  Cas.  temp.  Hardw. 
119.  for  the  time  of  awarding  a  certiorari. 
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in  the  *former  court,0  or  in  the  court  belovv.P  If  it  be  made  [*771] 
below,  a  certiorari  may  be  had,  on  alleging  diminution,  to  bring 
up  the  record  in  its  amended  state;  or,  if  the  clerk  of  the  treasury 
of  the  Common  Pleas  attend  with  the  record  in  the  King's  Bench, 
the  latter  court  on  motion  will  order  the  transcript  to  be  amended 
by  it. i  And  this  way  of  amending  the  transcript  in  the  King's 
Bench,  is  the  course  of  the  court,  in  order  to  save  a  certiorari;  for 
if  the  record  be  right  below,  the  party,  upon  diminution  alleged, 
may  have  a  certiorari  of  common  right  for  bringing  it  up.r  After 
error  brought  in  the  Exchequer  Chamber,  upon  a  judgment  of  the 
King's  Bench,  it  is  necessary  to  make  the  amendment  in  the  latter 
court;  as  this  differs  from  the  case  of  a  writ  of  error  from  the  Com- 
mon Pleas,  because  that  court  is  supposed  to  send  up  the  very 
record,  but  the  King's  Bench  sends  only  a  transcript.st  When  the 
record  in  such  case  is  amended,  it  is  either  certified  into  the  Exche- 
quer Chamber,  upon  diminution  alleged;1  or  upon  carrying  it  there, 
by  the  clerk  of  the  treasury  of  the  King's  Bench,  the  justices  and 
barons  will  order  the  transcript  to  be  amended:"  or  the  transcript 
may  be  brought  back,  and  amended  in  the  King's  Bench,  by  the 
original  record. x  If  there  be  any  mistake  in  the  transcript,  by  the 
negligence  of  the  clerk,  the  court  above,  on  carrying  up  the  record, 
will  order  the  transcript  to  be  amended  by  it:>'  and  though,  after  a 
writ  of  error,  it  is  not  usual  to  suffer  an  amendment  of  the  record 
of  an  inferior  court,2  yet  where  there  is  a  mistake  in  the  transcript, 
the  court  above  will  order  it  to  be  rectified.11  The  clerk  of  the  errors 
in  the  Common  Pleas,  in  transcribing  the  record,  by  mistake  enti- 
tled the  declaration  generally,  instead  of  specially,  and  error  was 
assigned  thereon;  after  which  he  amended  the  transcript,  by  insert- 
ing the  special  title;  and  the  court  of  King's  Bench  would  not  restore 
the  transcript,  to  the  state  in  which  it  stood  at  the  time  when  the 
plaintiff  in  error  assigned  his  error.0 

On  an  amendment  after  error  brought,  it  was  not  formerly  usual 
to  allow  the  plaintiff  his  costs  of  the  writ  of  error:0  but  it  is  now  set- 
tled, that  they  shall  be  allowed  him,  provided  the  amendment  be 
made  *after  final  judgment,  and  the  plaintiff,  after  notice  of  [*772] 
the  amendment,  do  not  proceed  farther;d  though  if  the  amendment 
be  made  before  final  judgment^  or  the  plaintiff  proceed  after  notice 


°  Poph.  102.  8  Co.  162.  a.  2  Rol.  Rep.         -  1  Rol.  Abr.  208. 
471.  3  Maule  &  Sel.  591.  *  Id.  209.  2  Str.  837. 

p  Poph.  102.  Harcb.  505.  1  Marsh.  180.         >  Hardr.505. 
382.  5  Taunt.  820.  *  1  Rol.  Abr.  209,  10.  but  see  Willes, 

i  2  Rol.  Rep.  471.  Hardr.  505.  126.  n.  Jnte,  769. 

'  1  Salk.  49.  »  1  Wils.  337.  Say.  Rep.  59.  S.  C. 

•  2  Str.  837.  But  see  3  Brod.  &  Bing.         »>  1  Maule  &  Sel.  232. 
66.  6  Moore,  135.   9    Price,   432.  S.   C.         c  3  Mod.  113. 

where  the  amendment  was  first  made  in         J  3  Lev.  361.  2  Ld.  Raym.  897.  Lloyd 

the  Exchequer  Chamber,  and  afterwards  v.  Sku/t,  T.  23  Geo.  111.  K.  B. 
in  the  King's  Bench.  e  1  Ld.  Raym.  95. 

'  Cro.  Jac.  429.  628.  2  Rol.  Rep.  471. 


+  But  see  an  examination  of  this  subject  by  Best,  C.  J.  in  Richardson  v.  Mellish, 
3  Bingh.  334. 
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thereof/  he  shall  not  be  allowed  his  costs.  And  when  amendments 
are  made  upon  a  writ  of  error,  after  verdict,  &c.  by  virtue  of  the 
statutes  of  jeofails,  no  costs  are  given;  for  the  construction  of  those 
statutes  has  been,  to  give  judgment  for  the  party  upon  the  writ  of 
error,  as  if  the  amendments  had  been  made.s 


'  1  Salk.  49.  in  marg.  Lloyd  v.  Skutt,        e  Cas.  temp.  Hardw.314. 
T.  23  Geo.  HI.  K.  B. 
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CHAP.  XXXI. 


Of  MAKING  UP,  and  ENTERING  the  ISSUE:  and  of  the 
ROLLS  of  the  COURTS;  with  the  MANNER  of  BRING- 
ING in,  and  DOCKETING  them. 


An  issue  is  denned  to  be  a  single,  certain,  and  material  point, 
issuing  out  of  the  allegations  or  pleadings  of  the  plaintiff  and  defend- 
ant;8 but  it  more  commonly  signifies  the  entry  of  the  allegations  or 
pleadings  themselves:  And  it  is  either  in  law,  upon  a  demurrer;  or 
in  fact,  which  is  triable  by  the  court,  upon  nul  tiel  record,  or  by  a 
jury,  upon  pleadings  concluding  to  the  country. 

An  issue  in  fact  triable  by  a  jury,  is  either  such  as  arises  in  the 
course  of  an  adverse  suit,  or  is  directed  by  some  court  of  law  or 
equity,  or  framed  under  the  authority  of  an  act  of  parliament,  for  the 
trial  of  a  disputed  question;  which  latter  is  called  a  feigned  issue.b 
Two  or  more  issues  are  sometimes  joined  in  the  same  cause;  as 
where  the  defendant  demurs  and  pleads  to  different  counts  of  a  decla- 
ration, or  the  plaintiff  demurs  and  replies  to  different  pleas,  or  where, 
in  an  action  against  two  or  more  defendants,  they  appear  by  different 
attornies,  and  sever  in  pleading.0  In  these  cases,  there  is  only  one 
trial  of  the  issues  in  fact;  and  the  jury  who  try  them  assess  the 
damages  for  the  whole  cause  of  action,  or  against  all  the  defendants, 
absolutely,  if  the  other  issues  have  already  been  determined  in 
favour  of  the  plaintiff,  or  otherwise  conditionally,  provided  judg- 
ment shall  be  afterwards  given  for  him. 

The  issue,  as  dependent  on  the  pleadings,  is  general  or  special. 
In  the  King's  Bench,  in  every  action  wherein  the  defendant  pleads 
the  general  issue,  or  demurs  generally  to  the  declaration;  on  a  plea 
of  plene  administravit  by  an  executor  or  administrator;  in  debt, 
when  the  defendant  pleads  a  special  non  est  factum,  comperuit  ad 
diem  to  a  bail  bond,  or  nul  tiel  record  to  an  action  on  a  judgment 
or  recognizance  ;  in  covenant,  when  his  plea  concludes  to  the 
country ;  and  in  trespass,  when  he  pleads  son  assault  demesne, 
liberum  tenementum,  or  not  guilty  to  a  new  assignment;  the  issue 

»  Co.  Lit.  126.  a.  c  See  further,  as  to  issues,  Chitty  on 

*  Append.  Chap.  XXXI.  §  51.  Pleading-,  1  V.  p.  629,  &c. 
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[*774]  is  made  up,  on  four-penny  stamped  papcr,d  by  the  attornics: 
who  likewise  make  up  all  issues  and  demurrers  upon  writs  of  error, 
scire  facias,  and  audita  querela,  and  repleaders,  or  other  matters 
formerly  entered  of  records  In  all  other  cases,  both  by  bill  and 
original,  in  the  King's  Bench,  the  issue,  or,  as  it  is  commonly 
termed,  the  paper  book,  or,  upon  an  issue  in  law,  the  demurrer 
book,  is  made  up  by  the  clerk  of  the  papers;1"  who  charges  the  plain- 
tiff's attorney  eight  pence  per  folio  for  the  whole  book,  and  four 
pence  per  folio  for  all  the  pleadings  subsequent  to  the  declaration, 
(which  the  plaintiff's  attorney  furnishes  him  with  a  copy  of,)  besides 
stamps.  In  the  Common  Pleas,  the  issue  is  in  all  cases  made  up,  on 
four-penny  stamped  paper,'1  by  the  plaintiff's  attorney,  or,  in  coun- 
try causes,  by  his  agent. 

Formerly,  when  the  plaintiff  in  his  replication  concluded  to  the 
country,  or  demurred,' the  issue,  in  the  King's  Bench,  could  not 
have  been  made  up,  till  a  four-day  rule  had  been  given  and  expired, 
to  rejoin,  or  join  in  demurrer;  but  the  practice  in  this  respect  is  now 
altered,  it  being  a  rule  in  that  court,  that  "  in  all  special  pleadings, 
when  the  plaintiff  takes  issue  upon  the  defendant's  pleading,  or  tra- 
verses the  same,  or  demurs,  so  as  the  defendant  is  not  let  in  to  allege 
any  new  matter,  the  plaintiff  may  make  up  the  paper-book,  without 
giving  a  ruleto  rejoin :"s  but  otherwise  a  rule  must  be  given  for  that 
purpose,  unless  the  defendant  be  bound,  by  a  judge's  order,  to  rejoin 
gratis.  If  the  plaintiff  will  not  make  up  the  paper-book,  it  may  be 
made  up  by  the  defendant:  and  a  rule  may  it  seems  be  given  there- 
on by  the  master,  for  the  plaintiff  to  enter  the  issue  on  record;  or 
in  default  thereof,  that  it  may  be  entered  by  the  defendant:11  But 
the  more  usual  way  is,  for  the  defendant  to  rule  the  plaintiff  to  enter 
the  issue;  and,  on  his  neglecting  to  do  so,  to  sign  a  judgment  of  non 
]iros.  In  the  Common  Pleas,  when  the  defendant's  plea  concludes 
to  the  country,  the  plaintiff  may  add  the  similiter  forthwith,  and 
make  up  and  deliver  the  issue,  with  notice  of  trial;  but  when  the 
plaintiff's  replication  concludes  to  the  country,  he  cannot  regularly 
make  up  the  issue,  without  previously  giving  a  four  day  rule  to  rejoin, 
unless  the  defendant  be  under  terms  of  rejoining  gratis.  It  is  not 
unusual,  however,  for  the  plaintiff's  attorney,  in  such  case,  to  make 
up  the  issue  forthwith,  and  deliver  it  with  notice  of  trial:  And  where 
he  had  added  a  similiter  to  the  replication,  and  delivered  the  issue, 
[*775]  with  notice  of  trial,  to  the  defendant's  attorney,  who  accept- 
ed it,  but  did  not  pay  the  issue  money,  in  consequence  of  which  the 
plaintiff's  attorney  signed  judgment,  without  giving  a  rule  to  rejoin, 
the  court  held  the  judgment  to  be  regular,  after  consulting  the  pro- 
thonotary,  who  said  that  the  practice  was  not  to  give  a  rule  to  rejoin, 
where  the  defendant  had  accepted  the  issue,  with  a  similiter  added 
by  the  plaintiff,  and  not  struck  it  out.'  In  this  case,  therefore,  if  the 


<>  55  Geo.  III.  c.  184.  Sched.  Part  II.  §  ''  R.  E.  11  W.  III.  (a).  K.  B. 

HI.  i  1  H.  Blac.  254.     But  note,  this  was 

•  R.  T.  12  W.  III.  a.  K.  B.  before  the  rule,   by  which   judgment  is 

'  Say.  Rep.  97.  but  see  2  Str.  12G6.  not  allowed  to  be  signed  for  non-payment 

e  R.  T.  1  Geo.  II.  a.  K.  B.   And  for  the  of  the  issue  money, 
practice  on  the  crown  side,  see  6  East, 
586. 
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defendant's  attorney  be  not  under  terms  of  rejoining  gratis,  and  do 
not  mean  to  accept  the  issue,  he  should  immediately  strike  out  the 
similiter,  and  return  the  issue,  with  a  notice  indorsed  thereon,  that 
he  has  struck  it  out,  and  will  file  a  demurrer  in  the  office,  or  that  he 
will  accept  it  as  a  replication  only,  and  insist  on  a  four  day  rule  to 
rejoin. k 

The  issue  contains  an  entry  or  transcript  of  the  declaration,  and 
other  subsequent  pleadings;1  and,  in  actions  by  bill  in  the  King's 
Bench,  should  be  made  up  of  the  term  in  which  it  is  joined."1  And 
it  is  prefaced,  in  that  court,  with  a  'memorandum,  stating  the  exhi- 
biting of  the  bill,  and  that  there  are  pledges  for  the  prosecution  of 
it.n  The  reason  for  a  memorandum  is,  that  proceedings  by  bill 
were  formerly  considered  as  the  bye  business  of  the  court:0  And  it 
varies  in  four  cases;  first,  when  the  issue  is  of  the  same  term  in  which 
the  cause  of  action  accrued;  secondly,  when  it  is  of  a  term  subse- 
quent to  the  cause  of  action,  but  of  the  same  term  with  the  declara- 
tion; thirdly,  when  it  is  of  a  term  subsequent  to  the  declaration,  and 
within  four  terms  after;  fourthly,  when  it  is  more  than  four  terms 
after  the  declaration.  In  the  first  case,  the  memorandum  is  special, 
stating  the  bill  to  have  been  exhibited  on  a  particular  day  in  term, 
after  the  cause  of  action  accrued:  In  the  second  case,  it  states  the 
bill  to  have  been  exhibited  on  the  first  day  of  the  term  in  which  the 
declaration  was  delivered:  In  the  third  and  fourth  cases,  it  pursues 
the  fact,  but  with  this  difference,  that  in  the  third  case,  the  term  of 
exhibiting  the  bill  is  referred  to  as  last  past,  and  in  the  fourth,  as  in 
a  certain  year  of  the  king's  reign. p  But  where  the  issue  in  the 
Common  Pleas,  on  a  proceeding  by  bill  of  Easter  term,  was  made 
up  and  delivered  of  Trinity  term,  and  the  whole  proceedings 
appeared  thereby  to  be  of  that  term,  without  any  continuance  from 
Easter  to  Trinity,  or  any  alias  pr 'out  pat let,  which  was  conceived 
to  be  irregular,  the  court  overruled  the  objection,  and  thought  the 
continuance,  or  alias  proxtt  *patet,  was  not  necessary  in  [*776] 
the  issue  paper,  but  might  be  entered  at  any  time  upon  the  roll.i 

When  the  proceedings  are  entered,  in  the  King's  Bench,  with  a 
general  memorandum,  which  relates  to  the  first  day  of  term,  and 
the  cause  of  action  appears  in  evidence  to  have  arisen  after  the  first 
day  of  term,  the  plaintiff  may  produce  the  writ,  in  order  to  shew 
that  it  was  really  sued  out  subsequent  to  the  cause  of  action,1'  or  his 
attorney  may,  it  seems,  produce  the  draft  of  the  bill,  and  prove  that 
it  was  in  fact  filed  on  a  subsequent  day.3  And  where,  in  a  similar 
case,  the  fact  complained  of  was  admitted  by  the  defendant's  plea  of 
son  assault  demesne,  the  court  held  it  to  be  well  enough;  for  the 
plaintiff  need  noi  give  any  evidence  on  this  plea,  unless  to  aggravate 
damages:  and  the  court  will  not  nonsuit  him;  because  it  is  amendable 


"  Append.  Chap.  XXXI.  §  35.  <•  1  Blac.  Rep.  312.  3  Bur.  1241.  S.  C. 

1  Append.  Chap.  XXXI.  §  1,  &.c.  Pugh  v.  Martin,  H.  24  Geo.  III.  K.  B.  1 

™  3  East,  204.  Bos.  8c  I'ul.  263.  Forrest,  110.  5  Esp.  Kep. 

■>  Append.  Chap.  XXXI.  §  1,  &c.  163.  2  Saund.  1.  (1).  2  Chit.  Rep.  271.  5 

o  Gilb.  C.  P.  47.  Barn.  &  Aid.  847.  1  Dowl.  &.  Ryl.  488.  S. 

P  1  Saund.  40.  (1).  2  Saund.  1.  (1).  C. 

i  2  Wils.  203.  and  see  Append.  Chap.         ■  3  Stark.  Ni.  Pri.  138. 
XXXI.  §  47. 
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by  a  new  bill.*  In  like  manner,  when  the  defendant  pleads  plenc 
ad/uini\frarit,"  or  a  tender,*  he  has  a  right  to  set  up  the  fact  against 
the  fictitious  relation,  in  order  to  support  his  plea. 

After  verdict,  a  general  memorandum,  by  which  the  cause  of 
action  appears  to  have  arisen  after  the  action  brought,  has  been 
allowed  to  be  rectified,  by  an  examination  of  the  real  time  of  filing 
the  bill, y  or  of  the  bail,L  to  which  the  bill  relates;  but  the  better  and 
more  usual  way  is  to  file  a  new  bill,  and  amend  by  it:a  and  this  may 
be  done,  even  in  a  qui  tarn  action. b  In  a  modern  case,0  the  court 
gave  the  plaintiff  leave  to  amend  the  bill  filed,  by  inserting  a  special 
memorandum  of  the  day  of  filing  the  same,  and  to  carry  in  a  new 
roll  agreeable  to  the  amended  bill,  and  to  make  the  transcript  con- 
formable to  the  new  roll,  even  after  a  writ  of  error  brought,  on 
payment  of  costs:  But  such  an  amendment  cannot,  we  have  seen,d 
be  made,  after  the  proceedings  are  entered  on  record,  without  leave 
of  the  court.  And,  after  obtaining  the  paper  book  from  the  clerk  of 
the  papers,  with  a  memorandum  of  the  term  generally,  correspond- 
ing with  the  declaration,  neither  party  has  a  right  to  amend  it,  by 
making  a  special  memorandum  of  the  day  of  the  delivery  of  the 
declaration,  without  an  order  for  leave  to  amend. e 

[*777]  If  the  pleabeofaterm  subsequent  to  the  declaration,  the  issue 
by  bill,  in  the  King's  Bench,  contains  the  entry  of  an  imparlance;*" 
which,  we  have  seen,  is  general  or  special.  When  a  special  impar- 
lance is  necessary,  to  enable  the  defendant  to  plead  any  particular 
plea,  it  must  be  entered  in  the  issue;  but  otherwise  the  entry  of  a 
general  imparlance  is  sufficient:  And  it  is  not  necessary  to  enter 
more  than  one  imparlance,  though  several  terms  have  intervened 
between  the  declaration  and  the  plea.f  When  the  replication  is  of 
a  term  subsequent  to  the  plea,  it  is  usual  for  the  clerk  of  the  papers 
to  insert  continuances  in  the  paper-book;  but  this  does  not  seem  to 
be  necessary. s 

There  is  no  imparlance  roll  in  the  King's  Bench:  But  in  the 
Common  Pleas,  when  an  original  is  actually  issued  in  the  first 
instance,  (which  however  is  seldom  the  case,)  or  the  proceedings  are 
by  bill  filed  against  an  attorney,  or  member  of  the  house  of  commons, 
if  the  defendant  be  entitled  to  an  imparlance,  it  is  entered  on  a  roll, 
called  the  imparlance  roll,  which  is  made  up  of  the  term  the  original 
writ  is  returnable,  or  bill  filed;  and  contains  an  entry  of  the  decla- 
ration or  bill,  and  of  the  defendant's  appearance  thereto,  with  the 
prayer  and  grant  of  an  imparlance. h 

After  the  declaration,  or  imparlance,  if  there  be  one,  the  plead- 


t  2  Str.  1271.  1  Wils.  171.  S.  C.  c  7  Durnf.  &  East,  474.  1  East,  135.  S. 

u  1  Sid.  4.32.  C.  cited. 

*  Cowp.  456.  but  see  4  Esp.  Rep.  72.  <*  Ante,  *86. 

y  1  Sid.  373.  2  Keb.  368.  S.  C.  1  Vent.  «  1  Chit.  Rep.  336.  and  see  1  Maule  & 

135.  2  Lev.  13.  2  Kcb.  790.  S.  C.  and  see  Set.  232.  1  Chit.  Rep.  45.  2  Barn.  &  Aid. 

Carth.  114.  1  Show.  147.  S.  C.  472.  1  Chit.  Ucp.  277.  S.  C  Ante,  771. 

*  1  Sid.  432.  2  Lev.  176.  T.  Jon.  87.  3  «  Append.  Chap.  XXXI.  §  2: 
Keb.  693.  S.  C.  but  see  Carth.  113.  e  1  Co.  75. 

»  1  Str.  583.  2  Str.  1151.  1162. 1  Wils.  hSee  further,  as  to  the  imparlance  roll, 

104.  but  see  6  Durnf.  &  East,  129.  Bac.  Abr.  tit.  Amendment,  D.  2  Gilb.  C. 

*  Lbyd\.  Skutt,T.  23  Geo.  111.  K.  B.  P.  42,  3,  4.  Boote's  Suit  at  Law,  last  edi- 

tion, p.  72.  91,  &C.  1  Wils.  183. 
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ings  are  next  copied,  in  their  proper  order,  beginning  each  with  a 
new  line;  and  under  them,  the -clerk  of  the  papers  is  directed  to 
write  the  names  of  the  counsel  by  whom  they  are  signed,  as  well  on 
the  part  of  the  plaintiff,  as  of  the  defendant.1  Formerly,  if  there  had 
been  a  plea  in  abatement,  upon  which  a  respondeat  ouster  was 
awarded,  and  afterwards  the  defendant  had  pleaded  in  chief,  it  was 
necessary  to  enter  the  plea  in  abatement,  and  judgment  of  respondeat 
ouster,  in  making  up  the  issue,  as  well  as  the  plea  in  chief;k  and 
where  they  were  entered  in  the  plea  roll,  but  omitted  in  the  record 
of  nisi  prius,  the  court  on  that  ground  arrested  the  judgment,  the 
record  of  nisi  prius  not  appearing  to  be  in  the  same  cause.1  After- 
wards a  rule  was  made  in  the  King's  Bench,  that  for  the  future,  a 
copy  of  the  plea  in  chief  only  should  be  delivered  and  paid  for;m 
and  agreeably  thereto,  where  the  plea  in  abatement  and  judgment  of 
respondeat  ouster  were  omitted  in  the  plea  roll,  the  court  held  the 
omission  to  be  immaterial;  particularly,  as  the  defendant  had  [*778] 
accepted  and  paid  for  the  issue." 

An  issue  in  fact  by  bill  in  the  King's  Bench,  when  triable  by  the 
country,  concludes  with  the  award  of  the  venire  facias,  or  process 
to  bring  in  the  jury,  as  follows:  Therefore  let  a  jury  "  thereupon 
come,  before  our  lord  the  king,  at  Westminster,  on  (the  return  of 
the  writ,  being  a  day  certain),  by  whom,  fyc.  and  who  neither,  6/c. 
to  recognize,  fyc.  because  as  well,  #c.;°  the  same  day  is  given  to 
the  parties  aforesaid  at  the  same  place."?  If  there  are  several 
issues  in  fact,  triable  by  the  country,  the  conclusion  is  as  follows: 
"  Therefore  as  well  to  try  this  issue,  as  the  said  other  issue,  or 
issues,  above  joined  between  the  parties  aforesaid,  let  a  jury  there- 
upon come,  Sf'C."^  Or  if  there  are  several  defendants,  who  plead 
separately,  the  award  of  the  venire  facias  states  between  whom  the 
different  issues  are  joined,  thus:  "  Therefore  as  well  to  try  this 
issue,  as  the  said  other  issue,  or  issues,  above  joined  between  the 
said  J2.  B.  and  C.  D.  8?c.  let  a  jury  thereupon  come,  8?c.  "■' 

In  an  action  of  debt  on  bond,  conditioned  for  the  performance  of 
covenants,  when  breaches  are  assigned  in  the  declaration  or  repli- 
cation, or  suggested  after  an  issue  of  non  est  factum,  &c.  on  the 
statute  8  &  9  W.  III.  c.  11.  §  8.  the  venire  should  be  awarded 
specially,  to  try  the  issue;  and  in  case  it  be  found  for  the  plaintiff, 
to  inquire  of  the  truth  of  the  breaches,  and  assess  the  damages  sus- 
tained thereby.3  So  where  the  defendant  in  trespass  pleads  to  part 
of  the  declaration,  and  lets  judgment  go  by  default  as  to  the  residue, 
or  pleads  to  the  declaration,  and  lets  judgment  go  by  default  as  to  a 
new  assignment,  there  is  a  special  award  of  the  venire,  as  well  to  try 
the  issue,  as  to  assess  the  damages  on  occasion  of  the  residue  of  the 
trespasses,  or  of  the  trespasses  newly  assigned.1  And  so,  if  there 
are  several  defendants,  some  of  whom  plead,  and  others  let  judgment 

'  R  E.  18  Car.  II.  K.  B.  ras,  see  the  writ  of  venire  facias,  post, 

"  7  Mod.  51.  1  Salk.  5.  Chap.  XXXV. 

'  1  Ld.  Raym.  329.  Carth.  447.  5  Mod.         p  Append.  Chap.  XXXI.  §  1. 

399.  12  Mod.  189.  S.  C.  *  Id.  §  7. 

»  7  Mod.  51. 1  Salk.  5.  r  Id.  §  8. 

»  3  Bur.  1682.  •  Id.  §  9. 

0  For  the  explanation  of  these  et  eete,  '  Id.  §  10. 
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go  by  default,  the  venire  is  awarded  as  well  to  try  the  issues,  as  to 
assess  the  damages  against  the  latter  defendants."  In  these  cases, 
as  it  is  a  rule  that  the  jury  who  try  the  issues  shall  assess  the  whole 
of  the  damages,"  there  is  an  entry  of  an  unica  taxatio,  as  follows: 
"  And  because  it  is  convenient  and  necessary  that  there  be  but 
[*779]  one  taxation  of  damages  in  this  suit,  therefore  let  such 
taxation  and  the  giving  of  judgment  in  this  behalf  be  stayed, 
until  the  trial  and  determination  of  the  said  issue,  or  issues, 
above  joined  between  the  parties  aforesaid;  or  (where  one  defend- 
ant lets  judgment  go  by  default,)  between  the  said  A.  B.  and  the 
said  E.  FS3  (the  other  defendants) 

If  there  be  several  issues,  in  fact  and  in  law,2  or  several  issues  in 
fact,  one  triable  by  the  country,  and  another  by  the  court  on  nul 
tiel  record?  the  award  of  the  venire  is,  as  well  to  try  the  former, 
as  to  assess  the  damages  upon  the  latter;  absolutely,  if  the  issues  in 
law,  or  of  fact  triable  by  the  court,  have  been  already  determined  in 
favour  of  the  plaintiff,  or  otherwise  conditionally,  in  case  judgment 
shall  be  thereupon  given  for  him.b  In  these  cases,  if  the  issues  in 
law  or  of  fact  triable  by  the  court  are  first  determined,  and  the  plain- 
tiff is  in  consequence  entitled  to  damages  upon  part  of  the  declaration, 
or  against  one  of  several  defendants,  there  is  an  entry  of  an  unica 
taxatio,  to  postpone  the  assessment  of  such  damages,  until  the  trial 
of  the  issues  in  fact:  But  if  the  issues  in  fact  are  first  tried,  an  unica 
taxatio  is  unnecessary;  for  in  such  case,  the  jury  who  try  these 
issues,  will  of  course  assess  the  damages.0 

In  actions  by  original  in  the  King's  Bench,  the  clerk  of  the 
papers  makes  up  the  issue  or  paper  book,  of  the  same  term  with  the 
declaration ;d  or  it  may  be  entitled  of  the  term  issue  is  joined,  as  in 
actions  by  billf  and  it  begins  with  a  copy  of  the  declaration,  without 
a  memorandum:*  And  it  is  not  necessary  to  enter  imparlances,  if 
the  pleadings  are  of  a  subsequent  term.s  This  however  is  sometimes 
done;  and  imparlances  are  commonly  entered  by  the  clerk  of  the 
papers,  between  the  plea  and  replication,1'  where  they  are  of  different 
terms,  in  making  up  the  issue  by  original,  as  well  as  by  bill.  The 
award  of  the  venire  facias  by  original  is  as  follows:  "  Therefore  it 
is  commanded  to  the  sheriff,  that  he  cause  to  come  before  our  lord 
the  king,  on  (a  general  return  day),  wheresoever  he  shall  then  be 
in  England,  twelve,  fyc.  by  whom,  $?c.  and  who  neither,  fyc.  to 
recognize,  8,'C.  because  as  well,  fyc. "'  But  where  the  sheriff  is  a 
party,  or  interested  in  the  cause,  the  venire  is  awarded  to  the 
coroner ;k  or  if  there  be  two  sheriffs,  and  one  of  them  is  inte- 
[*780]  rested,  to  the  other;1  and  if  the  coroner,  as  well  as  the  sheriff, 


0  7tf.§ll,12.andsee2Bos.  &  Pul.  163.  «  Id.  (a).  363. 

*  11  Co.  5,  &c.  f  Append.  Chap.  XXXI.  §  3. 
y  Append.  Chap.  XXXI.  §  11.  e  Id.  ibid. 

1  Id.  §  15.  »>  Id.  §  4. 
»  Id.  %  13,  14.  i  Id.  §  3. 

b  1  Saund.  109.  (1).  2  Saund.  300.  (3).  ■<    2  I.il.  P.   R.   124.   Append.  Chap. 

Id.  a.  (4).  XXXI.  §  26,  27. 

«  2  Saund.  300.  a.  (4).  i  5  Maule  &.  Sel.  144.   Append.  Chap. 

*  Imp.  K.  B.  9  Ed.  621.  XXXI.  §  24,  5. 
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be  interested,  the  venire  is  awarded  to  two  persons,  appointed  by  the 
master  or  prothonotaries,  called  elisors. m  When  the  venue  is  laid 
in  a  county  palatine,  instead  of  the  common  award  of  a  venire  facias, 
there  is  a  special  award  of  a  mittimus  to  the  justices  there,  com- 
manding them  to  issue  the  jury  process,  and  when  the  cause  is  tried, 
to  send  the  record  back  again  to  the  court  above."  At  what  time 
the  practice  originated,  of  sending  records  by  mittimus  into  counties 
palatine,  is  not  quite  clear;  but  so  late  as  the  11  W.  III.  the  court 
expressly  said,  they  could  not  order  a  trial  in  the  county  palatine  of 
Lancaster,  and  therefore  they  sent  the  record  to  be  tried  in  York- 
shire, as  being  the  next  county.0  In  the  Common  Pleas,  the  issue 
is  entitled  of  the  term  in  which  it  is  joined;0  and  made  up  in  the 
same  manner  as  in  the  King's  Bench  by  original.  In  the  Exchequer, 
the  issue  begins  with  the  placita,  or  stile  of  the  court,  of  the  term 
it  is  joined:  And  when  the  issue  is  of  the  same  term  with  the  decla- 
ration, it  merely  contains  a  transcript  of  the  pleadings,  after  the 
placita,  beginning  each  with  a  new  line,  without  an)7  memorandum 
or  imparlance:  but  when  the  issue  is  of  a  subsequent  term,  a  memo- 
randum is  prefixed  to  the  declaration,  and  the  entry  of  an  impar- 
lance to  the  plea/' 

When  a  fair  and  impartial,  or  at  least  a  satisfactory  trial  cannot 
be  had  in  the  county  where  the  action  is  laid,-  the  court  must  be 
moved,  on  an  affidavit  of  the  circumstances,  for  leave  to  enter  a  sug- 
gestion on  the  roll,  with  a  nient  dedire,  in  order  to  have  the  trial 
in  the  next  adjoining  county:1'  And  as  the  suggestion  in  such  case 
is  not  traversable,  the  court  will  see  that  it  is  necessary,  before  they 
give  leave  to  enter  it.s  The  cause  in  that  case  must  be  tried  in  the 
next  adjoining  county,  even  though  it  be  a  county  palatine.1  And 
by  the  statute  38  Geo.  III.  c.  22.  §  1.  it  is  enacted,  that  "  in  every 
action,  whether  the  same  be  transitory  or  local,  which  shall  be 
^prosecuted  or  depending  in  any  of  his  majesty's  courts  of  [*7S1] 
record  at  Westminster,  and  in  every  indictment  removed  into  his 
majesty's  court  of  King's  Bench  by  writ  of  certiorari,  and  in  every 
information  filed  by  his  majesty's  attorney  or  solicitor  general,  or 
by  the  leave  of  the  court  of  King's  Bench,  and  in  all  cases  where 
any  person  or  persons  shall  plead  to  or  traverse  any  of  the  facts  con- 
tained in  the  return  to  any  writ  of  mandamus,  if  the  venue  in  such 
action,  indictment  or  information,  be  laid  in  the  county  of  any  city 
or  town  corporate  in  England,  or  if  such  writ  of  mandamus  be 
directed  to  any  person  or  persons,  body  politic  or  corporate,  the 
court  in  which  such  action,  indictment,  information  or  other  pro- 


m  3  East,  141.  Barnes,  465.  Append,  from  which  it  appears,  that  this  mode  of 

Chap.  XXXI.  §  28.  trial  is  much  more  ancient  than  the  reign 

n  Append.  Chap.  XXXT.  §  16,  &c.  of  William  the  third. 

0  12  Mod.  313.  and  see  Say.  Hep.  47.  1         r  Imp.  C.  P.  358.  Append.  Chap.  XXXI. 

Durnf.  &  East,  368.  It  is  justly  supposed  §  5. 

br  Mr.  Manning,  in   his  practice  of  the         i  Append.  Chap.  XXXI.  §  6. 
Exchequer,  p.  296.  (x).  that  the  practice         r  Id.  §  29. 

of  sending'  records,    by   mittimus,   into         *  3  Bur.  1333.    By  Ld.  Mansjield  and 

counties  palatine,    was  adopted    in  the  the  Court,  E.  23  Geo.  III.  K.  B.  Jtkinson 

King's  Bench,  from  the  ancient  practice  '  qui  tarn  v.  Harvey,  T.  28  Geo.  HI.  K.  B. 
of  the  Exchequer:  and  he  refers  to  Bro.         '  7  Durnf.  &.  East,  735.  1  Durnf.   and 

Abr.  tit.  Trialhs,  pl.39.  58.  130.  133. 146.  East,  363.  contra. 
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ceeding  shall  be  depending,  may,  at  the  prayer  and  instance  of  any 
prosecutor  or  plaintiff,  or  of  any  defendant,  direct  the  issues  joined 
in  such  action,  indictment,  information  or  other  proceeding,  to  be 
tried  by  a  jury  of  the  county  next  adjoining  to  the  county  of  such 
city  or  town  corporate,  and  award  proper  writs  of  venire  and  dis- 
tringas accordingly,  if  the  court  shall  think  proper.""  The  cities 
of  London  and  Westminster,  Bristol  and  Chester,  and  the  borough 
of  Southwark,  are  excepted  out  of  this  statute. x  When  the  venue 
is  laid  in  a  county  different  from  that  wherein  the  cause  of  action 
arose,  the  practice  is  first  to  change  the  venue  into  the  latter  county, 
on  the  usual  affidavit,  and  then  to  move  for  a  writ  of  venire  facias, 
to  have  the  cause  tried  by  the  jury  of  the  adjoining  count)'. *  But 
though  a  penal  action  be  removed  out  of  the  proper  county  into 
another  for  trial,  yet  the  cause  of  action  must  still  be  proved  to  have 
happened  within  the  proper  county,  where  the  venue  is  laid.2  On 
an  indictment  for  a  misdemeanour,  the  court  of  King's  Bench  will 
permit  a  suggestion  to  be  entered  on  record,  for  the  purpose  of  car- 
rying the  trial  into  an  adjoining  county,  when  there  appears  to  be  a 
reasonable  ground  on  the  affidavits,  for  believing  that  a  fair  and 
impartial  trial  cannot  be  had  in  the  county  where  the  venue  is  laid; 
and  the  suggestion  need  not  state  the  facts  from  whence  such  infer- 
ence is  to  be  drawn.3  But  a  certiorari  was  refused,  to  remove  an 
indictment  for  murder  from  Yorkshire,  in  order  to  have  a  trial  at 
bar,  or  in  another  county,  on  the  ground  that  the  prisoners,  who  had 
pleaded  to  the  indictment,  could  not  have  a  fair  and  impartial  trial 
in  the  former  county. b 

When  the  action  is  laid  in  a  place  where  the  king's  writ  of  venire 
does  not  run,  as  in  Wales,"  or  Benuick  upon  Tweed,d  &c.  it  is 
[*782]  awarded  to  the  sheriff  of  the  next  English  county,  upon  a 
suggestion  that  the  issue  ought  to  be  tried  there.  In  Sir  Peter 
Delme's  casee  it  was  settled,  and  has  ever  since  been  the  practice  of 
the  court,  that  if  either  party  would  suggest  any  special  matter,  about 
awarding  the  venire  out  of  the  common  course,  he  should  give  a 
copy  of  it  to  the  adverse  party,  and  allow  him  a  reasonable  time  to 
consider  it,  before  a  nicnt  dedire  is  entered/  And  when  there  are 
several  plaintiffs  or  defendants  in  a  personal  action,  and  one  of  them 
dies  before  issue  joined,  his  death  should  be  suggested,  in  making 
up  the  issue;  but  otherwise  it  need  not  be  suggested,  till  the  judg- 
ment roll  is  made  up.& 

An  issue  in  fact,  triable  by  the  record,  may  conclude  by  praying 


»  Append.  Chap.  XXXI.  §  30.     The  *  9  East,  296. 

12th   section  of  this  statute,    providing1  a3  Barn.  &  Aid.  444. 

that  no  indictment  shall  be  removed  into  b  3  J)owl.  &  Ryl.  301. 

the  next   adjoining  county,    except  the  c  Append.  Chap.  XXXI.  §  31. 

person  applying  fur  such  removal  shall  d  2  Bur.  855.    2  Rlac.    Hep.  1036.  and 

enter  into  a  recognizance  in  40/.  for  the  see  Append.  Chap.  XXXI.  §  32. 

extra  costs,  &c.  does  not  relate  to  indict-  e  10  Mod.  198. 

ments  sent  by  the  King's  Bench  to  be  f  1    Str.   235.    Append.   Chap.   XXXI. 

tried  in  the  next  adjoining  county,  after  §  19.  21,  &c.    And   for  the   nature   and 

a  removal  thither  by  certiorari.    4  East,  effect  of  a  nienl  dedire,  see  1  Str.  183. 

208.  s  1  Bur.  363.  Barnes,  469.  and  see  Ap- 

x  §  10.  pend.  Chap.  XXIII.  §  43.  Chap.  XXXIX. 

y  7  Taunt.  385  $11. 


ENTERING  THE  ISSUE.  782 

an  inspection  of  it,  if  the  record  be  of  the  same  court;hor,  whether 
it  be  of  the  same  or  a  different  court,  the  issue  may  conclude  by- 
giving  the  party  pleading  a  day  to  produce  it.1  And  on  an  issue  in 
law,  the  demurrer  book  concludes  as  follows:  "  But  because  the 
court  of  our  lord  the  king  now  here  is  not  yet  advised,  lohat 
judgment  to  give  of  and  upon  the  premises,  a  day  is  given  to  the 
parties  aforesaid,  before  our  said  lord  the  king  at  Westminster, 
(if  by  bill,  or,  if  by  o?'iginal,  wheresoever,  &c.)  on  (the  day 
appointed  for  argument,)  to  hear  judgment  thereon,  for  that  the 
court  of  our  said  lord  the  king  now  here  is  not  yet  advised 
thereof,  4-c."k 

In  the  King's  Bench,  the  general  issue  or  paper  book  being 
made  up,  is  delivered  to  the  defendant's  attorney  or  agent;  and  if 
there  are  several  defendants,  who  appear  by  different  attornies,  a 
copy  should  be  delivered  to  each  of  them.  In  the  margin  of  the 
paper  book,  a  conditional  rule  is  given  by  the  clerk  of  the  papers, 
signifying,  that  unless  the  defendant  receive  the  paper  book,  and 
return  it  by  a  particular  day,  to  be  enrolled,  a  writ  of  inquiry  will 
issue,  or  rule  for  judgment  be  entered.1  If  a  paper  book  be  made  up 
and  delivered  in  term  time,  or  within  four  days  exclusive  after  term, 
with  a  rule  given  thereon,  by  the  clerk  of  the  papers,  for  bringing 
the  same  to  be  enrolled,  and  the  defendant's  attorney  do  not,  within 
four  days  after  the  delivery  thereof,  bring  it  back  and  join  with  the 
plaintiff  in  the  special  issue  or  demurrer,  or  waive  his  special  plea, 
and  give  the  general  issue,  or  demurrer  to  any  special  issue  tendered, 
*judgment  may  be  ehtered  and  signed,  as  if  no  plea  had  been  [*783] 
pleaded.  And  the  clerk  of  the  papers  has  no  discretion  to  give  a  rule 
to  return  the  paper  book  in  less  than  four  days,  even  though  the 
defendant  be  under  terms  to  take  short  notice  of  trial. m  But  when 
a  plea  is  not  put  in  in  time,  so  that  a  paper  book  may  be  made  up  and 
delivered  in  term,  or  within  four  days  after,  yet  if  it  be  made  up 
and  delivered  within  eight  days  after  the  term,  the  defendant's 
attorney  is  obliged  to  receive  it,  and  return  it  again  in  four  days 
after  the  delivery,  or  judgment  may  be  signed.11 

If  a  plea  be  pleaded  in  term,  or  in  time  after  the  term,  and  the 
paper  book  be  not  made  up  and  delivered  within  eight  days  exclu- 
sive after  term,  if  it  be  an  issue  to  be  tried  in  London  or  Middlesex, 
or  a  demurrer,  the  other  party  is  not  bound  to  deliver  back  the 
book,  till  within  the  first  four  days  of  the  next  term;  but  if  it  be  an 
issue  to  be  tried  at  the  assizes,  the  defendant's  attorney  should 
deliver  back  the  book  within  four  days  exclusive0  after  the  delivery 
thereof,  and  join  in  the  special  issue,  or  give  the  general  issue,  and 
take  notice  of  trial;  or  else  the  plaintiff's  attorney  may  sign  judg- 
ment by  default,  as  if  the  defendant  had  not  pleaded. p  And  when  a 
paper  book  is  not  returned  within  the  four  days,  the  plaintiff's  attor- 

h  Append.  Chap.  XXXIII.  §  2.  4.  °  Imp.  K.  B.  352.  but  see  R.  T.  1  Geo. 

'  Id.  §  3.  5.  II.  (c/).  where  it  is  said,  that  if  the  paper 

k  Id.  Chap.  XXX.  §  3,  4.  .          book  be  of  an  issue  in  fact,  the  four  days 

1  Id.  Chap.  XXXI.  §  33.  .      for  keeping1  it  are  reckoned  exclusive,-  if 

m  Hale  v.  Smallwood,  E.  35  Geo.  in.     on  a  demurrer,  or  issue  in  law,  they  are 

K.  B.  inclusive. 

■  R.  T.  1  Geo.  II.  (a).  K.  B.  p  R.  T.  1  Geo.  II.  (a).  K.  B. 
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ney  may  afterwards  refuse  to  accept  it,  and  sign  judgment;''  but 
judgment  cannot  be  signed  after  the  paper  book  is  accepted,  though 
it  be  not  returned  in  due  time. 

Within  the  time  limited  for  that  purpose,  the  defendant's  attor- 
ney or  agent  either  returns  the  paper  book  or  not;  and  if  returned, 
he  either  returns  it  in  the  state  it  was  delivered  to  him,  or  if  he  has 
not  been  ruled  to  abide  by  his  plea,  he  may  waive  the  special  plead- 
ings, and  give  the  general  issue;1'  or,  if  the  similiter  to  the  replica- 
tion has  been  added  by  the  plaintiff,  he  may  strike  it  out  and  demur.9 
In  the  latter  case,  the  plaintiff  having  joined  in  demurrer,  a  demur- 
rer book  is  made  up  by  the  clerk  of  the  papers,  and  delivered  over 
to  the  defendant's  attorney;  who  must  return  it  in  twenty-four  hours, 
unless  the  demurrer  be  special,  and  the  defendant  has  not  been  ruled 
to  abide  by  his  plea,  in  which  case  he  may  still  waive  his  special 
plea  and  demurrer,  and  give  the  general  issue.  If  the  paper  book 
[*784]  be  returned  *with  the  general  issue,  the  plaintiff's  attorney 
makes  up  and  delivers  the  issue  afresh,  in  the  common  form.  In  the 
Common  Pleas,  there  being  no  paper  book,  the  issue,  when  made 
up,  is  delivered  to  the  defendant's  attorney,  or,  in  country  causes, 
to  his  agent  in  town.1 

On  the  delivery  of  the  issue,"  or  returning  the  paper  book  in  the 
King's  Bench, x  the  defendant  was  formerly  obliged  to  pay  for  copies 
of  the  pleadings,  except  in  actions  by  a  pauper/  or  against  an  attor- 
ney,2 or  prisoner;"  and  in  a  qui  tarn  action,  he  paid  double. b  This 
was  called  issue  money;  on  non-payment  of  which,  the  plaintiff 
might  have  signed  judgment. c  But,  by  a  late  rule  of  both  courts/ 
"  no  judgment  shall  be  signed  for  non-payment  of  issue  money;  but 
the  same  shall  remain  to  be  taxed,  as  part  of  the  costs  in  the  cause:" 
Which  rule  is  construed  to  extend,  in  the  King's  Bench,  not  only 
to  general  issues,  but  also  to  all  special  issues,  and  the  paper  and 
demurrer  books  made  up  thereon. e 

By  accepting  the  issue,  or  returning  the  paper  book,  the  defend- 
ant's attorney  admits  it  to  be  properly  made  up:f  And  therefore 
if  there  be  any  variance  therein  from  the  pleadings  delivered,  or 
other  irregularity  in  making  it  up,  the  defendant's  attorney  or  agent, 
instead  of  accepting  it,  should  take  out  a  judge's  summons,  and 
obtain  an  order,  for  setting  it  right;  as  he  cannot  otherwise  take 
advantage  of  the  irregularity,  on  a  motion  in  arrest  of  judgment,  or 
for  a  new  trial.5 


q  Doug.  197.  4  Durnf.  &  East,  195.  2  »  Cas.  Pr.  C.  P.  35.  2  Wils.  11. 

Chit.  Rep.  242.  but  see  Doug. 67. 1  Durnf.  b  But  see  3  Durnf.  &  Kast,  137. 

&  Kast,  16.  semb.  contra.  c  Cas.  Pr  C.  P.  35.  91.  Barnes,  239.  243. 

r  2  Salk.  515.  263.  275.  2  Blac.  Rep.  1098. 

"  For  the  form  of  the  notice  of  having  d  R.    H.  35  Geo.  III.  K.  B.  &  C.  P.  6 

struck  out  the  rejoinder,  &c.  see  Append.  Durnf.  &  East,  218.  2   H.   Blac.  oct.  ed. 

Chap.  XXXI.  §  34,  5.  551.  1  Bos.  &  Pul.  292.  (Jb). 

t  Cas.  Pr.  C.  P.  94.  109.  Barnes,  251.  *  6  Durnf.  &  East,  477.  R.  M.  36  Geo. 

»  R.  T.  12  W.  III.  7  Mod.  51.  Say.  Rep.  III.  K.  B.  and  see  1  Bos.  &  Pul.  292. 

77.  Wenhamv.  Tristram,  H.  21  Geo.  III.  '  2  Str.  1131.    1266.  Say.   Rep.  154.  3 

K.  B.  Bur.  1682.  and  see  Barnes,  475.  2  Wils. 

*  5  Durnf.  &  East,  400.  160. 

y  Id.  509.  s  2  Wils.  243.  and  sec  1  Chit.  Rep.  277, 

»  Say.  Rep.  77.  8.  («). 
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After  issue  joined,  the  plaintiff  should  enter  it  on  record,  and  pro- 
ceed to  argument,  if  an  issue  in  law,  or  to  trial,  if  an  issue  in  fact: 
And  if  he  neglect  to  do  so,  the  defendant,  in  the  King's  Bench,  may 
compel  him,  by  obtaining  a  rule  from  the  master,h  on  the  back  of 
the  issue,  if  delivered,  entering  it  with  the  clerk  of  the  rules,  and 
serving  a  copy  on  the  plaintiff's  attorney.  In  the  Common  Pleas, 
the  defendant's  attorney  should  get  a  side-bar  or  treasury  rule  from 
the  secondaries,  for  the  plaintiff's  attorney  to  enter  the  issue  on 
record,  within  four  days  after  notice  given,1  and  serve  him  with  a 
copy  thereof.  But  the  defendant  cannot  give  a  rule  to  reply,  and 
enter  the  *issue,  in  the  same  term:  And,  in  the  King's  [*7S5] 
Bench,  if  the  action  be  laid  in  London  or  Middlesex,  the  defendant 
ought  not  to  give  a  rule  for  the  plaintiff  to  enter  his  issue  the  same 
term  it  is  joined,  unless  notice  of  trial  has  been  given. k  In  the  Com- 
mon Pleas,  whether  the  action  be  laid  in  London  or  Middlesex,  or 
in  the  country,  the  defendant  can  in  no  case  give  a  rule  to  enter  the 
issue,  the  same  term  it  is  joined,  but  must  stay  till  the  next  term:1 
and,  in  a  country  cause,  the  plaintiff  is  no  ways  bound  to  enter  his 
issue  the  same  term.™  In  the  Exchequer,  it  is  said,  a  defendant  may 
give  a  rule  for  the  plaintiff  to  enter  his  issue,  the  same  term  in  which 
it  is  joined,  whether  notice  of  trial  has  been  given  or  not.n 

The  plaintiff  being  ruled  to  enter  the  issue  in  the  King's  Bench, 
must  enter  it,  if  in  London  or  Middlesex,  and  bring  the  record  into 
the  office,  within  four  days  after  notice  of  the  rule:  If  in  the  coun- 
try, before  the  continuance  day  of  that  term:  Otherwise,  a  non 
pros  may  be  signed,  and  the  defendant  shall  have  his  costs.0  And 
where  one  of  two  defendants  in  trespass,  after  having  pleaded,  sepa- 
rately signed  a  non  pros  for  not  entering  the  issue,  the  court  held 
the  judgment  to  be  regular,  p  But  a  judgment  of  non  pros  cannot  be 
regularly  signed  in  that  court,  unless  there  be  a  rule  to  enter  it  of 
the  same  term  in  which  judgment  is  signed ;i  nor  after  the  issue  is 
entered,  though  it  be  not  entered  within  the  time  allowed  by  the 
rule:1'  And  where  it  appeared  by  affidavit,  that  the  plaintiff's  attorney 
had  mislaid  the  papers,  the  court  ordered  the  defendant's  attorney  to 
give  him  a  copy  of  the  issue,  the  better  to  enable  him  to  enter  it.s 
In  the  Common  Pleas,  the  plaintiff's  attorney  must  in  all  cases  carry 
in  the  roll  and  docket  it,  within  four  days  after  service  of  the  rule  to 
enter  the  issue,  or  the  defendant's  attorney  may  sign  a  non  pros: 
and  the  four  days  are  reckoned  exclusively  of  the  day  of  serving  the 
rule;  therefore  if  it  be  served  on  Friday,  the  plaintiff  has  all  the 
Tuesday  following  to  enter  the  issue.1 


"  Append.  Chap.  XXXI.  §  36,  7.  B.  Append.  Chap.  XXXI.  §  39,  40. 

''  Id.  §  38.  p  Philpot  v.  Muller,  T.  23  Geo.  in.  K. 

*  R.  M.4  Ann.  (c).  K.  B.  B. 

1  Imp.  C.  P.  363.  q  1  Maule  &  Sel.  478. 

»  It.  M.  4  Ann.  (c).  K.  B.  R.  M.  1654.  r  1  Durnf.  &  East,  16.  but  see  4  Durnf. 

§  21.  C.  P.  &  East,  195.  semb.  contra. 

n  Man.  Ex.  Pr.  320.  ■  1  Str.  414. 

0  2  Lil.  P.  R.  87.  R.  M.  4  Ann.  (c).  K.  »  Barnes,  318. 
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It  may  not  be  improper  in  this  place,  to  take  a  general  view  of 
the  rolls  of  the  different  courts,  on  which  the  issue  and  other  mat- 
ters of  record  are  entered;  with  the  entries  thereon,  and  by  whom, 
[*7S6l  and  *in  what  manner  they  are  made;  and  the  time  and  mode 
of  bringing  in  and  docketing  them. 

In  the  King's  Bench,  the  rolls  of  the  court  are  divided  into  crown 
and  plea  rolls:  The  former  contain  entries  of  indictments  and  in- 
formations, with  the  proceedings  thereon;  the  latter,  the  proceedings 
on  the  plea  side  of  the  court.  There  are  also,  on  the  crown  side, 
rolls  of  estreats  of  fines  and  amerciaments,  &c.  The  plea  rolls  are 
delivered  out  in  blank  to  the  attornics,  by  a  stationer  appointed  for 
that  purpose  by  the  chief  justice;"  who  also  provides  a  skin  of  parch- 
ment, called  a  docket,  containing  the  numbers  for  the  rolls  of  each 
term,  which  is  kept  by  the  clerk  of  the  judgments  till  the  essoin 
day  of  the  following  term,  when  it  is  delivered  over  to  the  clerk  of 
the  treasury:  From  this  docket  the  numbers  are  delivered  to  the 
attornies,  by  whom  they  are  marked  in  common  figures  at  the  bot- 
tom of  each  roll. 

In  the  Common  Pleas,  the  rolls  are  plea  or  common:*  The  former 
relate  to  pleas  of  land,  and  contain  the  entries  of  proceedings  in  real 
actions,  including  common  recoveries;  the  latter  are  confined  to  the 
entries  in  personal  and  mixed  actions.  These  rolls  are  delivered 
out  in  blank,  in  files  of  twenty  each/  by  the  clerk  of  the  essoins, 
after  having  previously  numbered  them  with  numeral  letters,  in  the 
old  court  hand:  But  there  is  this  difference  between  the  mode  of 
numbering  the  rolls  in  the  King's  Bench  and  Common  Pleas;  that 
in  the  former  court,  there  is  only  one  number  for  each  entry,  though 
it  be  made  on  several  rolls;  but  in  the  latter  court,  each  roll  is  sepa- 
rately numbered.  The  plea  rolls,  in  the  Common  Pleas,  are  deli- 
vered by  the  clerk  of  the  essoins  to  the  clerk  of  the  recoveries,  the 
clerk  of  the  king's  silver,  and  the  prothonotaries;  the  common 
rolls,  to  the  filacers  and  prothonotaries.1-  And  formerly,  it  appears 
that  the  latter  were  delivered  by  the  prothonotaries  to  their  clerks 
[*787]  only;a  who  had  access  allowed  them  for  their  instruction  to 
the  records  of  the  court:b  but  there  is  now  no  distinction  in  this 
respect  between  clerks  and  attornies.  And  every  attorney  or  clerk 
who  receives  any  roll,  either  plea  or  common,  from  the  prothono- 


«  R.  T.  11  &  12  Geo.  IT.  K.  B.  »  R.  M.  1649.  reg.  1.  §  3,  4.  C.  P.  and 
*  R.  H.  8  Car.  I.  §  8.  It.  M.  1654.  §  7.  see  R.  E.  34  Car.  II.  reg.  3.  C.  P.  by 
R.  E.  34  Car.  II.  reg.  3.  R.  E.  5  W.  &.  M.  which  the  clerk  of  the  essoins  is  not  to 
reg.  2.  R.  M.  2  Geo.  I.  C.  P.  The  term  deliver  any  post  rolls,  or  other  rolls  of  the 
plea  roll,  it  will  be  observed,  has  various  Common  Pleas,  to  any  attorney  or  clerk 
significations:  In  the  King's  Bench,  we  of  that  court,  but  to  the  respective  pro- 
have  seen,  it  means  the  roll  on  which  thonotaries,  and  other  officers  who  have 
proceeding's  are  entered  on  the  plea  side  a  right  to  such  rolls.  But  this  rule,  so  far 
of  the  court:  But  in  the  Common  Pleas,  as  it  respects  the  post  rolls,  which  are 
as  stated  above,  it  is  confined  to  pleas  of  now  delivered  to  the  attornies,  has  fallen 
land,  and  contains  the  entries  of  proceed-  into  disuse. 

ing-s  in  real  actions;  and  it  is  sometimes  a  W.  M.  6  &  7  Eliz.  §  1,  R.  E.  12  Jac. 

used,  in  a  more  limited  sense,  to  signify  I.  R.  H.  8  Car.  I.  li.  M.   1649.  reg.  1.  R. 

the  roll  on  which  the  pleadings  are  en-  M.  1654.  §  5.  and  see  R.  T.  21  Car.  II. 

tered,  previous  to  the  issue.  reg.  1,2.  C.  P. 

y  As  to  these  files,  see  It.  E.  12  Jac.  I.  '*>  R.  M.  1654.  §  5.  C.  P. 
$  2.  B.  M.  1649.  reg.  1.  §  2.  C.  P. 
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taries,  is  required  to  sign  and  set  his  hand  to  their  book,  for  the  re- 
ceipt of  such  roll.c  Besides  the  rolls  which  have  been  mentioned, 
there  are  others  delivered  out  unnumbered,  in  the  Common  Pleas, 
to  the  clerk  of  the  warrants:  On  these  are  entered  the  enrolment 
of  deeds,  &c.  which  are  filed  in  the  bundle  of  plea  rolls;  and  ivar- 
rants  of  attorney  in  personal  and  mixed  actions,  which  are  filed  in 
the  bundle  of  common  rolls  of  that  court.  There  are  also  long  slips 
or  presses  of  parchment,  delivered  out  unnumbered,  to  the  clerk  of 
the  errors  in  the  King's  Bench  and  Common  Pleas;  on  which  are 
entered  the  transcripts  of  judgments  on  writs  of  error. 

In  the  Exchequer  of  Pleas,  the  court  not  having  jurisdiction  of 
criminal  matters,  or  real  actions,  there  are  no  crown  rolls,  as  in 
the  King's  Bench,  nor  of  pleas  of  land,  as  in  the  Common  Pleas: 
but  the  rolls  are  denominated  plea  or  common;  and  are  delivered 
out  by  the  master  of  the  office  of  pleas,  to  the  attornies  or  clerks  in 
court;  but  they  are  not  numbered,  as  in  the  other  courts. d 

Of  the  plea  rolls  in  the  King's  Bench,  the  first  twenty,  and  of  the 
common  rolls  in  the  Common  Pleas,  the  first  three  hundred  are 
reserved  for  the  filacers;  and  are  thence  called  filacers  rolls:  On 
these  are  entered  recognizances  of  bail,  in  actions  by  original,  &c. 
In  general,  the  rolls  are  denominated,  according  to  the  subject  mat- 
ter of  them,  the  warrant  of  attorney  roll;e  the  process  roll;f  the  re- 
cognizance roll;?  the  imparlance  roll;h  the  plea  roll;'  the  issue 
roll;k  the  judgment  roll;1  the  scire  facias  roll;111  and  the  roll  of 
proceedings  on  writs  of  error,u  and  false  judgment?1  to  which 
may  be  added,  the  rolls  of  deeds  and  awards,0  &c. 

The  entries  on  the  rolls  were  formerly  made,  in  the  King's 
Bench,  by  the  clerks  of  the  chief  clerk;"  as,  in  the  Common  Pleas, 
they  were  *made  by  the  clerks  of  the  prothonotaries,i  who  [*7S8] 
were  called  entering  clerks:  but  they  are  now  made  in  both  courts 
by  the  attornies;  and  ought  to  be  written  in  a  full  fair  hand,  with 
a  large  margin  of  an  inch  at  least,  and  a  convenient  distance  at  the 
top  for  binding  up  the  same,  and  at  the  bottom,  that  the  writing  be 
not  rubbed  out.1'  In  this  manner,  the  proceedings  may  be  entered 
on  both  sides  of  the  roll,  beginning  on  the  back,  over  against  the 
first  line  of  the  first  warrant  of  attorney,  and  taking  care,  if  pos- 
sible, to  leave  a  sufficient  space  at  the  end  for  the  committitur, 
and  entry  of  satisfaction,  &c.  If  the  space  left  be  not  sufficient  for 
the  subsequent  entries,  one  or  more  rolls  may  be  added,  which  are 


«  R.  E.  34  Car.  II.  reg.  3.  C.  P.  p  II.  M.  1654.  §  14.  R.  T.   1  Jac.  II.  R. 

d  4  Inst.  109.  M.  5  Ann.  K.  B.   And  for  the  times  with- 

e  Ante,  *110.  Post,  792.  in  which  the  clerks  must  anciently  have 

'  Ante,  182,  3.  accounted  with   the   secondary,   in  the 

%  Ante,  *302.  King's  Bench,  see  R.  E.  15  Car.  II.  reg. 

k-Jnte,  777.  3.  H.  H.  15  &.  16  Car.  II.  reg.  1.  R.  T.  20 

i  Ante,  786.  (£).  Car.  U.K.  B. 

*  Pout,  792.  i  R.  E.  12  Jac.  I.  R.  H.  8  Car.  I.  R.  M. 

1  Post,  Chap.  XXXIX.  1649.  reg.  1.  R.  M.  1654.  §  5.  C.  P. 

™  Post,  Chap.  XI.I1I.  r  R.  H.  1657.  K.  B.  And  for  the  manner 

n  Post,  Chap.  XI. IV.  of  making-  entries  on   the  rolls   in  the 

°   For   a  particular  account  of  these  Common  Fleas,  see  R.  E.  12  Jac.  I.  §  2.  R. 

rolls,  and  their  contents,  see  the  Intro-  M.  1649.  reg.  1.  §  1,  2.  R.  M.  1654.  §  7.R. 

duction  to  the  Practical  Forms,  p.  xviii.  8tc.  T.  29  Car.  II.  reg.  2  C.  P. 
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called  riders,  with  references  at  the  bottom  of  the  preceding  roll- 
In  the  Exchequer,  the  entries  are  made  by  the  attornies,  or  clerks 
in  court. 

The  rule  with  regard  to  bringing  in  rolls  in  the  King's  Bench  is, 
that  "every  attorney  ought  to  bring  them  into  the  office  of  the  clerk 
of  the  treasury,  fairly  engrossed,  by  the  following  times,  that  is  to 
say,  the  rolls  of  Trinity,  Michaelmas,  and  Hilary  terms,  before 
the  essoin  day  of  every  subsequent  term,  and  the  rolls  of  Easter, 
before  the  Jirst  day  of  Trinity  term."8  And  formerly,  no  roll 
could  have  been  brought  in  with  a  post  terminum,  without  leave  of 
the  court:1  But  now,  in  order  to  accommodate  the  attornies,  the 
custos  brevium  usually  attends  the  day  but  one  before  every  term, 
to  receive  and  file  their  rolls.11  And  a  roll  may  be  had  of  a  preceding 
term,  as  a  matter  of  course,  by  applying  to  the  clerk  of  the  treasury; 
or  if  a  roll  has  not  been  brought  into  the  treasury  in  time,  it  may 
afterwards  be  brought  in,  on  paying  some  small  additional  fees  to 
the  officers  of  the  court. z 

In  the  Common  Pleas,  by  the  ancient  course  and  usage  of  the 
court,  no  attorney  or  prothonotary's  clerk  ought  to  carry  the  rolls 
into  the  country;5  but  ought  duly  and  fairly  to  enter,  and  then 
bring  in  and  docket  their  rolls  in  the  prothonotary's  office,  from 
whence  they  received  the  same,  in  such  convenient  time  as  that 
they  may  be  examined  by  the  prothonotaries,  and  boimd  up  by  the 
clerk  of  the  essoins,  by  the  essoin  day  of  every  subsequent  term, 
[*789]  Easter  only  *excepted.z  And  rules  were  from  time  to  time 
made  by  the  court,  appointing  particular  times  for  the  attornies  or 
clerks  to  bring  their  rolls  into  the  prothonotaries  office."  By  the 
last  of  these  rules,  the  rolls  of  Easter  were  to  be  brought  into 
the  prothonotaries  office,  on  or  before  the  first  day  of  Trinity 
term;  the  rolls  of  Trinity  term,  on  or  before  Michaelmas  day; 
those  of  Michaelmas  term,  on  or  before  the  sixth  day  of  January ; 
and  those  of  Hilary  term,  four  days  before  the  feast  of  Eastcr.h 
But  now,  by  indulgence,  the  rolls  of  Michaelmas  term  are  taken  in 
and  docketed  in  Hilary  term,  those  of  Hilary  in  Easter,  of  Easter 
in  Trinity,  and  of  Trinity  in  Michaehnas  term;  otherwise  they 
must  be  filed  with  the  clerk  of  the  essoins.0  And  on  bringing  in 
their  rolls  to  the  prothonotaries,  after  judgment  signed,  the  attornies 
and  clerks  are  ordered  at  the  same  time  to  produce  the  paper  books, 
whereon  such  judgments  are  signed,  that  so  the  prothonotaries  may 
better  examine  the  days  entered  on  the  margin  of  the  roll  of  each 
particular  judgment,  and  see  that  they  agree  with  the  days  signed 
by  the  prothonotaries  in  the  paper  books.'1 

The  proceedings  being  entered  on  the  roll,  a  number  should  be 


'  It.  E.  5  W.  8c  M.  reg.  1  M.  9.  W.  III.  §  1.  R.  M.  1654.  §  7.  R.  E.  34  Car.  II.  reg- 

T.  10  W.  III.  M.  5  Ann.  K.  B.  3.  C.  P. 

»  R.  E.  9  W.  III.  K.  B.  1  Salk.  87.  2  Ld.  z  R.  M.  1649.  reg.  1.  C.  P . in jmnclpio. 

Raym.  850.  6  Mod.  191.  >  R.  E.  12  Jac.  I.  §  2.  R.  M.   1649.  reg. 

«  R.  M.  9  W.  III.  fa  J.  K.  B.  1  Sel.  1.  §  2,  3.  R.  M.  1654.f§  7.  R.  T.  29  Car. 

Prac.  535.  II.  reg.  5.  R.  E.  34  Car.  II.  reg.  3.  C.  P. 

*  1  East,  409.  t>  R.  E.  34  Car.  II.  reg.  3.  C.  P. 

y  R.  E.  12  Jac.  I.  §  1.  It.  M.  1649.  reg.  1.  c  Imp.  C.  P.  439. 

d  R.  T.  29  Car.  II.  reg.  5.  C.  P. 
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procured  for  it,  in  the  King's  Bench,  from  the  clerk  of  the  judg- 
ments, if  it  be  a  roll  of  the  same  term,  or  otherwise  from  the  clerk  of 
the  treasury;  and  the  roll  being  numbered,  is  carried  in  and  dock- 
eted? with  the  clerk  of  the  judgments,  who  takes  for  the  entries, 
after  which  it  is  carried  to  the  clerk  of  the  treasury,  by  whom  it  is 
bound  up  and  kept  in  the  treasury  of  the  court.  In  the  Common 
Pleas,  the  rolls  are  docketed  with  the  prothonotaries,  on  the  docket 
roll,  or  common  docket:*  And  when  brought  in,  they  are  delivered 
by  the  prothonotaries  to  the  clerk  of  the  essoins,  who  binds  up  the 
same;°  and  is  the  officer  appointed  to  docket  them  alphabetically 
under  the  statute  4  &  5  W.  &  M.  c.  20.  §  2.  And,  by  a  rule  of 
*court  made  upon  that  statute,11  "the  several  and  respective  [*790] 
officers  of  this  court  shall  deliver  in  all  their  rolls  of  Trinity,  Mi- 
chaelmas and  Hilary  terms,  to  the  clerk  of  the  essoins,  before  the 
essoin  day  of  the  several  terms  following,  and  their  rolls  of  Easter 
term,  on  or  before  the  Jirst  day  of  Trinity  term  following:  and  the 
officer  who  shall  not  bring  or  send  in  all  his  rolls  of  the  said  several 
terms,  at  the  times  aforesaid,  shall  pay  to  the  clerk  of  the  essoins, 
for  every  roll  brought  in  after,  twelve  pence,  according  to  the  an- 
cient practice  of  this  court."  By  the  same  rule,h  "the  plea  rolls 
of  every  term  shall  be  brought  in  to  the  clerk  of  the  essoins,  within 
three  weeks  after  the  end  of  the  term  following;  and  in  default 
thereof,  there  shall  be  likewise  paid  to  the  clerk  of  the  essoins,  for 
every  plea  roll  brought  in  after,  twelve  pence:"1  and  the  prothono- 
taries, when  they  bring  in  their  rolls,  are  to  deliver  to  the  clerk  of 
the  essoins,  an  account  of  the  carets  in  writing,  with  the  attornies' 
names  who  took  the  said  rolls  out  of  their  office. k  After  the  rolls 
have  been  brought  in,  the  clerk  of  the  essoins  must  not  part  with 
them:1  And  no  alteration  or  amendment  can  be  made  in  any  roll, 
or  in  any  writing  issuing  out  of  any  office  of  this  court,  by  any  at- 
torney or  his  clerk,  or  any  other  person,  but  only  by  the  officer  or 
his  clerk  in  whose  office  the  same  shall  be  made  or  entered.111 

The  rolls  being  docketed  and  carried  in,  are  bound  up  in  vellum 
covers,  in  one  or  more  parts  or  bundles  for  each  term,  and  filed 
numerically  by  the  clerk  of  the  treasury  in  the  King's  Bench,  or 
treasury  keeper  in  the  Common  Pleas;  after  which  they  are  de- 
posited in  presses,  or  open  stages,  appropriated  for  that  purpose,  in 
the  treasury  of  the  court,  or  office  of  pleas  in  the  Exchequer.   In  the 


e  For  the  form  of  the  docket  paper,  see  these  rules,  that  the  rolls  were  formerly 

Append.  Chap.  XXXI.  §  49.  delivered  by  the  prothonotaries  to  the 

f  It  appears  by  the  prothonotaries  re-  clerk  of  the  warrants,  who  delivered  them 

turn  to  a  select  committee  of  the  House  to  the  clerk  of  the  essoins:  but  this  prac- 

of  Commons,  on  the  public  records,  dat-  tice  is  now  disused,  at  least  as  to  the 

ed  26  Feb.  1800,  that  the  docket  rolls,  or  common  rolls,  which  are  taken  directly 

dockets  of  records  at  Westminster,  com-  from  the  prothonotaries  to  the  clerk  of 

mence  as  follows:  Those  of  the  chief  pro-  the  essoins. 

thonotary,  about  the  third  of  Edward  VI.  h  R.  E.  5  W.  &  M.  reg.  2.  C.  P. 

those   of  the   2nd  prothonotary,  in  the  '  Id.  ibid  and  see  R.  M.  2  Geo.  1.  C.  P. 

first  of  Henry  VIII.  and  those  of  the  3rd  *  R.  M.  2  Geo.  I.  C.  P.  and  see  R.  M. 

prothonotary,  in  the  second   of  Queen  1654.  §  7.  R.E.  34  Car  II.  reg.  3.  C.  P. 

Elizabeth.  '  R.  M.  1649.  reg.  1.  §  4.  C.  P. 

E  R.  M.  1649.  reg.  1.  §  4.  R.  M.  1654.  §  «>R.  M.  6  &  7  Eliz.  §  3.  C.  P. 
7.  C.  P.    It  seems  from  the  former  of 
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King's  Bench,  the  rolls  are  preserved  in  the  treasury,  from  the 
beginning  of  the  reign  of  Henry  the  sixth:  In  the  Common  Pleas, 
from  that  of  Henry  the  eighth:  The  earlier  rolls,  from  the  year 
1 195,  to  the  end  of  the  reign  of  Henry  the  fifth,  in  the  former  court, 
and  in  the  latter,  from  1199  to  the  year  1509,  are  deposited  in  the 
Chapter  house  of  Westminster  Abbey."  The  recovery  rolls,  and 
deeds  enrolled,  in  the  reigns  of  Henry  the  eighth,  Edward  the 
sixth,  and  Philip  and  Mary,  and  also  from  the  1st  and  2nd  to  the 
24th  and  25th  of  Elizabeth  both  inclusive,  are  bound  up  and  inter- 
mixed with  the  common  rolls  in  the  Common  Pleas;  but  since  that 
time,  the  plea  and  common  rolls  are  kept  in  distinct  bundles.  In 
the  Exchequer  of  Pleas,  the  rolls  are  preserved  as  far  back  as  the 
[*791]  reign  of  Edward  the  first;"  and  are  nearly  complete  from  the 
beginning  of  the  reign  of  Queen  Elizabeth.  The  most  ancient  of 
these  rolls  were  formerly  kept  in  a  passage  behind  the  court  of 
Exchequer  at  Westminster;  but  they  are  now  deposited  in  the  new 
towers  over  the  entrance  of  Westminster  hall.  The  more  modern 
ones,  beginning  with  the  reign  of  Charles  the  first,  are  preserved 
in  the  office  of  the  clerk  of  the  pleas,  in  Lincoln's  Inn.P 

In  the  King's  Bench  and  Common  Pleas,  the  top  or  uppermost 
roll  of  every  bundle  is  inscribed  with  the  placita,  or  stile  of  the 
court,  of  the  term  it  is  made  up.  In  the  King's  Bench,  the  placita 
begins  thus,  "  Pleas  before  our  lord  the  king  at  Westminster,  of 

term,"  &c.  adding  to  the  crown  rolls  these  words,  "  amongst 

the  pleas  of  the  king;"  and  is  witnessed  in  the  name  of  the  chief 
justice:    In  the  Common  Pleas,  the  placita  of  plea  rolls,  begins  as 

follows,  "  Pleas  of  land  enrolled  at  Westminster,  before (the 

chief  justice,)  and  his  brethren,  justices  of  his  majesty's  court  of 

Common  Bench,  of term,"  &c:  and  the  first  plea  roll  usually 

contains  an  entry  of  the  admission  of  the  officers  of  the  court.  The 
placita  of  common  rolls  in  that  court  begins  thus,  "  Pleas,  with  the 
warrants  of  attorney  thereof,  enrolled,"  &c:  and  there  is,  in  each 
court,  an  inscription  on  the  vellum  cover  which  encloses  the  bundle, 
denoting  its  contents.  In  the  rolls  subsequent  to  that  which  contains 
the  placita,  the  term  is  written  at  the  top  of  each  entry,  in  the 

King's  Bench,  thus,  "  As  yet  of term,"  &c. ;  and  is  witnessed 

in  the  names  of  the  chief  justice,  and  chief  clerk;  but  in  the  Common 
Pleas,  the  term  is  not  mentioned  at  the  top,  but  written  by  the  pro- 
thonotary's  clerk,  at  the  bottom  of  each  roll.  Formerly  it  seems, 
that  in  the  King's  Bench,  several  entries  might  have  been  made  on 
the  same  roll,  in  different  actions,  as  is  still  done  in  the  Common 
Pleas;  but  now  there  is  a  separate  roll  for  each  cause.  In  the 
Exchequer,  the  rolls  not  being  numbered,  there  is  a  placita  at  the 
top  of  each  entry,  beginning  as  follows,  "  Pleas  before  the  barons  of 
the  Exchequer  at  Westminster,  among  the  pleas  of term,"  &c. 

D  Jones's  Index  to  records,  Pref.  xxii.  see  the  report  of  a  select  committee  to 

0  Burt.  Excheq.  in  pref .  And  for  a  par-  the  House  of  Commons,  on  the  state  of 

ticular  account  of  these  rolls,  see  id.  p.  the  public  records  of  the  kingdom,  or- 

421,  &c.  441,  &c.  dered  to  be  printed  in  July,  1800.  p.  112, 

p  For  a  more  particular  account  of  the  &.c.  119,  &c.  233,  4. 
rolls  and  records  of  the  different  courts, 
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The  issue,  in  the  King's  Bench,  must  always  be  entered  on  a  roll 
of  the  term  in  which  it  isjoined:  Therefore,  where  the  general  issue 
is  pleaded  of  one  term,  and  the  similiter  is  not  added  till  the  follow- 
ing term,  the  issue  must  be  entered  of  the  term  in  which  the  similiter 
is  *added;  and  if  entered  of  the  term  in  which  the  general  [*792] 
issue  was  pleaded,  the  plaintiff  may  sign  a  judgment  of  non  pros.* 
In  the  Common  Pleas,  it  is  likewise  a  rule,  that  "  all  issues  shall  be 
entered  of  the  term  they  are  joined,  and  not  of  any  other  subsequent 
term;  and  that  the  prothonotaries  shall  not  give  any  licence  or 
authority  for  the  entry  of  any  such  issues,  nor  shall  the  clerk  of  the 
essoins  deliver  out  any  post  rolls  for  the  doing  thereof,  nor  the  clerk 
of  the  treasury  permit  any  such  issues  to  be  entered  in  the  treasury, 
upon  any  account  whatsoever;"1,  and,  by  a  subsequent  rule,  "every 
issue  shall  be  so  entered  on  record,  notwithstanding  any  consent 
given  by  the  attornies  or  their  agents  on  either  side  to  the  con- 
trary."3 

In  order  to  enter  the  issue,  a  roll  must  be  obtained,  of  the  term  it 
is  joined,  from  the  stationer  appointed  to  deliver  out  the  rolls  in  the 
King's  Bench,1  or  prothonotaries  in  the  Common  Pleas;  which  is 
called  the  issue  roll."  This  roll  is  prefaced,  in  the  King's  Bench, 
with  an  entry  of  the  warrants  of  attorney  for  the  plaintiff  and 
defendant,  which  is  said  to  have  been  introduced  by  Wright  Chief 
Justice,  in  the  reign  of  James  the  second;"  previous  to  which  time, 
the  warrants  of  attorney  were  entered  on  a  separate  roll.y  In  the 
Common  Pleas,  the  warrants  of  attorney  are  made  out,  of  the  term 
issue  is  joined,  on  a  plain  piece  of  parchment,  and  filed  with  the  clerk 
of  the  warrants;  by  whom  they  are  entered  on  distinct  rolls,  which 
are  bound  up  in  the  bundle  of  common  rolls  in  that  court. 

In  practice,  however,  it  is  not  usual  to  enter  the  issue  at  full  length, 
if  triable  by  the  country,  until  after  the  trial,  unless  the  plaintiff  be 
ruled  to  enter  it;  but  only  to  make  an  incipitur  on  the  roll,  at  the 
time  of  passing  the  record  of  Nisi  Prius.  An  incipitur  however  is 
necessary;  it  being  declared,  by  rule  of  court  in  the  King's  Bench,2 
that  "  no  record  of  Nisi  Prius  shall  be  sealed,  or  passed  at  the  Nisi 
Prius  office,  before  the  issue  is  fairly  entered  on  record,  or  an 
incipitur  thereof;  and  such  entry,  with  the  record  of  Nisi  Prius, 
first  brought  to  and  signed  by  the  secondary."  And  in  the  Common 
Pleas  it  is  a  rule,  that  "  the  prothonotaries  shall  not  sign  any  records 
of  Nisi  Prius,  until  the  issue,  or  an  incipitur  thereof,  shall  be 
fairly  entered  upon  record,  and  the  fees  first  paid  for  the  entry 
thereof."* 

*Hitherto  we  have  spoken  only  of  issues  made  up  and  [*793] 
entered  by  the  plaintiff:  But  in  actions  of  replevin,  prohibition,  and 
quare  impedit,  wherein  the  defendant  is  considered  as  an  actor,  the 
issue  may  be  made  up  and  entered  by  the  defendant,  as  well  as  the 

t  Per  Cur.  M.  43  Geo.  TIL  K.  B.  T.  43  «  Append.  Chap.  XXXI.  §  41,  &c 

Geo.  111.  K.  B.  3  East,  204.  *  R.  E.  4  Jac.  II.  K.  B.  Ante,  91. 

r  R.  E.  5  W.  &  M.  reg.  1.  C.  P.  Barnes,  y  1  Ld.  Raym.  509.  2  Ld.  Raym.  895. 

328.  Carth.  517. 1  Salk.  88. 

■  R.  H.  11  Geo.  I.  C.  P.  z  R.  M.  5  Ann.  reg.  1.  K.  B. 

«  R.  T.  11  &  12  Geo.  II.  K.  B.  Ante,  a  R.  E.  5  W.  &  M.  reg.  1.  C.P.andsec 

786.  R.  M.  1654.  §  21,  C  P. 
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plaintiff. b  And  there  is  a  rule  of  court,  in  the  King's  Bench,c  that 
"  if  the  plaintiff  demur  in  law  to  the  defendant's  plea,  rejoinder,  or 
rebutter,  and  the  defendant  join  in  demurrer,  the  plaintiff's  attorney 
shall  enter  the  demurrer  of  record;  and  in  default  thereof,  upon  a 
rule  given  by  the  secondary,*1  it  may  be  entered  of  record  by  the 
defendant's  attorney."  Accordingly,  if  the  plaintiff  demur,  or  take 
issue  on  the  defendant's  plea,  rejoinder  or  rebutter,  and  the  defend- 
ant, in  case  of  a  demurrer,  join  therein,  and  the  plaintiff  will  not 
make  up  the  book,  and  enter  it  on  record,  the  defendant  may,  pur- 
suant to  this  rule,  make  up  the  book,  and  deliver  it  to  the  plaintiff, 
who  has  a  right  to  enter  the  issue,  at  any  time  before  the  expiration 
of  the  rule  given  by  the  secondary;  which  rule  ought  to  be  served 
on  the  plaintiff,  at  the  same  time  the  book  is  delivered  to  him.  If 
the  plaintiff  do  not  enter  the  issue,  the  defendant  may,  at  the  expira- 
tion of  the  rule;e  and,  on  an  issue  triable  by  the  country,  give  notice 
of  trial  by  proviso:*  Or,  instead  of  entering  the  issue  himself,  the 
defendant  may  it  seems  give  the  plaintiff  a  four  day  rule  to  enter  it; 
and  in  default  thereof,  sign  a  judgment  of  non  pros.* 

t  Append.  Chap.  XLV.  §  64.  '  Rules  and  Orders  of  K.  B.  Ed.  1795. 

c  R.  E.  11  W.  III.  K.  B.  p.  176,  7.  and  see  Lee's  Prac.  Die.  391. 

i  Append.  Chap.  XXXI.  §  37.  Ante,  774. 
«  R.  E.  11  W.  III.  (a).  K.  B.  Ante,  774. 
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W  HEN  the  issue  in  law,  upon  a  demurrer,  has  been  entered  on 
record,  either  party  may  move  the  court  for  a  concilium,  and  pro- 
ceed to  argument. a 

When  there  are  several  issues,  in  law  and  in  fact,  there  has  been 
great  diversity  of  opinion  upon  the  question,  which  of  them  should 
be  first  tried  or  determined.  According  to  the  earlier  authorities, 
if  a  man  demur  to  part,  and  take  issue  on  other  part,  or  if  the  decla- 
ration be  against  two  defendants,  and  one  demur,  and  the  other  take 
issue,  the  courts  shall  determine  which  they  please  first  ;b  though  it 
was  reckoned  the  more  orderly  way  to  give  judgment  first  on  the 
demurrer.0  In  another  book  it  is  said,  that  the  issue  in  fact  ought  to 
be  first  tried;  because  if  this  bs  found  for  the  plaintiff,  the  jury  who 
try  it  may  assess  conditional  damages,  as  to  the  demurrer.  •'  And 
according  to  later  cases,  where  there  are  several  issues,  in  law  and 
in  fact,  the  determination  of  the  issue  in  law  may  be  either  before 
or  after  the  trial  of  the  other,  at  the  option  of  the  plaintiff. e 

But  though  the  plaintiff,  in  ordinary  cases,  has  a  right  to  marshal 
his  own  proceedings,  provided  he  conform  to  the  rules  and  practice 
of  the  court,  yet  still  if  the  court  see  that  the  ends  of  justice  will  be 
better  promoted  by  first  determining  the  question  of  law  on  the 
demurrer,  they  will  postpone  the  trial  of  the  issue  in  fact.1"  And 
accordingly  in  a  late  case,  where  the  plaintiff  brought  three  actions 
of  trespass  against  three  several  defendants,  for  diiferent  parts  which 
they  took  in  the  same  transaction;  one  against  the  speaker  of  the 
House  of  Commons,  who  justified  under  a  warrant  he  had  issued, 
by  order  of  the  house,  for  arresting  and  committing  to  the  Tower 
the  plaintiff,  a  member  of  the  house,  for  a  breach  of  privilege,  in 
publishing  a  libel  upon  the  house,  to  which  plea  the  plaintiff  demur- 
red; another  against  the  Serjeant  at  arms,  who  pleaded  not  guilty, 
and  also  justified  under  the  authority  of  the  speaker's  warrant, 
*to  which  the  plaintiff  replied  an  excess  in  the  manner  of  exe-  [*795] 
cuting  the  warrant,  by  a  military  force,  and  with   improper  and 


»  R.  T.  1  Geo.  H.  (a).  K.  B.  Barnes,  d  Saw  Dam.  115.  cites  Lutw.  875. 

163.  C.  P.  •  2  Lil.  P.  R.  85.  R.  E.  23  Car.  I.  K.  B. 

b  Co.  Lit.  72.  a.  Gilb.  C.  P.  57.  2  Saund.  300.  (3). 

«  Id.  ibid.  *  13  East,  41.  47. 
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unnecessary  violence,  on  which  issue  was  joined  to  the  country;  and 
the  third  against  the  constable  of  the  Tower,  who  received  and 
detained  the  plaintiff  as  a  prisoner,  and  who  also  justified  under  a 
warrant  from  the  speaker  for  that  purpose,  in  which  issue  was  also 
taken  to  the  country,  on  several  facts  stated  in  such  justification; 
and  notice  of  trial  was  given  by  the  plaintiff  in  the  two  last  causes, 
which  stood  for  trial  at  bar  on  a  day  fixed,  but  the  plaintiff,  though 
still  within  the  time  allowed  by  the  general  rules  and  practice  of  the 
court,  had  not.  set  down  his  demurrer  in  the  first  cause  for  argument; 
the  court  of  King's  Bench,  on  motion  by  the  attorney  general,  on 
behalf  of  the  Serjeant  at  arms  and  constable  of  the  Tower,  postponed 
the  trial  of  the  issues  in  those  causes,  until  after  the  argument  on 
the  demurrer  in  the  cause  against  the  speaker:  because  the  right,  just, 
and  distinct  consideration  of  the  questions  which  arose  on  the  issues 
of  fact,  and  the  true  measure  of  damages  in  the  causes  against  the 
Serjeant  at  arms  and  constable  of  the  Tower,  depended  in  a  great 
measure  upon  the  decision  of  the  issue  in  law  joined  in  the  other 
action  against  the  speaker:  and  though  the  same  question  of  law 
might  ultimately  be  raised  on  motion  in  the  two  former  actions,  yet 
it  could  not  be  considered  so  conveniently  to  the  court,  to  whom  the 
decision  of  such  question  belonged,  or  so  advantageously  to  the  party 
who  should  prove  to  be  in  the  right,  as  upon  the  demurrer,  which 
presented  the  question  of  law  distinct  from  the  questions  of  fact8. 

In  practice,  however,  it  is  usual  and  advisable,  when  there  are 
several  issues  in  law  and  in  fact,  and  the  course  of  proceeding  rests 
with  the  parties,  to  determine  the  issue  in  law  first,  for  the  following 
reasons;  first,  that  the  determination  of  an  issue  in  law  is  generally 
more  expeditious,  and  less  expensive,  than  the  trial  of  an  issue  in 
fact:  secondly,  that  if  the  issue  in  law  go  to  the  whole  cause  of 
action,  and  be  determined  against  the  plaintiff",  it  is  conclusive,  and 
there  is  no  occasion  afterwards  to  try  the  issue  in  fact;  whereas, 
if  the  issue  in  fact  be  first  tried,  and  found  for  the  plaintiff,  he  must 
still  proceed  to  the  determination  of  the  issue  in  law,  and  if  that 
be  found  against  him,  he  will  not  be  allowed  his  costs  of  the  trial 
of  the  issue  in  fact:1'  thirdly,  that  this  mode  of  proceeding  will 
prevent  confusion  and  embarrassment  at  the  trial,  particularly  when 
contingent  damages  are  to  be  assessed;  and,  lastly,  that  whether 
the  demurrer  go  the  whole  or  part  of  the  cause  of  action,  if  the 
[*79G]  plaintiff' proceed  to  argue  it  first,  and  the  court  are  of  opinion 
against  him,  he  may  amend  as  at  common  law;  but  after  the  cause 
has  been  carried  down  to  trial,  he  cannot  amend  any  farther  than  is 
allowable  by  the  statutes  of  amendments.' 

The  concilium,  dies  concilii,  or  day  to  hear  the  counsel  of  both 
parties,k  was  formerly  moved  for,  in  the  King's  Bench,  upon  read- 
ing the  record  in  court;1  but  now  it  is  a  motion  of  course,  which 
only  requires  a  counsel's  signature.  Still,  however,  the  record  is 
taken  pro  forma,  to  the  clerk  of  the  papers,  who  marks  it  "read," 

b  13  East,  27.  ante,  753,  4. 

h  2  Saund.  300.  (3).  and  see  2  Marsh.  k  R.  E.  2  Jac.  II.  K.  B. 

364,  5.  «  Id.  2  Lit  P.  R.  421. 
»  2  Mac.  Rep.  920.  Sedqu&re.  andrufc 
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and  signs  the  initials  of  his  name  on  the  brief  or  motion  paper; 
which  being  carried  to  the  clerk  of  the  rules,  he  draws  up  the  rule 
for  a  concilium  thereon,m  which  is  a  four  day  rule,  and  then  the 
cause  is  entered  for  argument  with  the  clerk  of  the  papers."  It  has 
been  determined  not  to  be  necessary  to  serve  the  rule  for  &  concilium 
upon  demurrer,  in  the  King's  Bench,  or  to  give  notice  of  putting  it 
in  the  paper;  it  being  in  strictness  the  defendant's  duty  to  search, 
since  he  must  expect  the  plaintiff  will  proceed:0  but  in  practice  it  is 
usual  to  serve  a  copy  of  the  rule  on  the  defendant's  attorney;  and  it 
seems  that  it  ought  to  be  served,  when  there  fs  a  real  demurrer. p 
Signing  a  concilium  is  considered,  in  that  court,  as  a  step  in  the 
■cause,  so  as  to  make  it  unnecessary  to  give  a  term's  notice. i 

Previously  to  the  day  appointed  for  argument,  copies  of  the 
demurrer  books  should  be  delivered,  in  the  King's  Bench,  by  the 
plaintiff  or  his  attorney,  on  unstamped  paper,  to  the  chief-justice 
and  senior  judge,  and  by  the  defendant  or  his  attorney,  to  the  two 
other  judges;  and  if  either  party,  or  his  attorney,  neglect  to  deliver 
the  books,  the  other  party,  or  his  attorney,  ought  to  deliver  the 
same.1'  In  all  books  to  be  delivered  to  the  justices  of  this  court, 
the  names  of  the  counsel  who  signed  the  pleadings,  ought  to  be 
inserted:3  and  the  exceptions  intended  to  be  insisted  upon  in  argu- 
ment, should  be  marked  by  the  party  who  objects  to  the  pleadings, 
in  the  margin  of  the  books  he  delivers;1  and  he  should  leave  a  copy 
of  such  exceptions,  with  the  two  judges  to  whom  he  does  not  deli- 
ver books."  In  causes  entered  for  argument  on  Tuesday,  the  books, 
we  have  seen,  are  to  be  delivered  to  the  chief-justice,  and  the  rest  of 
the  judges,  on  the  Saturday  preceding;  and  in  those  entered  for 
*argument  on  Friday,  they  are  to  be  delivered  on  the  Tues-  [*797] 
day  preceding."  And  formerly,  when  there  was  no  argument  on 
demurrer,  and  the  cause  had  been  struck  out  of  the  paper,  when 
called  on,  no  one  appearing  to  pray  judgment  for  the  plaintiff,  it 
must  have  been  entered  de  novo:?  but  now,  when  counsel  has  had 
his  brief  in  due  time,  and  is  accidentally  or  inadvertently  absent  at 
the  time  the  paper  is  called  over,  the  court  will,  on  his  moving  for 
that  purpose,  allow  him  to  take  judgment  as  if  he  had  been  present.2 

In  the  Common  Pleas,  the  record  is  brought  into  court  by  the 
clerk  of  the  dockets,  on  moving  for  a  concilium;  which  is  a  motion 
of  course,  requiring  only  a  Serjeant's  name:  and  the  motion  paper 
being  handed  to  one  of  the  secondaries,  he  will  mark  the  roll  as 
read  in  court:  after  which,  the  rule  is  drawn  up  with  the  secondary, 
and  a  copy  of  it  served  on  the  defendant's  attorney;  and  at  the  time 
of  drawing  up  the  rule,  the  secondary  will  set  down  the  cause  for 
argument  in  the  court  book.  This  must  be  done  Jour  days  exclu- 
sive before  the  day  of  argument.  All  special  arguments  on  demur- 
rers, and  other  special  arguments,  are  by  a  late  rule  to  be  heard,  in 

m  Append.  Chap.  XXXII.  $  1.  '  R.  E.  2  Jac.  II.  K.  B.  revived  by  R. 

"  R.  T.  1  Geo.  II.  («).  K.  B.  II.  3S  Geo.  III.  K.  B. 

0  2  Str.  1242.  and  see  1  Chit.  Rep.  718.         u  1  Smith  R.  361,  2. per  Lawrence,  J. 

p  Imp.  K.  B.  355.  *  R.  T.  40  Geo.  III.  K.  B.  1  East,  131. 

t  3  Durnf.  &  East,  530.  and  see  R.  E.  2Jac.U.  (a).  K.E.Jnte,  510. 

r  R.  M.  17  Car.  I.  K.  B.  r  2  Chit.  Rep.  402, 

•  R.  E.  18  Car.  II.  K.  B.  *  Id.  (a). 
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the  Common  Pleas,  on  the  day  next  before  the  sitting  day  at  nisi 
prius  in  Middlesex,  and  the  day  next  after  the  sitting  day  at  nisi 
prius  in  London,  and  on  no  other  days;a  and  no  argument  is  allow- 
ed in  that  court,  on  the  four  last  and  four  first  days  of  the  term:b 
but  if  a  sham  demurrer  be  put  in  towards  the  end  of  the  term,  the 
court,  on  its  being  mentioned  by  a  Serjeant,  on  moving  for  a  conci- 
lium, will  it  seems  order  it  to  be  argued  in  the  last  day  of  term.c  It 
is  a  rule,  in  the  Common  Pleas,  that  the  plaintiff's  attorney  shall 
deliver  all  the  demurrer  books  to  the  lord  chief-justice,  and  the  rest 
of  the  judges  ;d  and  the  names  of  the  Serjeants  who  signed  the  plead- 
ings, are  to  be  inserted  therein;  and  the  number  roll  and  day  of 
argument  set  down  on  the  outside  of  each  book.e  The  exceptions 
intended  to  be  insisted  upon  in  argument  should  also,  as  in  the 
King's  Bench,  be  marked  in  the  margin  of  the  books;f  and  if  each 
party  take  objections  to  the  pleadings  of  the  other,  it  is  said  to  be 
the  duty  of  each  to  deliver  books,  with  the  points  intended  to  be 
made  on  both  sides,  stated  in  the  margin  ;£  which  books,  by  a  late 
[*798]  rule,h  *are  to  be  delivered  to  the  lord  chief-justice,  and  the 
other  judges,  two  days  (exclusive  of  the  day  of  such  delivery,) 
before  the  day  on  which  the  cause  shall  have  been  set  down  for 
argument.  It  was  formerly  a  rule  in  both  courts,  that  the  party 
neglecting  to  deliver  books  could  not  be  heard,  until  he  had  paid 
for  two  copies  of  them:1  But  a  subsequent  rule  having  declared,  that 
no  judgment  should  be  signed  for  non-payment  of  the  issue  money, 
the  courts,  in  the  construction  of  this  latter  rule,  have  held  it  to 
extend  to  the  paper-books  on  a  demurrer  ;k  and  of  course,  if  they  are 
not  paid  for,  the  costs  of  them  must  remain  to  be  taxed,  like  the 
issue  money,  as  part  of  the  costs  in  the  cause. 

The  courts  having  given  their  opinion  on  the  demurrer,  a  peremp- 
tory rule  is  drawn  up  with  the  clerk  of  the  rules  in  the  King's 
Bench,  or  secondaries  in  the  Common  Pleas,  that  judgment  be 
entered  for  the  plaintiff  or  defendant,  as  the  case  may  be.  And  after 
interlocutory  judgment  on  demurrer,  the  defendant  shall  not  come 
to  arrest  the  judgment,  on  return  of  the  inquiry,  for  any  exception 
that  might  have  been  taken  on  arguing  the  demurrer;  for  the  parties 
cannot  be  said  to  come  as  amid  curise,  and  the  courts  will  not  suffer 
any  one  to  tell  them,  that  the  judgment  they  gave  on  mature  deli- 
beration is  wrong:  but  it  is  otherwise  in  the  case  of  judgment  by 
default,  for  that  is  not  given  in  so  solemn  a  manner;  or  if  the  fault 
arise  on  the  writ  of  inquiry  or  verdict,  for  there  the  party  could  not 
allege  it  before.' 

1  he  judgment  for  the  plaintiff,  on  demurrer  to  a  plea  or  replica- 
tion in  abatement,  is  not  final,  but  only  a  respondeat  ouster:"1     In 

»  R.  M.  47  Geo.  III.  C.  P.  Ante,  510.  Mute,  511. 

b  R.  T.  12  Geo.  I.  (a).  C.  P.  ;  R.  M.  17  Car.  I.  K.  B.  R.  M.  6  Geo. 

<=  Imp.  C  P.  348.  352.                .  II.  reg.  3.  C.  P.  and  see  K.  E.27  Car.  II. 

'  U.  M.  6  Geo.  II.  reg.  3.  C.  P.  and  see  C.  P. 

R.  E.  27  Car.  11.  C.  P.  M  Durnf.  &.  East,  477.  1  Bos.  h  Pul. 

e  Barnes,  164.  292. 

'  R.  H.  48  Geo.  III.  C.  P.  1  Taunt.  203.  '  1  Str.  425.  2  Marsh.  326. 
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»  R-  M.  49  Geo.  III.  C.  P.  1  Taunt.  412.  Rep.  46. 2  Wils.  367.  Jnte,  693. 
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other  cases,  it  is  interlocutory  or  final,  according  to  the  nature  of 
the  action.  If  the  action  be  for  damages,  in  assumpsit,  &c.  it  is 
interlocutory:"  and  the  plaintiff,  after  giving  a  peremptory  rule  for 
judgment  with  the  clerk  of  the  rules  in  the  King's  Bench,  or  secon- 
daries in  the  Common  Pleas,  should  sign  interlocutory  judgment,  on 
four-penny  stamped  paper,  with  the  clerk  of  the  judgments  in  the 
former  court,0  or  prothonotaries  in  the  latter,  p  and  proceed  to  exe- 
cute a  writ  of  inquiry  for  assessing  the  damages ;i  or,  in  an  action  on 
a  bill  of  exchange  or  promissory  note,  &c.  he  may  have  them 
assessed  by  *reference  to  the  master.1'  And,  on  the  execution  [*799] 
of  a  writ  of  inquiry,  after  judgment  on  demurrer,  the  defendant  is 
not  allowed  to  controvert  any  thing,  but  the  amount  of  the  sum  in 
demand. s  When  the  judgment  is  Ji  net  I,1  as  in  debt  for  a  sum  certain, 
the  plaintiff,  in  the  King's  Bench,  after  giving  a  peremptory  rule 
for  judgment,  should  get  it  stamped  with  a  ten  shilling  stamp,  and 
may  immediately  proceed  to  tax  his  costs;  and  the  master,  having 
the  roll  brought  him  by  the  clerk  of  the  treasury,  will  mark  the 
amount  of  the  costs  thereon,  as  well  as  upon  the  rule."  In  the  Com- 
mon Pleas,  the  plaintiff,  after  drawing  up  the  rule  with  the  secon- 
daries, should  procure  a  ten  shilling  stamped  paper,  enter  an  in- 
cipitur thereon,  and  get  it  marked  by  the  clerk  of  the  warrants; 
and  then  take  it  to  the  prothonotaries,  and  their  clerk  will  sign  the 
judgment;  upon  which  the  prothonotaries  will  tax  the  costs." 

When  the  defendant's  plea  goes  to  bar  the  action,  if  the  plaintiff 
demur  to  it,  and  the  demurrer  is  determined  in  favour  of  the  plea, 
judgment  of  nil  capiat  should  be  entered,  notwithstanding  there 
may  be  also  one  or  more  issues  in  fact;  because,  upon  the  whole,  it 
appears  that  the  plaintiff  had  no  cause  of  action.  So,  where  several 
pleas  are  pleaded,  since  the  statute  4  &  5  Ann.  c.  16.  all  of  them 
going  to  destroy  the  action,  and  one  or  more  issues  are  joined  on 
some  of  the  pleas,  and  there  are  one  or  more  demurrers  to  the  rest; 
if  the  court  determine  the  demurrers  in  favour  of  the  defendant, 
before  the  issues  are  tried,  they  shall  not  be  tried:  and  if  after  the 
trial,  it  will  make  no  difference;  for  in  each  case,  judgment  of  nil 
capiat  shall  be  given  against  the  plaintiff.*' 
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Of  the  ISSUE,  and  TRIAL  by  the  RECORD. 

JL  HE  issue  we  are  now  treating  of,  arises  upon  a  plea  or  replication 
of  mil  tiel  record.  The  plea  of  mil  tiel  record,  when  pleaded  to 
an  action  on  a  judgment,  or  other  matter  of  record  in  this  country, 
is  always  concluded  with  an  averment,  and  prayer  of  judgment  si 
actio,  &c.a  unless  where  an  action  of  debt  is  brought  here,  on  a  judg- 
ment in  Ireland,  in  which  case  the  plea  of  nul  tiel  record  must  con- 
elude  to  the  country  :b  And  if  it  deny  the  existence  of  a  record  of 
\h&  same  court,  the  replication  thereto  may  conclude  with  a  prayer 
that  it  be  viewed  and  inspected  by  the  court  f  but  when  the  re- 
cord is  of  another  court,  the  plaintiff  shall  have  a  clay  given  him  to 
bring  it  in.d 

When  a  judgment,  or  other  matter  of  record,  in  the  same  court  is 
pleaded,  and  the  plaintiff  replies  mil  tiel  record,  the  replication  may 
conclude  as  follows — "  and  this  he  is  ready  to  verify,  &c.  and 
because  the  court  of  our  lord  the  king  now  here  will  advise  them- 
selves, upon  inspection  and  examination  of  the  record  by  the  said 
(defendant)  above  alleged,  a  day  is  given  to  the  parties  aforesaid, 
before  our  said  lord  the  king  at  Westminster,  until,  &c.  :"e  or, 
instead  of  replying,  the  plaintiff  may  crave  oyer  of  the  record,  or 
at  least  a  note  in  writing  of  the  term  and  number  roll;  and  if  it  be 
not  given  him  in  convenient  time,  he  may  sign  judgment.  This 
practice  was  originally  confined  to  pleas  in  abatement;4'  but  was  af- 
terwards extended  to  pleas  in  bar:"  and  accordingly  it  is  now  set- 
tled, that  wherever  a  judgment,  or  other  matter  of  record,  in  the 
same  court  is  pleaded,  the  party  pleading  it  must,  on  demand,  give 
a  note  in  writing  of  the  term  and  number  roll,  whereon  such  judg- 
[*801]  ment  or  *matter  of  record  is  entered  and  filed,  or  in  default 
thereof,  the  plea  is  not  to   be  received.'1     When  the  record  is  of 
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another  court,  the  plaintiff  may  either  conclude  his  replication  of 
mil  tiel  record,  by  giving  the  defendant  a  day  to  bring  it  in,1  or 
with  an  averment  and  prayer  of  the  debt  and  damages:k  In  the  for- 
mer case,  the  issue  is  complete  upon  the  replication;1  but  in  the 
latter,  there  ought  to  be  a  rejoinder,  that  there  is  such  a  record,"1  &c. 
And,  in  the  Common  Pleas,  the  replication  of  mil  tiel  record  to  a 
plea  of  judgment  recovered,  need  not  it  seems  have  a  Serjeant's 
hand."  A  judicial  writ,  issuing  out  of  the  court  of  King's  Bench,  is 
a  matter  of  record:  and  therefore  where,  in  an  action  of  debt  on 
bail  bond,  the  defendant  pleaded  that  no  bill  of  Middlesex  issued 
against  the  defendant  in  the  original  action,  and  the  plaintiff  replied 
that  it  did  issue,  as  appears  by  the  record  of  the  file  of  writs,  &c. 
concluding  his  replication  with  a  verification  to  the  record,  the  court 
held  that  the  replication  was  proper.0  But  a  recognizance  is  not  a 
record,  until  it  be  enrolled;  and  therefore  where  the  defendant,  in 
assumpsit  on  bills  of  exchange,  &c.  pleaded  that  "the  plaintiff  was 
indebted  to  him,  by  virtue  of  a  recognizance  taken  in  the  court  of 
Exchequer,  which  was  still  in  force,  as  by  the  said  recognizance  re- 
maining in  the  said  court  before  the  barons  will  appear,"  without 
stating  that  it  was  enrolled;  a  replication,  that  the  plaintiff  was  not 
so  indebted,  concluding  to  the  country,  was  holden  good  on  special 
demurrer,  inasmuch  as  the  plea  did  not  state  a  debt  due  by  recog- 
nizance, which  was  matter  of  record." 

This  issue  is  triable  by  the  record  itself,  if  it  be  of  the  same  court; 
or  by  the  tenor  of  the  record,  if  it  be  of  a  different  court.0-  When 
the  record  is  of  the  same  court,  and  the  plaintiff  avers  its  existence, 
notice  is  given,  in  the  King's  Bench,  to  the  defendant's  attorney, 
that  he  will  produce  it  on  a  particular  day:  But  where  the  existence 
of  the  record  is  averred  by  the  defendant,  the  plaintiff's  attorney 
gives  him  a  four  day  rule  to  produce  it,  which  he  obtains  from  the 
master  on  the  paper  book;  and  having  entered  it  with  the  clerk  of 
the  rules,  serves  a  copy  on  the  defendant's  attorney.  This  rule  may 
it  seems  be  given,  where  the  defendant  has  pleaded  a  judgment 
recovered,  to  which  there  is  a  replication  of  mil  tiel  record,  con- 
cluding with  a  Verification  and  prayer  of  damages,  and  a  [*802] 
rejoinder  entered  for  the  defendant,  that  there  is  such  a  record,  and 
a  day  given  for  its  production;  and  the  defendant  cannot  afterwards 
strike  out  the  rejoinder,  and  return  the  paper  book,  with  notice  that 
he  will  rejoin  in  due  time.1' 

In  the  Common  Pleas,  when  the  plaintiff  avers  the  existence  of 
the  record,  a  day  is  given  him  by  the  roll,  to  bring  it  into  court. 
And  where  the  plaintiff  delivered  the  book,  and  gave  himself  a  day 
to  bring  in  the  record,  but  did  not  bring  it  in  on  that  day,  and  the 
plaintiff  afterwards  offered  the  record,  and  moved  it  might  be  read, 
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the  motion  was  refused  by  the  court,  it  not  being  brought  in  on  the 
day  the  plaintiff"  had  given  himself  to  produce  it:s  but  the  plaintiff  in 
this  case  was  afterwards  allowed  to  continue  the  day  for  bringing  in 
the  record.1  When  the  defendant  avers  the  existence  of  the  record, 
the  plaintiff  is  allowed,  in  the  Common  Pleas,  to  give  him  a  day  to 
bring  it  into  court,  so  as  it  be  four  days  after  the  delivery  of  the 
issue:  And  when  the  proceedings  are  by  original,  and  a  general 
return  day  is  given  to  bring  in  the  record,  the  defendant  ought  to  be 
called  to  bring  it  in,  at  the  rising  of  the  court  on  that  day;  and  if  he 
fail,  the  rule  for  judgment  should  be,  unless  cause  be  shewn  on  the 
appearance  day  of  that  general  return,  and  the  record  may  be  brought 
in  on  that  or  any  intervening  day:  but  when  the  proceedings  are  by 
bill  against  an  attorney,  and  the  day  given  to  bring  in  the  record  is 
a  day  certain,  it  cannot  be  brought  in  after  that  day;  but  on  that  day, 
at  the  rising  of  the  court,  the  defendant  ought  to  be  called  to  bring  it 
in;  and  if  he  fail,  the  court  will  appoint  the  day  to  be  inserted  in 
the  rule  for  judgment  nisi  causa."  This  rule  is  drawn  up,  on  pro- 
ducing the  issue  roll  in  court,  without  any  motion. 

On  the  day  appointed  for  producing  the  record,  the  issue,  being 
previously  entered,  is  brought  into  court  by  the  clerk  of  the  treasury 
in  the  King's  Bench,  or  clerk  of  the  dockets  in  the  Common  Pleas; 
and  proclamation  being  made  by  the  crier,  for  producing  the  record, 
it  is  or  is  not  produced.  If  produced,  the  party  producing  it  is 
entitled  to  judgment,  that  he  hath  perfected  the  record;  but  other- 
wise judgment  is  given  for  the  adverse  party,  that  he  hath  failed  in 
producing  it.x  When  the  defendant  pleads  nul  tiel  record  of  a  judg- 
ment, &c.  the  record  is  commonly  produced  by  the  plaintiff;  and  in 
that  case,  the  master  in  the  King's  Bench,  who  reads  the  issue  and 
compares  it  with  the  record,  will  mark  on  the  draft  of  the  issue,  that 
[*803]  the  plaintiff  hath  produced  the  record;  upon  which  the  clerk 
of  the  rules  will  give  a  rule  for  judgment,  which  is  stated  to  be  on 
an  issue  of  nul  tiel  record,  and  expires  in  four  days.y  In  the  Com- 
mon Pleas,  the  rule  for  judgment2  is  given  with  the  secondaries, 
who  read  the  issue,  and  compare  it  with  the  record  on  which  the 
action  is  founded;  and,  on  the  expiration  of  the  rule,  the  plaintiff 
may  sign  final  judgment."  When  the  defendant  pleads  a  judgment 
recovered,  and  the  plaintiff  replies  nul  tiel  record,  the  defendant, 
on  being  called  in  court,  commonly  fails  to  produce  the  record;  and 
in  that  case,  the  roll  being  marked  by  the  master,  the  plaintiff  in  the 
King's  Bench  may  immediately  sign  interlocutoiy  judgment,  on 
four-penny  stamped  paper,  and  proceed  to  execute  a  writ  of  inquiry; 
or,  in  an  action  on  a  bill  of  exchange  or  promissory  note,  to  have 
the  damages  assessed  by  reference  to  the  officer  of  the  court.  In  the 
Common  Pleas,  there  is  a  rule  given  by  the  secondaries,  before 
interlocutory  judgment  is  signed;  which  rule  is  peremptory,  in 
actions  for  damages,  and  the  plaintiff  may  thereupon  immediately 
sign  interlocutory  judgment,  and  proceed  as  before  directed:  But  in 
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'Id.  84,5.  y  Imp.  K.  B.  346. 

u  Barnes,  264,  5.  *  Append.  Chap.  XXXIII.  <j  7. 

*  3  Salk.  151.  and  see  7  Durnf.  &  East,  »  Imp.  C  P.  340. 
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debt  for  a  sum  certain,  there  is  a  rule  for  judgment  given  in  both 
courts,  on  the  defendant's  not  producing  the  record,  which  is  only 
a  rule  nisi,  unless  cause  be  shewn  in  four  days;b  at  the  expiration 
of  which,  if  no  cause  be  shewn,  the  plaintiff*  may  sign  final  judgment, 
on  a  ten  shilling  stamped  paper,  with  the  clerk  of  the  judgments  in 
the  King's  Bench,  or  prothonotaries  in  the  Common  Pleas. 

If  the  defendant  plead  in  abatement,  another  action  depending  for 
the  same  cause,  and  the  plaintiff  afterwards  discontinue  such  action, 
the  issue  on  mil  tie!  record  must  be  found  against  him;  because  the 
plea  was  true  at  the  time  of  pleading  it:  but  if  a  recovery  be  pleaded 
in  bar,  and  the  judgment  afterwards  reversed,  before  the  day  given 
to  bring  in  the  record,  there,  upon  mil  tiel  record,  the  issue  must 
be  found  for  the  plaintiff;  because,  by  the  reversal,  the  record  is 
avoided  ab  initio.c  To  a  plea  of  justification  in  trespass,  under  a 
distringas,  the  plaintiff  replied,  that  before  the  distringas  issued, 
he  appeared  to  the  previous  writ  sued  out  by  the  defendant,  to  wit, 
a  clausum  f regit  issued  out  of  the  Common  Pleas,  prout  patet,  &e. ; 
and  on  a  rejoinder  of  nul  tiel  record,  the  court  held,  that  the  record 
of  an  appearance  to  a  clausum  fregil  issued  out  of  Chancery,  did 
not  support  the  replication;  and  that  the  words  which  followed  the 
scilicet,  being  material  could  not  be  rejected.11 

*  When  the  record  is  of  a  different  court,  the  mode  of  pro-  [*804] 
ceeding  for  bringing  in  the  tenor  of  it,  is  by  certiorari;  which,  we 
have  seen,e  is  a  writ  issuing  sometimes  out  of  Chancery,  and  some- 
times out  of  the  King's  Bench.  And  when  nul  tiel  record  is  plead- 
ed to  the  record  of  a  superior  court,  or  court  of  equal  jurisdiction, 
there  is  no  way  to  have  it,  but  by  certiorari  and  mittimus  out  of 
Chancery ;f  for  one  court  is  not  bounded  by  the  other,  in  point  of 
jurisdiction,  nor  can  they  write  to  each  other  to  certify  their  records: 
But  the  Chancery  may,  b}r  its  original  constitution,  award  a  certio- 
rari, for  bringing  up  the  tenor  of  the  record  of  a  superior  court,  and 
afterwards  send  it  by  mittimus  to  another;  and  the  certifying  such 
tenor  does  not  hinder  the  court  where  the  record  is,  from  proceed- 
ing upon  it:  And  this  method  was  contrived,  to  communicate  evi- 
dence of  the  record  from  one  superior  court  to  another,  without  the 
actual  removal  of  the  record  itself.  ^ 

If  a  recovery  in  an  inferior  court  be  declared  on,  or  pleaded  in  a 
superior  one,  and  denied,  the  certiorari  may  be  issued  out  of  the 
superior  court, h  as  well  as  from  the  court  of  Chancery.'  And  on  this 
writ,  when  the  superior  court  doth  not  send  for  the  record  of  an 
inferior  one,  to  see  whether  they  keep  within  the  limits  of  their 
jurisdiction,  but  merely,  on  nul  tiel  record,  to  know  whether  there 
be  such  a  record  or  not,  it  is  sufficient  to  certify  the  tenor  of  the 
record;1"  and  in  Chancery  they  seldom  certify  any  thing  more,  for  that 
court  does  net  in  general  send  for  the  record  of  the  inferior  one,  to 


•>  Append.  Chap.  XXXIII.  5  8.  r  Gilb.   Exec.  145.  153.   169.  and  see 

«  1  l.d.  Kavm.  274.  2  Ld.  Raym.  1014.  Gilb.  Evid.  15. 

1  Salk.  329.  S.  C.  i>  Cro.  Eliz.  821. 

d  2  New  Rep.  C.  P.  463.  «  Gilb.  Exec.  148,  9.  170. 

«  Ante,  399.  x  Id.  143.  Dver,  186,  7.  3  Salk.  296.  2 

'  2  Bur.  1034.  and  see  Cro.  Car.  297.  Atk.  317,  18. 
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bound  their  jurisdiction,  but  to  send  it  to  other  courts  b)r  mittimus:* 
But  when  the  record  is  to  be  proceeded  upon  in  a  superior  court, 
the  record  itself  must  be  returned. m 

On  a  replication  of  mil  tiel  record  to  a  plea  in  abatement,  the 
judgment  for  the  plaintiff  is  not  final,  but  only  a  respondent  ouster :n 
for  failure  of  record  in  this  case  is  not  peremptory."  In  other  cases, 
the  judgment  is  interlocutory  or  final,''  as  upon  demurrer.  When 
the  judgment  is  final,  the  rule  in  the  Common  Pleas,  as  well  as  in 
the  King's  Bench,  is  only  nisi,  unless  cause  be  shewn  within  four 
days,  in  order  that  the  defendant  may  have  that  time  to  move  in 
arrest  of  judgment:  But  when  the  judgment  is  interlocutory,  that 
reason  fails,  and  there  is  no  occasion  for  a  four  day  rule;  because  the 
[*S05]  defendant  may  move  in  arrest  of  judgment,  after  the  inquiry 
is  executed. i  And  as  the  defendant,  we  have  seen,r  may  bring  in  the 
record  in  the  Common  Pleas,  on  any  intervening  day  between  the 
giving  of  the  rule  and  the  appearance  day,  the  secondaries  in  that 
court  certify  upon  the  rule,  that  no  cause  hath  been  shewn;  which 
certificate  is  produced  to  the  prothonotaries'  clerk,  at  the  time  of 
signing  final  judgment. 


i  Gilb.  Exec.  145.  p  Append.  Chap.  XXXIII.  §  9,  &c. 

">  2  Atk.  317.  Ante,  403.  i  Barnes,  264.  and  see  Imp.  K.  B.  363. 

»  Append.  Chap.  XXVII.  §  6,  7.  420. 

°  Carth.  517.  1  Ld.  Kaym.  550.  Ante,  '  Ante,  802. 
693.  798. 
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CHAP.  XXXIV. 


Of  TRIALS  by  the  COUNTRY,  at  BAR  or  NISI  PRIUS  ; 
and  of  the  STEPS  PREPARATORY  to  the  latter,  and 
CONSEQUENCES  of  NOT  PROCEEDING  to  TRIAL,  &c. 


X  RIALS  by  the  country  are  at  bar  or  nisi  priiis.  Before  the 
statute  JVestm.  2.  (13  Edw.  I.)  c.  30.  civil  causes  were  tried  either 
at  the  bar,  before  all  the  judges  of  the  court,  in  term  time;  or  when 
of  no  great  moment,  before  the  justices  in  Eyre:  a  practice  having 
ver)^  early  obtained,  of  continuing  the  cause  from  term  to  term,  in 
the  court  above,  provided  the  justices  in  Eyre  did  not  previously 
come  into  the  county  where  the  cause  of  action  arose;  and  if  it  hap- 
pened that  they  arrived  there  within  that  interval,  then  the  cause 
was  removed  from  the  jurisdiction  of  the  justices  at  Westminster, 
to  that  of  the  justices  in  Eyre.'1  Afterwards,  when  the  justices  in 
Eyre  were  superseded,  by  the  modern  justices  of  assize,  it  was 
enacted,  by  the  above  statute,  that  "  inquisitions  to  be  taken  of  tres- 
passes, pleaded  before  the  justices  of  either  bench,  shall  be  determin- 
ed before  the  justices  of  assize,  unless  the  trespass  be  so  heinous, 
that  it  requires  great  examination;  and  that  inquisitions  of  other 
pleas,  pleaded  in  either  bench,  wherein  the  examination  is  easy,  shall 
be  also  determined  before  them;  as  when  the  entry  or  seis\i  of  any 
one  is  denied,  or  in  case  a  single  point  is  to  be  inquired  into:  But 
inquisitions  of  many  and  weighty  matters,  which  require  great  exam- 
ination, shall  be  taken  before  the  justices  of  the  benches, °  &c. ;  and 
when  such  inquests  are  taken,  they  shall  be  returned  into  the  benches, 
and  there  judgment  shall  be  given,  and  they  shall  be  enrolled." 
Since  the  making  of  this  statute,  causes  in  general  are  tried  at  nisi 
prius;  trials  at  bar  being  only  allowed  in  causes  which  require  great 
examination. b  In  the  Common  Pleas,  a  writ  of  right  may  it  seems  be 
tried  at  nisi  prius;''  but  if  the  mise  be  joined  thereon,  it  must  be 
tried  by  the  grand  assize;  and  the  court  will  not  permit  it  to  be  tried 
by  a  jury,  instead  of  the  grand  assize,  ^though  both  parties  [*807] 
desire  it.'1  And  if  the  nisi  prins  clause  be  omitted  in  the  writ  of 
summons,  and  the  knights  come  from  a  distant  county,  and  appear  at 
bar,  the  court  of  Common  Pleas  will  not  compel  them  to  be  sworn, 


a  3  Blac.  Com.  352.  «  2  Saund.45.  e.f.  1  Taunt.  415. 

b  2  Salk.  648.  a  1  Bos.  &  Pul.  192. 
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unless  the  demandant  will  undertake  to  pay  their  expenses. e  The 
statute  of  nisi  prins  extending  only  to  the  courts  of  King's  Bench 
and  Common  Pleas,  whenever  an  issue  is  joined  in  the  Exchequer, 
to  he  tried  in  the  county,  there  is  a  particular  commission,  authoriz- 
ing the  judges  of  assize  to  try  it.f 

\\ "hen  the  crown  is  immediately  concerned,  the  attorney-general 
has  a  right  to  demand  atrial  at  bar.s  In  all  other  cases,  it  is  entirely 
in  the  discretion  of  the  court,1'  governed  by  the  circumstances  of  the 
case:1  Even  if  the  parties  consent,  such  a  mode  of  trial  cannot  be  had 
without  leave  of  the  court.k  The  grounds  on  which  this  trial  ought 
to  be  granted,  are  the  great  value  of  the  subject  matter  in  question, 
the  probable  length  of  the  inquiry,  and  the  likelihood  that  difficulties 
may  arise  in  the  course  of  it.1  In  ejectment,  it  is  said,  the  rule  has 
been  not  to  allow  a  trial  at  bar,  except  where  the  yearly  value  of  the 
land  is  one  hundred  pounds;"1  and  value  alone,"  or  the  probable  length 
of  the  inquiry,  is  not  a  sufficient  ground  for  it:  But  difficulty  must 
concur;  and  in  order  to  obtain  it  upon  that  ground,  it  is  not  sufficient 
to  state  generally,  in  an  affidavit,  that  the  cause  is  expected  to  be 
difficult;  but  the  particular  difficulty  which  is  expected  to  arise,  ought 
to  be  pointed  out,  that  the  court  may  judge  whether  it  be  sufficient.0 
And  in  a  modern  instance,  the  court  refused  a  trial  at  bar  in  eject- 
ment, on  the  mere  allegation  of  length,  and  probable  questions  of 
difficulty,  in  a  cause  respecting  a  pedigree. '•  In  the  Common  Pleas, 
a  trial  at  bar  has  been  granted  upon  terms,  in  an  action  for  criminal 
conversation. q  But  they  refused  it  in  ejectment,  on  a  question  of 
sanity,  where  it  would  have  occasioned  delay,  and  some  of  the  wit- 
nesses were  old  and  infirm,  and  not  able  to  travel  to  Westminsters 
So,  in  a  cause  concerning  rights  of  chace,  involving  documentary 
evidence  of  great  length  and  antiquity,  together  with  much  oral 
testimony,  that  court  would  not  grant  the  plaintiff  a  trial  at  bar;  a 
[*S0S]  new  trial  ^having  recently  been  refused  in  the  King's  Bench, 
where  another  defendant,  who  had  contested  the  same  rights,  had 
obtained  a  verdict.s 

If  one  of  the  justices  of  either  bench,  or  a  master  in  Chancery,  be 
concerned,  it  is  a  good  cause  for  a  trial  at  bar,  be  the  value  what  it 
may:1  And  it  is  said,  that  such  trial  was  never  denied  to  any  officer 
of  the  court,  nor  hardly  to  any  gentleman  at  the  bar."  The  plaintiff 
may  have  a  trial  of  this  nature,  by  the  favour  of  the  court,  though 
he  sue  in  Jbrnia pauperis:"-  but  when  the  plaintiff  is  poor,  the  court 
will  not  grant  it  to  the  defendant,  unless  he  will  agree  to  take  nisi 


■  1  Tauj»t#415.  »  Say.  Rep.  79.  and  see  2  Lil.  P.  K.  604. 

'  Bui.  Ni.  Pri.  304.    Append.  Chap.  1  Barnard.  K.  B.  141. 

XXXVI.  §  8.  p  Doe  ex  dim.  Jngell  v.  Angell,  T.  36 

p  1  Str.  52.  644.  2  Str.  816. 1  Barnard.  Geo.  III.  K.  15. 

K.  B.  88.  S.  C.  i  Barnes,  438.  Cas.  Pr.  C.  P.  103.  Pr. 

h  Say.  Hep.  79.  Reg;.  411.  S.  C. 

i  1  Uurnf.  &.  East,  367.  r  Barnes,  447. 

k  2  Li!.  I*.  K  608.  1  Str.  696.  5  1  Brod.  &  Bing.  265.  3  Moore,  582. 

1  Per  Kenyan,  arg.  Dong'.  437.  and  see  S.  C. 

1  Uurnf.  &.  East,  363.  '  1  Sid.  407. 

>»  1  Barnard.  K.  B.  141.  Barnes,  447.  "  2  Salk.  651.6  Mod.  123.  S.C.  butsee 

but  see  1  Str.  479.  2  Lil.  P.  R.  608. 

»  2  Calk.  648.  Barnes,  447.  *  12  Mod.  318. 
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priits  costs,  if  he  succeed,  and  if  he  fail,  to  pay  bar  costs.?  In 
London,  it  is  said,  a  cause  cannot  be  tried  at  bar,  by  reason  of  the 
charter  of  the  citizens,  which  exempts  them  from  serving  upon  juries 
out  of  the  city-.2  And  when  the  cause  of  action  arises  in  a  county 
palatine,  it  has  been  doubted  whether  the  court  can  compel  the 
inhabitants  of  the  palatinate  to  attend  as  jurors. a 

A  trial  at  bar  is  never  granted  before  issue  joined, b  except  in 
ejectment;  in  which,  as  issue  is  very  seldom  joined  till  the  term  is 
over,  it  would  afterwards  be  too  late  to  make  the  application.0  This 
sort  of  trial  should  regularly  be  moved  for,  in  the  term  preceding 
that  in  which  it  is  intended  to  be  had,  as  in  Hilary  for  Easter,  and 
in  Trinity  for  Michaelmas  term;d  except  where  lands  lie  in  Mid- 
dlesex:'' and  it  is  never  allowed  in  an  issuable  term/ unless  the 
crown  be  concerned  in  interest,*  or  under  very  particular  and  press- 
ing circumstances.'1  In  Easter  term,  the  court  of  King's  Bench  did 
not  formerly  allow  more  than  ten  trials  at  bar;'  and  they  must  have 
*been  brought  on  a  fortnight  at  least  before  the  end  of  it,u  to  [*809] 
allow  sufficient  time  for  the  other  business  of  the  court. 

From  what  has  been  said  it  will  be  seen,  that  the  courts  are 
extremely  unwilling  to  grant  a  trial  at  bar,  except  in  cases  where  it 
appears  to  be  absolutely  necessary.  And  even  where  it  is  fit  that  a 
trial  at  bar  should  be  granted,  as  it  is  a  favour  asked  by  the  party 
applying  for  it,  they  will  lay  him  under  reasonable  terms:  And 
therefore,  where  the  defendant  in  ejectment  applied  for  a  trial  at 
bar,  and  it  appeared  that  the  lessor  of  the  plaintiff  was  in  such  indi- 
gent circumstances,  as  not  to  be  able  to  bear  the  expense,  and  that 
one  of  his  witnesses  was  a  woman  above  eighty  years  of  age,  who 
might  die  before  a  trial  at  bar  could  be  had,  the  court  of  King's 
Bench  required  the  defendant  to  consent,  that  if  he  succeeded,  he 
should  only  have  nisi  prius  costs;  but  that  if  the  lessor  of  the  plain- 
tiff were  to  succeed,  he  should  have  bar  cosls:  and  that  the  old  wit- 
ness should  be  examined  upon  interrogatories,  and  her  depositions 
read,  if  she  should  die  before  the  trial:1  It  was  also,  by  consent, 
made  part  of  the  rule,  that  the*  cause  should  be  tried  by  a  Middle- 
sex jury,  instead  of  one  from  Norfolk,  where  the  premises  were 
situ  ited."' 

Formerly,  there  was  no  other  notice  given  of  such  trial,  in  the 

y  2   Salk.  648.  Doug-.  437.  but  see  2  *  2  Salk.  649. 

Barnard.  K.  B.  146.  f  Filzgib.  267.  Per  Butler,  3.  in  Cole- 

z  2  Lil.  P.  R.  607.  2  Salk. 644.  Rut  note,  man  v.  City  of  London,  M.  21  t.eo.  III.  K. 

the   great  cause   of  Locki/er  against  the  B.  Barnes,  447.  1  H.  lilac.  211.  CJ.  P.  But 

East  India   Company  was  tried  at   bar,  the  case  of  Goodtttle  ex  d.ru.  Leiett  v. 

(M.  2  Geo.  III.)  by  a  spec;*!  jury  of  mer-  Bra/ium  (4  Durnf.  &  East,  497.  was  tried 

chants  of  London.  2' Salk.  6*4. 1  Durnf.  at  Bar,  in  HJiuryta!ta%S2<ieo.'lli.K.B. 

&.  East,  366.    In  that  case,  however,  the  s  2  l.il.  P.  |{.  603.  \i.  M.  4  Ann.  (c).  K. 

jury  consented  to  be  sworn,  and  waive  B.  1  Str.  52.  Rex  v.  Keene  and  others,  H. 

their  privilege.  2  Mils.  136.  26  (ieo.  III.  K.  13. 

a  Say.  Rep.  47.  and  see  1  Durnf.  and  "  2  l.il.  P.  R.  615.  1  Str.  52.  1  Barnard. 

East,  363.  K.  R.  37U. 

b  2  Lil.  P.  R.  238.  608.  12  Mod.  331.  1  1  2  Lil.  P.  11.  607. 

Str.  696.  2  Barnard.  K.  B.  125.    1  Durnf.  "  2  Lil.  P.  It.  609. 

&  East,  364.  innolis.  1  Doug-.  437. 

c  Say.  Rep.  155.  Barnes,  455.  »  Id.  thd. 

d  2  Lil.  P.  R.  603.  611.  Cas.  Pr.  C.  P.  66. 
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King's  Bench,  than  the  rule  in  the  office;"  but  now,  it  is  said,  there 
must  be  fifteen  days  notice.0  The  plaintiff,  however,  as  in  other 
cases,  may  countermand  his  notice,  and  prevent  the  cause  from  being 
tried  at  the  day  appointed;  after  which,  it  cannot  be  brought  to  trial 
again,  unless  some  new  day  be  appointed  by  the  court.*"  And  it  is 
said,  that  a.  second  rule  cannot  be  made  for  a  trial  at  bar,  between 
the  same  parties  in  the  same  term.'*  Previously  to  giving  notice,  the 
day  appointed  for  the  trial  must  be  entered  with  the  clerk  of  the 
papers,  in  the  King's  Bench/ and  before  the  trial,  a  copy  of  the  issue 
must  be  left  with  him,  in  order  that  he  may  take  four  copies  of  it, 
which  he  delivers  to  the  judges:s  and  in  that  court,  a  trial  at  bar 
could  not  formerly  have  been  on  a  Saturday,1  or  the  last  paper-day 
in  term,  except  in  the  king's  case."  In  the  Common  Pieas,  it  is  a 
rule,  that  the  plaintiff's  attorney  must,  before  the  essoin  day  of  the 
term  in  which  the  cause  is  appointed  to  be  tried,  give  notice  to  the 
[*810]  chief  prothonotary  or  his  secondary,  of  the  day  of  trial,  that  the 
same  may  be  put  down  in  the  court  book  provided  for  that  purpose; 
and  in  case  of  neglect,  the  cause  shall  not  be  tried  that  term,  without 
motion,  and  the  special  direction  of  the  court."  And  in  that  court, 
the  chief-justice  and  rest  of  the  judges  shall  respectively  have  copies 
of  the  issue  ia  the  cause  delivered  to  them,  four  days  before  the 
time  appointed  for  trial.' 

.  A  trial  at  bar  is  had  upon  the  distringas  or  habeas  corpora,  as  at 
common  law,  without  any  clause  of  nisi prius:  and  it  is  mostly  by 
a  special  jury  of  the  county  where  the  action  is  laid.6  Sir  days 
notice  at  least  ought  to  be  given  to  the  jurors  before  the  trial ;a  and 
if  a  s  ilh:ient  number  do  not  attend  to  make  a  jury,  the  trial  must 
be  adjourned,  and  a  decern  or  octo  tales  awarded,  as  at  common  law;b 
for  the  parties  in  this  case  cannot  pray  a  tales  upon  the  statutes.0 
And  no  writ  of  alias  or  pluries  distringas,  with  a  tales,  for  the 
trial  of  an  issue  at  bar,  shall  be  sued  out  before  the  precedent  writ  of 
distringas,  with  a  panel  of  the  names  of  the  jurors  annexed,  shall 
be  delivered  to  the  secondary,  to  the  intent  that  the  issues  forfeited 
by  the  jurors,  for  not  appearing  upon  the  precedent  writ,  may  be 
duly  estreated. d  On  a  trial  at  bar,  in  the  King's  Bench,  it  is  the 
secondary's  duty  to  call  over  and  swear  the  jury,  and  record  the 
verdict,  whether  taken  in  court,  or  in  private  after  the  court  is 
adjourned;   of  the  clerk  of  the  rules,  to  mark  all  deeds  and  papers 

»  Append.  Chap.  XXXIV.  §  1.  W.  III.  K.  11.  1  Bur.  292.  but  see  Doug. 

0  Append.  Chap.  XXXIV.  §  6.  2  Sulk.  438.  where  the  trial  was  had,  by  consent, 

649.  hut  see  Imp.  K.  B.  391.  where  it  is  by  a  jury  of  a  different  county;  and  in 

sa'.d,  that   now  there   must  he  the  same  Wuies,  or  Berw'ch  upon   Tweed,  &.c.  or 

notice  of  trials  at  bar  as  in  other  cases;  where  an  impartial  trsal  cannot  he  had, 

r  U.  M.  4  Ann.  (c).  K.  B.  Imp.  C.  P.  thejury  must  come  from  the  next  EngLsh 

392.  or  adjoining  county. 

q  Fitzgib.  267.  a  Sav.  Hep.  30. 

'  2  Lil.  P.  R.  60S.  b  5  bumf.  &  East,  457,  8.  462. 

•  Imp.  K.  B.  391.  =35  lien.  VIII.  C.  6.4  &.  5  Ph.  &  M.  C. 
«  2  Ld.  P.  It.  602.  7.  5  El.  c.  25.  14  El.  c.  9.  7  &  8  W.  III.  c. 
u  2  Salk,  625.  32.  $  3. 

*  It  II.  9  Ann.  rcg.  1.  C.P.  d  R.  H.  14  &  15  Car.  II.  K.  B.  2  Lil. 
y  R.  M.  3  Geo.  \l.reg.  1.  C.  P.           .  P.  It.  123. 

■  2  Lil.  P.  R.  123.  1  Salk.  405.  R.  T.  8 
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given  in  evidence,  and  to  have  the  custody  of  them  after  the  trial, 
till  called  for;  and  of  the  clerk  of  the  papers,  to  read  the  record  and 
the  written  evidence. e  In  the  Common  Pleas,  we  have  seen/  it  is 
the  duty  of  the  secondaries  to  copy  the  issues  for  the  judges,  and 
deliver  four  copies  thereof;  to  call  the  jury,  and  defendant;  to  read 
the  record  and  all  written  evidence,  and  to  record  the  verdict. s 
After  a  trial  at  bar,  if  either  party  be  dissatisfied  with  the  verdict, 
he  may  move  for  a  new  trial,  as  in  other  cases. h 


^Trials  at  nisi  prius  are  always  had  in  the  county  where  [*811] 
the  venue  is  laid,  and  where  the  fact  was,  or  is  supposed  to  have  been 
committed;1  except  where  the  venue  is  laid  in  Wales,  or  Berwick 
upon  Tweed,*-  &c.  or  in  a  county  where  an  impartial  trial  cannot 
be  had,  in  which  cases  the  cause  shall  be  tried  in  the  next  Eng- 
lish or  adjoining  county:1  and  Herefordshire  is  considered  as  the 
next  English  county  to  South  Wales,  and  Shropshire  to  North 
Wales. m 

Anciently,  it  seems,  all  causes  in  Middlesex  were  tried  at  bar: 
But  this,  from  the  increase  of  business,  having  been  found  extremely 
inconvenient,  it  was  enacted  by  the  statute  IS  Eliz.  c.  12.  that  "the 
chief  justice  of  England,  the  chief  justice  of  the  Common  Pleas,  and 
the  chief  baron  of  the  Exchequer,  or  in  their  absence  two  puisne 
judges  of  their  respective  courts,  within  term-time  or  four  days 
next  after  the  end  of  every  term,  might  try  in  Westminster  hall, 
all  manner  of  issues  which  ought  to  be  tried  in  any  of  the  said 
courts,  by  an  inquest  of  the  said  county  of  Middlesex:  and  that 
commissions  and  writs  of  nisi  prius  should  be  awarded  in  such 
cases,  as  had  been  used  in  any  other  shire  of  the  realm."  Two 
puisne  judges  were  required  to  sit  at  nisi  prius  in  Middlesex,  in 
the  absence  of  the  chief  justices  or  chief  baron,  till  the  statute  12 
Geo.  I.  c.  31.  by  which  it  was  provided,  that  any  one  judge  of  the 
several  courts  of  record  in  Westminster  hall,  might  try  causes  in 
the  manner  prescribed  by  18  Eliz.  c.  12;  and  the  time  was  extended 
to  the  space  of  eight  days  after  the  end  of  every  term.  By  a  sub- 
sequent statute,"  this  time  was  still  further  extended  to  fourteen 
days.  And,  by  the  statute  1  Geo.  IV.  c.  55.  §  1.  causes  may  be 
tried  in  Middlesex,  at  any  time  during-  the  vacation.  Trials  may 
also  be  had  in  that  county,  either  in  Westminster  hall,  or,  with 
the  consent  of  his  Majesty,  signified  under  his  sign  manual,  in  any 
other  fit  place  in  the  city  of  Westminster.0 


e  From  a  MS.  note,  in  the  late  Mr.  •>»  2  Maule  &.  Sel.  270.  and  see  11  East, 

Card's  book  at  the  Rule  Office.  370. 

'  Ante,  40.  n  24  Geo.  II.  c.  18.  §  5. 

sForthe  form  of  the  entry  of  a  verdict,  °  Stat.  I.  Geo.  IV.  c.  21.  And  see  the 

on  a  trial  at  bar,   in  K.  B.  see  Append,  statute  3  Geo.  IV.  c.  87.  for  enabling  his 

Chap.  XXXVII.  §  1.  majesty's  court  of  Excliequer  to  sit,  and 

h  Sty.  Rep.  462.  466.  1  P.  Wms.  212.  the  lord  chief  baron  or  any  other  baron 

2  Ld.  Raym.  1358.  1  Str.  584.  S.  C.  2  Str.  of  the  said  court  to  try  Middlesex  issues, 

1105.  2  Atk.  320.  1  Bur.  395.  S.  P.  elsewhere  than  in  the  place  where  the 

1  3  Bur.  1334.  court  of  Exchequer  is  commonly  held  in 

k  2  Bur.  859.  that  county,  during-  the  period  of  rebuild- 

1  Ante,  780,  81,  2.  ing-  the  said  court. 
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In  London,  trials  al  nisi  prius  take  place  by  immemorial  custom,- 
and  the  judges  sit  at  Guildhall,  when  and  as  long  as  the  exigency 
of  business  requires.*     And,  by  the  statute  1  Geo.  IV.  c.  55.  §  2. 

for  giving  further  facilities  to  the  proceedings  in  the  court  of  King's 
Bench,  "  any  one  of  the  judges  of  that  court  is  authorized,  at  the 
[*812]  request  of  the  chief  justice,  to  sit  for  the  trial  of  causes  at 
nisi  prius  in  Westminster  and  London,  on  the  same  days  on  which 
the  said  chief  justice,  or  any  other  judge  of  the  same  court,  in  the 
absence  of  the  said  chief  justice,  shall  be  sitting,  for  the  trial  of 
causes  at  those  places  respectively,  so  that  the  trial  of  two  causes 
may  be  proceeded  in  at  the  same  time:  and  all  jurors,  witnesses, 
and  other  persons,  who  may  have  been  summoned  or  required  to 
attend,  and  who  ought  to  attend,  at  or  for  the  trial  of  any  cause  be- 
fore the  said  chief  justice,  during  the  time  aforesaid,  shall  give  their 
attendance  at  and  for  the  trial  thereof,  before  such  other  judge  as 
may  be  sitting  for  the  trial  thereof,  by  virtue  of  that  act;  and  it 
shall  and  may  be  lawful  to  and  for  the  marshal,  and  other  officers  of 
the  said  chief  justice,  to  appoint  from  time  to  time  fit  and  proper 
persons,  to  be  approved  by  the  said  chief  justice,  to  attend  for  them 
and  on  their  behalf  respectively,  before  such  judge:  Provided  al- 
ways, that  all  causes  intended  to  be  tried  at  any  sittings  at  nisi 
prius  in  Middlesex,  or  London,  shall  be  entered  for  trial  with  the 
marshal  of  the  said  chiqf  justice,  and  all  process  and  other  proceed- 
ings, for  or  relating  to  the  trial  thereof,  shall  1)2  made  and  issued 
according  to  the  practice  and  forms  now  in  use;  but,  nevertheless, 
the  trial  of  every  cause  which  shall  be  tried  in  virtue  of  that  act, 
shall  be  entered  of  record,  as  having  bjen  had  and  made  befora  the 
judge  before  whom  such  cause  shall  happen  to  have  been  actually 
tried." 

In  the  King's  Bench  and  Common  Pleas,  particular  days  are  ap- 
pointed by  the  chief  justices,  for  the  trial  of  causes  in  London  and 
Middlesex,  at  the  sittings  in  and  after  each  term.  In  the  Exchequer 
of  Pleas,  it  is  a  rule,  that  "  the  sitting  in  London  shall  be  holden 
at  the  Guildhall  of  the  said  city,  on  the  second  day  next  preceding 
the  end  of  the  term;  and  that  the  sitting  for  the  county  of  Middle- 
sex shall  be  holden  in  the  court  of  Exchequer  in  Westminster  hull, 
on  the  day  next  preceding  the  end  of  the  term:  and  that  the  sitting 
in  London  after  each  termj  shall  be  holden  on  the  second  day  next 
after  the  end  of  the  term:  and  the  sitting  after  each  term  in  Middle- 
sex, shall  be  holden  on  the  sixth  day  of  the  sitting  next  after  the  end 
of  the  term."''  And,  by  a  late  notice,1'  the  chief  baron  sits  at  two 
o'clock,  instead  otsix,  in  London  and  Middlesex:  In  other  respects, 
he  sits  at  nisi  prius  as  usual.  The  king,  by  his  prerogative,  may 
try  his  cause  either  at  bar  or  nisi  prius ;s  and  he  may  try  it  in  what 
county  he  pleases.1  In  practice,  however,  it  is  usually  tried  in  the 
[*813]  court  of  Exchequer,  in  Middlesex:1  "and,  in  that  court,  the 
first  seven  clays  of  the  sittings  after  the  end  of  each  term  in  Mid- 


p  3  Campb.  42.  n.  r  j\t.  54  Geo.  III.  in  Scac.  Man.  Ex.  Ap- 

i  R.  E.  49  Geo.  III.  in  Scac.  Man.  Ex.     penrf.  227. 
Append.  226.  8  Price,  507.  .  Sav.  2.  Cro.  Car.  348,  9. 

1  West  on  Extents,  216. 
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dlesex,  are  said  to  be  appropriated  to  the  trial  of  crown  causes." 
Issues  directed  by  the  court  of  Chancery  are  tried  in  the  King's 
Bench,  or  Common  Pleas:  and  issues  from  the  Exchequer,  on  the 
law  side  of  the  same  court." 


Previously  to  the  sittings  or  assizes,  at  which  the  cause  is  in- 
tended to  be  tried,  the  plaintiff  should  give  due  notice  of  trial ;  and  if 
he  proceed  to  trial,  without  giving  such  notice,  the  verdict  may  be 
set  aside  for  irregularity.  Every  notice  of  trial  ought  to  be  in 
writing  ;y  and  given  to  the  defendant,  if  he  appear  in  person,  or 
otherwise  to  his  attorney,  if  his  place  of  abode  be  known  ;z  but  if 
the  attorney's  place  of  abode  be  unknown,  the  notice  may  be  given 
to  the  defendant  himself  :a  And  when  the  defendant  is  a  prisoner, 
notice  of  trial  may  be  given  to  the  turnkey. b  In  country  causes, 
the  notice  of  trial,  in  the  King's  Bench,  should  be  given  to  the 
agent  in  town  ;c  but  in  the  Common  Pleas,  it  seems  that  it  may  be 
given  either  to  the  agent  in  town,  or  to  the  attorney  in  the  country, d 
except  where  it  is  given  on  the  back  of  the  issue,  in  which  case,  as 
the  issue  must  be  delivered,*5  so  the  notice  of  trial  must  of  necessity 
be  given  to  the  agent  in  town.  In  the  Exchequer,  all  notices  of 
trial  given  by  the  attornies  or  side  clerks  of  the  office  of  pleas,  in 
causes  instituted  there,  are  required  to  be  entered  in  the  book  of 
orders  kept  in  such  office,  and  a  written  notice  of  such  entries  left 
at  the  seat  in  the  said  office,  of  the  attorney  "or  clerk  in  court  con- 
cerned for  the  defendant,  or  at  his  chambers  or  place  of  resi- 
dence/ 

In  the  King's  Bench,  upon  the  delivery  of  a  paper  book,  wherein 
issue  is  joined,  and  notice  of  trial  given,  (as  it  may  be,)  on  the 
back  of  the  book,  if  the  special  pleadings  be  afterwards  waived, 
and  the  general  issue  given,  the  notice  which  was  given  for  the  trial 
of  the  special  issue,  shall  serve  for  notice  of  trial  upon  the  general 
issue. s  And,  in  the  Common  Pleas,  in  all  cases  where  the  plain- 
tiffs pleading  *concludes  to  the  country,  the  defendant's  [*814] 
attorney  shall  be  bound  to  accept  of  notice  of  trial  upon  the  back  of 
such  pleading,  whether  the  same  be  delivered  or  left  in  the  office  ; 
and  such  notice  of  trial  shall  be  as  good  and  effectual,  as  if  issue  had 
been  actually  joined. h  So,  in  the  Exchequer,  it  is  a  rule,  that  "in 
all  cases  where  the  plaintiff  concludes  to  the  country,  his  attorney 
or  clerk  in  court  may  give  notice  of  trial,  at  the  time  of  delivering 

»  Edm.  Excheq.  302.     And  fortlie  bu-  306.  S.  P. 
siness  done  at  the  sittings  of  the  outer        a  Id.  ibid. 
court  of    Exchequer  in  term,   see  No-         b  1  Str.  248.  Ante,  370. 
tice  of  28  April,  1817.     4  Price,  21,2.         c  3  East,  568. 

Man.    Ex.  Append.  298.  2   Chit.    ltep.         *  Barnes,  306.  but  see  id.  298.  Cas.  Pr. 

382,  3.  C.   P.  120,  S.  C.  semb.  contra. 

*  2  Anstr.  493.  601.     1   Madd.  Chan.         •  Cas.  Pr.  C.  P.  94. 

106.  f  R.  H.  39  Geo.  111.  in  Scac.  Man.  Ex. 

y  R.  M.  4  Ann.  ( c.j  K.  B.  Cas.  Pr.  C.  Append.  223,  4.    8    Price,  503.   Ante. 

P.  3.  505. 

*  Say.  Rep.    133.  K.  B.  Cas.  Pr.  C.  P.         s  R.  H.  8  Geo.  I.  fa.  J  K.  B. 
62.  Pr.  Reg-.  276.  396.  442.  S.  C.  Barnes,         "  R.  T.  2  Geo.  I.  C.  P. 
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his  replication  or  other  subsequent  pleading;,  in  case  issue  shall  be 
joined  thereon,  or  of  executing  a  writ  of  inquiry,  in  default  of 
joining;  issue  ;  which  shall  be  deemed  good  notice  of  trial,  from  the 
time  of  the  delivery  of  such  replication  or  other  subsequent  plead- 
ing;, in  case  issue  shall  be  joined."' 

Notice  of  trial  may  be,  and  is  usually  given  on  the  back  of  the 
issue  or  paper  book,  in  the  King's  Bench  ;  or  it  may  be  given  on  a 
separate  paper. k  In  the  former  case,  it  need  not  be  so  particular  as 
in  the  latter  :  and  therefore,  where  the  issue  was  indorsed  as  fol- 
lows, "Take  notice  of  trial  at  the  next  assizes,"  this  was  holden  to 
be  a  sufficient  notice,  without  any  mention  of  the  date,  county,  or 
attorney's  name  ;  though  it  would  have  been  otherwise,  if  given  on 
a  separate  paper.1  And,  in  the  Common  Pleas,  the  continuance  of 
a  void  notice  of  trial  may  operate  as  a  new  notice,  if  given  in  regu- 
lar time."1  When  there  are  several  defendants,  and  one  of  them 
pleads,  and  the  other  lets  judgment  go  by  default,  the  notice  should 
express  that  the  issue  joined  with  the  former  will  be  tried,  and  that 
the  jury  will  at  the  same  time  assess  the  damages  against  the 
latter." 

If  the  venue  be  laid  in  London  or  Middlesex,  and  the  defendant 
live  within  forty  computed"  miles  of  London,  there  must  be  eight 
days  notice  of  trial,  exclusive  of  the  day  it  is  given,  but  inclusive 
of  that  on  which  the  trial  is  to  be  had  ;  and  if  the  defendant  live 
above  forty  computed  miles  from  London,  then  fourteen  days  no- 
tice must  be  given.''  And  it  is  a  rule  in  both  courts,  that  "  in  every 
notice  of  trial  to  be  given  for  the  sittings  after  any  term,  to  be 
holden  at  the  Guildhall  of  the  city  of  London,  it  shall  be  specified 
whether  the  cause  is  intended  to  be  tried  at  the  first  day  of  such 
sittings,  or  at  the  adjournment  day  ;  and  that  in  every  case  in  which 
such  notice  shall  specify  that  the  cause  is  to  be  tried  at  the  adjourn- 
ment day,  it  shall  be  sufficient  to  give  such  notice  eight  days  before 
the  first  day  of  the  sittings  after  term,  if  the  defendant  or  defen- 
[*815]  dants  reside  above  forty  *miles  from  the  said  city  of  Lon- 
don, and  four  days  before  the  said  first  day,  if  the  defendant  or  de- 
fendants reside  within  that  distance. "i  In  the  Exchequer,  by  a 
late  rule,1'  "all  notices  of  trial,  in  causes  on  the  plea  side  of  this 
court,  for  the  sittings  after  term  in  London  and  Middlesex,  shall, 
in  case  the  defendant  or  defendants  reside  at  a  less  distance  from  the 
cities  of  London  or  Westminster  than  forty  miles,  be  given  eight 
days  before  the  day  appointed  by  the  lord  chief  baron,  for  the  trial 
of  the  same  causes  ;  and  in  case  the  defendant  or  defendants  reside 
forty  miles  or  upwards  therefrom,  then  such  notices  of  trial  shall  be 
given  fourteen  days  before  such   day  appointed   by  the  lord   chief 


iR.  T.  26  &  27  Geo.  II.  §  4.  ifi  Scac.  p  R.  M.  4  Ann.  fc.J  K.  B.  R,  M.  1654. 

Man.  Ex.  Append.  211.  §  21.  C.  P. 

k  Append.  Chap.  XXXIV.  §  2,  &c.  i  It.  F>.  51  Geo.  Ill   K.  B.  13  East,  593. 

i  2  Str.  1237.  2  Campb.  blind.  XII.  11.  U.  32  Geo.  111. 

™2Blac.  Rep.  1298.  and  see  Barnes,  C.  P. 

292.  Pr.  Reg.  396.  S.  C.  »  It.  E.  56  Geo.  III.  in  Scac.  Man.  Ex. 

•>  Append.  Cliap.  XXXIV.  §  5.  Append.  227.  4  Price,  4. 

•  2  Str.  954.  1216. 
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baron  as  aforesaid  ;  one  day  being  considered  inclusive,  and  the 
other  exclusive." 

In  country  causes,  eight  days  notice  of  trial  seems  to  have  been 
formerly  sufficient  ;3  but  now,  by  statute  14  Geo.  II.  c.  17.  §  4. 
"  where  the  defendant  resides  above  forty  miles  from  town,  no  cause 
shall  be  tried  at  nisi  prius,  either  at  the  assizes  or  sittings  in  Lon- 
don or  Westminster,  unless  notice  of  trial  in  writing  has  been  given, 
at  least  ten  days  before  such  intended  trial  :'"  and  hence  ten  days 
notice  of  trial  is  required,  in  all  cases,  at  the  assizes.  But  as  this 
statute  has  no  negative  words,  it  is  still  necessary  to  give  fourteen 
days  notice  of  trial  for  the  sittings  in  London  or  Westminster, 
where  the  defendant  lives  above  forty  computed  miles  from  Lon- 
don."1 And  when  a  defendant,  residing  in  town  at  the  issuing  of 
the  writ  changes  his  residence  permanently  to  the  country,  at  the 
distance  of  above  forty  miles  from  town,  before  the  delivery  of  the 
issue,  he  is  entitled  to  fourteen  days  notice  of  trial. x  And  the  like 
notice  is  required,  when  the  defendant  usually  resides  abroad,  and 
has  no  settled  habitation  in  this  country  ;?  or  where  his  place  of 
abode  is  above  forty  miles  from  London,  though  he  may  happen  to 
be  there  at  the  time  of  the  arrest,  or  notice  of  trial.2  But  when 
the  defendant  being  a  practising  attorney,  has  chambers  in  one  of 
the  inns  of  court,  and  a  house  above  forty  miles  from  London,* 
or  when  he  has  a  permanent  residence  in  town,  from  which  his  ab- 
sence is  merely  occasional  or  temporary,11  eight  days  notice  of  trial 
is  sufficient :  *  which  also  seems  to  be  the  case,  when  there  [*S16] 
are  several  defendants,  and  one  of  them  resides  within  forty  miles 
of  London.1"  So,  in  the  Exchequer,  it  is  a  rule,d  that  "in  all 
cases  where  the  venue  is  laid  in  the  country,  and  a  term's  notice  is 
not  necessary,  ten  days  notice  "of  trial,  exclusive  of  the  day  it  is 
given,  shall  be  deemed  sufficient  notice  ;  but  if  the  venue  be  laid  in 
London  or  Middlesex,  and  the  defendant  reside  above  forty  miles 
from  London,  then  the  plaintiff  shall  give  fourteen  days  notice  of 
trial,  exclusive  of  the  day  it  is  given,  unless  a  baron  shall  think  fit 
to  order  otherwise." 

Upon  an  old  issue,  or,  in  other  words,  when  there  have  been  no 
proceedings  (or  four  terms  exclusive/  or,  as  it  seems,  (in  the  King's 
Bench,)  for  a  yearr  after  issue  joined,  a  term's  notice  of  the  plain- 
tiff's intention  to  proceed,  is  requisite  ;  which  notice  must  be  given 
before  the  essoin  day  of  the  fifth,    or  other  subsequent  term  :S 


•  R.  M.  1654.  §  21.  C.  P.  d  R.  H.   16  Geo.  HI.  in  Scac.  Man.  Ex. 
'  Notice  of  trial  on  the  9th,  for  the  Append.  220. 
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And  a  judge's  or  baron's  summons,  if  no  order  has  been  made  upon 
it,  is  not  a  proceeding  within  the  meaning  of  this  rule  ;h  nor  the 
suing  out  of  a  venire  facias  or  distringas,  in  the  vacation  of  the 
fourth  term,  though  it  be  tested  and  entered  as  of  that  term  :'  But 
a  judge's  order,  or  notice  of  trial,  though  countermanded,*4  or  notice 
that  the  plaintiff  will  proceed  in  the  cause,  which  has  not  been 
acted  under,  is  such  a  proceeding  as  will  prevent  the  necessity  of 
giving  a  term's  notice.1  The  rule  requiring  a  term's  notice  does  not 
extend  to  a  trial  by  proviso,"1  or  a  motion  for  judgment  as  in  case  of 
a  nonsuit  ;"  and  being  confined  to  voluntary  delays,  it  does  not  ap- 
ply, when  the  cause  has  been  stayed  by  injunction  or  privilege  ;° 
or  when  there  has  been  an  agreement  to  stay  proceedings  for  a 
limited  time,  to  enable  the  defendant  to  pay  the  debt,  in  default  of 
which  the  plaintiff  is  to  be  at  liberty  to  proceed.''  Short  notice  of 
trial,  in  country  causes,  must  be  given  four  days  at  least  before  the 
[*817]  commission  day,  one  exclusive  and  the  other  inclusive  ;i 
In  town  causes,  two  days  notice  seems  to  be  sufficient;1'  but  it  is 
usual  to  give  as  much  more  as  the  time  will  admit  of  :  and  if  the 
defendant  be  under  terms  to  take  short  notice  of  trial  for  the  last 
sittings  in  term,  and  no  notice  be  given  for  those  sittings,  he  is  not 
obliged  to  take  short  notice  for  the  sittings  after  term.s  So,  in  the 
Common  Pleas,  an  undertaking  to  accept  short  notice  of  trial  for  the 
sittings  after  term,  given  when  there  is  not  time  for  short  notice  of 
trial  at  the  sittings,  does  not  compel  the  defendant  to  accept  short 
notice  of  trial  at  the  adjourned  sittings.1  Sunday  is  to  be  accounted 
a  day  in  these  notices,  unless  it  be  the  day  on  which  the  notice  is 
given." 

If  the  plaintiff  be  not  ready  to  proceed  to  trial  pursuant  to  notice, 
he  may  countermand,  or  in  some  eases  continue  it.  Notice  of  coun- 
termand, like  notice  of  trial,  ought  to  be. in  writing;* -and  may  be 
given  to  the  attorney  in  the  country,  as  well  as  the  agent  in  town.^ 
Before  the  statute  14  Geo.  II.  c.  17.  two  days  notice  of  counter- 
mand appears  to  have  been  sufficient  in  all  cases,  unless  it  was  for  a 
trial  at  the  assizes,  and  the  countermand  was  given  to  the  agent  in 
town;  in  which  case  it  was  required  to  be  given  four  days  before 
the  commission  day.z  But  now,  by  that  statute,  §  5.  the  counter- 
mand of  notice  of  trial  at  the  assizes,  or  in  a  town  cause  where  the 
defendant  lives  above  forty  miles  from  London,  must  be  given  six 


b  R.  E.  13  Geo.  II.  C.  P.  East,  660. 
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days  at  least  before  the  intended  trial:  In  other  cases,  two  days 
notice  of  countermand  is  still  sufficient,  the  day  of  countermand 
being  one,  exclusive  of  the  commission  day,  or  day  of  sittings.  In 
the  Common  Pleas,  notice  of  trial  cannot  be  given  or  countermand- 
ed on  a  Sunday;*  but  it  seems  that  before  the  statute,  where  the 
commission  day  was  on  Monday,  notice  of  trial  might  have  been 
countermanded  on  the  Saturday  preceding:b  and  in  that  court,  notice 
of  trial  may  be  countermanded,  though  the  record  be  made  a  rema- 
net.c  In  the  Exchequer,  six  days  notice  of  countermand,  exclusive 
of  the  day  it  is  given,  is  deemed  sufficient  notice  in  all  cases,  where 
the  venue  is  laid  in  the  country,  unless  where  a  defendant  is  obliged 
to  take  short  notice  of  trial. d 

*If the  plaintiff  give  notice  of  trial,  and  proceed  not  accord-  [*818] 
ingly,  he  cannot  in  general  take  the  cause  down  to  trial  again,  with- 
out new  notice,  to  be  given  as  before,  unless  by  consent  or  rule  of 
court.6  But  if  notice  of  trial  be  given  for  a  day  certain  in  London  or 
Middlesex,  and  the  plaintiff  be  not  ready  to  proceed,  the  cause  may 
be  tried  at  the  next  sitting,4*  upon  giving  two  days  previous  notice, 
one  inclusive  and  the  other  exclusive;  which  is  called  a  notice  of 
trial  by  continuance.*  So,  if  the  defendant  enter  a  ne  rccipiatur, 
and  by  that  means  hinder  the  plaintiff  from  trying  his  cause  at  one 
sitting,  the  plaintiff  may  proceed  to  trial  at  the  next,  upon  notice 
given  before  the  rising  of  the  court  at  the  first  sitting.'1  But  the 
plaintiff  cannot  continue  his  notice  of  trial,  more  than  once  in  a 
term:'  And,  in  the  Common  Pleas,  the  plaintiff  cannot  counter- 
mand and  continue  in  the  same  notice. k  If  the  cause  be  not  tried, 
after  it  is  continued,  at  the  next  sitting,  notice  is  to  be  given  as  at 
first,  unless  it  be  made  a  remanet;  and  then  new  notice  of  trial  is 
never  given,  for  the  defendant  is  bound  to  attend  till  the  cause  be 
tried:1  And  where  a  cause  is  made  a  remanet  to  the  next  sittings, 
by  an  order  of  nisi prius,  no  fresh  notice  of  trial  is  requisite."1  But 
if  the  trial  be  put  off  by  rule  of  court,  there  must  be  a  fresh  notice  of 
trial:11  And  even  where  the  plaintiff  gives  a  peremptory  undertak- 
ing, to  try  at  the  next  sittings  or  assizes,  there  also  a  new  notice  of 
trial  must  be  givren;  because  notwithstanding  such  undertaking,  the 
plaintiff  may  decline  trying  his  cause.0  When  a  cause  is  made  a 
remanet,  the  costs  of  the  first  sittings  or  assizes  abide  the  event  of 
the  trial,  p 

If  the  plaintiff  do  not  proceed  to  trial  pursuant  to  notice,  or  coun- 
termand in  time,  the  defendant,  on  a  proper  affidavit,i  shall   be 
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allowed  his  costs  of  the  day  ;r  and  if  they  are  not  paid,  he  may,  on  an 
affidavit  of  demand  and  refusal,3  have  an  attachment:  or,  after  the 
issue  is  entered,  he  may  proceed  to  trial  by  proviso,  as  at  common 
law,  or  move  the  court  for  judgment  as  in  case  of  a  nonsuit,  upon 
[*S19]  the  statute  *  14  Geo.  II.  c.  17.  The  motion  for  costs,  for  not 
proceeding  to  trial,  is  a  motion  of  course,  in  the  King's  Bench, 
requiring  only  counsel's  signature.  And  the  practice  of  allowing 
costs  in  that  court,  extends  to  criminal  as  well  as  civil  cases:  There- 
fore, upon  an  indictment  for  perjury,  removed  into  that  court  by 
certiorari,  if  the  prosecutor  give  notice  of  trial  to  the  defendant, 
and  withdraw  the  record,  without  countermanding  his  notice  in  time, 
he  shall  pay  costs  to  the  defendant:1  And  the  prosecutor  of  an  infor- 
mation in  nature  of  a  quo  warranto  shall  pay  costs,  for  not  pro- 
ceeding to  trial  pursuant  to  notice."  In  the  Common  Pleas,  it  is 
said,  the  prothonotary  may  tax  costs  for  not  going  on  to  trial,  at  his 
discretion."  For  this  purpose,  a  side-bar  or  treasury  rule  may  be 
obtained:  and  where  both  the  plaintiff  and  defendant  gave  notice, 
but  neither  of  them  went  on  to  trial,  it  was  holden  that  they  were 
both  entitled  to  costs. ?  So,  costs  were  allowed  for  not  going  on  to 
trial,  though  the  defendant  had  entered  a  ne  recipialttr:1  and  they 
are  payable  in  that  court,  as  well  as  in  the  King's  Bench,  where  the 
cause  goes  off  for  want  of  jurors,  neither  side  having  prayed  a  tales.* 
A  pauper  must  pay  costs,  in  the  Common  Pleas,  for  not  proceeding 
to  trial  pursuant  to  notice;b  but  in  the  King's  Bench,  we  have  seen,c 
they  will  not  make  any  rule  about  costs,  until  he  be  dispaupered: 
And  an  executor  is  not  liable  to  pay  costs,  for  not  proceeding  to  trial, 
unless  he  has  been  guilty  of  a  wilful  default. d 

In  the  King's  Bench,  the  defendant  may  move  for  costs  for  not 
proceeding  to  trial,  and  afterwards  for  judgment  as  in  case  of  a  non- 
suit; for  it  is  a  rule  in  that  court,  not  to  give  costs,  unless  a  separate 
motion  be  made  for  them:e  But  he  cannot  move  for  judgment  as  in 
case  of  a  nonsuit,  and  costs  for  not  proceeding  to  trial,  at  the  same 
time;f  nor,  after  moving  for  the  former,  is  he  allowed  to  apply  for 
the  latter. S  In  the  Common  Pleas,  a  defendant  who  moves  for  costs 
for  not  proceeding  to  trial,  cannot  have  judgment  as  in  case  of  a 
nonsuit,  for  the  same  default,  either  in  the  same,  or  a  subsequent 
term;1'  though  it  seems  he  may  have  such  judgment,  after  the  issue 


rR,  M.   1654.  §  18.  It.  M.   4  Ann.  (c).  A  Barnes,  133.  and  see  Cas.  Pr.  C.  P. 

K.  B.  B.  M.  1654.  §  21.  C.  P.  157,  8.  P.  R,  Reg.  119.  S.  C. 

•Append.  Chap.  XL.  §  8.  In  the  Com-  e  Triands  v.   Goldsmith  &  another,   1 

mon  Pleas,  the  demand  of  costs  must  be  Bos.  &  Pul.  39.  («).  and  see  1  Price,  61, 

made  at  the  same  time  the  ride  is  served.  2.  7  Taunt.  476.  1  Moore,  251.  S.  C. 

Barnes,  1J0.  f  Earl  of  Leicester  v.  Wooden,  M.    21 

<  8  Kast,  269.  Geo.  II.  K.  B. 

»  1  Str.  33.   Say.  Rep.  130.  s  llullcck  on  Costs,  404.    Cooke  and 

*  Pr  Beg.  404.  others,  executors,  v.  Lucas,  T.  42  Geo. 
y  Id.  405.  Ill  K.  B.  accord. f 

*  Id.  406.  Cas.  Pr.  C.  P.  60.  S.  C.  h  Barnes,  316.  4  Taunt.  591.  accord.  2 
»2  Wils.  366.  New  Kep.  C.  P.  247.  contra,  and  see  2 
>-  IT.  Reg.  405.  Cas.  Pr.  C.  P.  47.  S.  C.  Price,  90,  91. 

«  Ante,  *113. 

t  4  Barn.  &  Cres.  260  K.  B.  contra. 


PROCEEDING  TO  TRIAL.  820 

is  entered,  for  a  *subsequent  default:1  And,  after  moving  for  [*820] 
judgment  as  in  case  of  a  nonsuit,  he  is  not  allowed  to  move  for  costs 
for  not  proceeding  to  trial. k  The  defendant  therefore,  in  that  court, 
must  make  his  election,  either  to  move  for  costs  for  not  proceeding 
to  trial,  or  for  judgment  as  in  case  of  a  nonsuit:  and  in  practice  it  is 
usual  for  him  to  move  for  the  latter;  upon  which,  if  the  court,  on 
shewing  cause,  grant  further  time  to  the  plaintiff,  it  is  generally  on 
the  condition  of  his  paying  costs  for  not  proceeding  to  trial.1  In  the 
Exchequer,  as  in  the  King's  Bench,  the  defendant  may  move  for 
costs  for  not  proceeding  to  trial,  and  afterwards  for  judgment  as  in 
case  of  a  nonsuit:111  But  the  application  for  costs  for  not  proceeding 
to  trial,  and  for  deducting  the  amount  of  them  when  taxed  from  the 
damages  ultimatel}'  recovered  by  the  plaintiff,  cannot  in  that  court 
be  made  by  one  motion."  On  the  taxation  of  costs,  for  not  proceed- 
ing to  trial  pursuant  to  notice,  the  court  held  that  the  master  ouo-ht 
to  have  allowed  the  expenses  of  a  witness  brought  up  from  New- 
castle upon  Tyne  to  London,  to  give  evidence  by  comparison  of 
hand  writing,  in  a  cause  where  the  defence  was  forgery;  without 
agitating  the  question,  whether  the  evidence  were  or  were  not 
admissible.0 

The  trial  by  proviso  is  so  called,  from  a  clause  in  the  distringas. 
which  provides,  that  "  if  two  writs  come  to  the  sheriff,  he  shall  only 
execute  and  return  one  of  them:"^  And  if  both  the  plaintiff  and 
defendant  happen  to  carry  down  the  record  at  the  same  time  the 
trial  shall  be  by  the  plaintiff's  record,  if  he  enter  it  with  the  marshal- 
but  if  he  do  not  enter  it,  the  defendant  may  proceed  on  his  record. i 
This  rule,  however,  applies  only  to  cases  where  both  the  plaintiff's 
and  defendant's  records  are  carried  down  in  a  triable  shape:  There- 
fore, where  the  plaintiff,  having  omitted  to  give  due  notice  of  trial 
entered  his  record  in  the  marshal's  book,  subsequent  to  the  entry  of 
the  defendant's  record  by  proviso,  upon  which  due  notice  of  trial  had 
been  given;  it  was  holden,  that  the  defendant  had  a  right  to  <r0  to 
trial  on  his  record,  and  that  the  plaintiff,  not  having  then  appeared 
was  properly  nonsuited.1"  The  trial  by  proviso  cannot  be  had  in 
civil  actions,  till  there  has  been  some  laches  or  default  in  the  plain- 
tiff, in  not  proceeding  to  trial,  after  issue  joined;  except  in  cases 
where  the  defendant  is  considered  as  an  actor,  as  in  replevin,  pro- 
hibition, and  quare  impedit,  which  are  to  have  a  return,  consulta- 
tion, and  writ  to  *the  bishop:5  And  the  rule  applies  equally  [*821i 
to  cases  where  there  has  been  a  former  trial,  as  to  other  cases.'  In  the 
King's  Bench,  no  trial  can  be  had  by  proviso  in  London  or  Middle- 

■  4  Taunt.  591.  .  2  Salk.  652.  R.  M.  4  Ann.  (c)     K   R 
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i  2  H.  Rlac.  280.  1  Bos.  &  Pul.  38.  4  see  4  Durnf.  &  Kast,  767.  where  the  court 

Taunt.  592.  («).  but  see  5  Taunt.  88.  7  permitted  a  defendant  to  carry  the  record 

Taunt.  476.   1  Moore,  251.  S.  C.  of  an  issue,  directed  bv  the  court  of  Chan 

-  Wightw.  65.  1  Price,  61.  2  Price,  90.  eery,  down  to  trial  at  the  next  assizes  on 

o  i  nt^r'  fn  i   i «-  a,  suS"Scst'on  lhat  the  plaintiff  intended  to 

0  1  I)o"  '•  &  Kyi-  16o.  delay  it:  and  see  5  Moore,  473 

P  I  Li  F/  ?"  6l2/  517,  2  East'  206>  &»)■        ■  5  Taunt  577.  1  Marsh.  218.  S.  C    1 
i  R.  M.  4  Ann.  (c).  K.  B.  Chit.  Rep.  226. 

'  1  Barn.  8c  Aid.  253. 
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sex,  till  default  made  by  the  plaintiff,  after  the  issue  is  entered  on 
record;  nor,  in  country  causes,  till  the  plaintiff  hath  made  default  in 
trying  his  issue  the  next  assizes  after  it  is  entered."  In  the  Common 
Pleas,  if  no  notice  of  trial  he  given,  the  defendant  cannot  try  the 
cause  by  proviso  the  same  term,  in  London  or  Middlesex;  but  after- 
wards he  may  take  it  by  jwoviso,  according  to  law;x  and  where 
notice  of  trial  has  been  given,  it  is  not  necessary  that  a  whole  term 
should  intervene  before  the  cause  is  tried  by  proviso;  but  it  maybe 
so  tried,  in  the  next  term  after  the  notice  of  trial. >  In  criminal  cases, 
the  defendant  is  not  allowed  to  carry  down  the  record  to  trial  by 
proviso;  because  no  laches  can  be  imputed  to  the  king.2  But,  on 
indictments  of  treason  or  felony,  if  the  attorney  general  will  delay, 
the  court  of  King's  Bench  may  give  the  defendant  leave  to  bring  on 
the  trial,  as  they  see  fit.a  So,  on  indictments  for  misdemeanors,  the 
defendant  may,  in  the  first  instance,  by  consent  of  the  prosecutor, 
and  leave  of  the  attorney  general,  carry  down  the  cause  to  trial:  but 
it  shall  not  be  allowed  by  surprise  on  the  attorney  general,  nor 
without  consent  of  the  prosecutor,  or  some  default  in  him:a  And  it 
is  a  rule,  that  when  an  indictment  is  removed  into  the  King's  Bench 
by  the  prosecutor,  the  defendant  -shall  not  cany  it  down  to  trial, 
without  leave  of  the  court  on  motion. b  On  an  information  in  the 
Exchequer,  though  the  defendant  cannot  have  a  trial  by  proviso, 
yet  it  seems  the  recognizance  of  bail  may  be  vacated,  where  the 
attorney  general  has  not  taken  any  effectual  proceeding  for  three 
successive  terms.0 

Before  the  defendant  can  have  a  trial  by  proviso,  the  issue  must 
be  entered  on  record:  and  therefore,  unless  this  be  done,  the  de- 
fendant should  obtain  a  rule  from  the  master,  which  is  entered  with 
the  clerk  of  the  rules  in  the  King's  Bench,  or  a  side-bar  or  treasury 
rule  from  the  secondaries  in  the  Common  Pleas,  for  the  plaintiff  to 
[*822]  enter  the  issue;  and  if  it  be  not  entered,  he  may  sign  a  *non 
pros:*  If  it  be,  and  the  plaintiff  has  been  guilty  of  laches,  the  de- 
fendant in  the  King's  Bench,  may  procure  a  rule  from  the  master, 
for  a  trial  by  proviso;''  which  must  be  entered  with  the  clerk  of 
the  rules;  and  may  be  had,  after  giving  notice  of  trial :f  In  the  Com- 
mon Pleas,  a  rule  for  this  purpose  is  not  necessary.^  The  defendant 
must  give  the  like  notice  to  the  plaintiff  of  a  trial  by  proviso,  as  the 
plaintiff  would  have  been  obliged  to  give  to  him:1'  except  that  a 
term's  notice  is  not  required,  after  the  lapse  of  four  terms:1  and 
if  he  do  not  proceed  to  trial  according  to  notice,  or  countermand  in 


«  R.  M.  4  Ann.  (c).  K.  B.  1  Chit.  Rep.  Salk.  362,  3.   R.  M.  4  Ann.   (c).  K.  B. 

226.  Barnes,  313.  C.  F. 

*  R.  M.  1654.  §  21.  C.  P.  e  2  Str.  1055.  Append.  Chap.  XXXIV. 
y  Barnes,  295.  Cas.  Fr.  C.  P.  101.  Pr.  §  12. 

Rep.  397.  S.  C.  '  1  Durnf.  &  East,  695. 

*  2  Salk.  652.  6  Mod.  247.  Willes,  535.  e  Imp.  C.  P.  6  Ed.  323.  (a). 

7  Durnf.  &  East,  661.  2  East,  202.  •>  U.  M.  1651.  R.  M.  4  Ann.  (c.)  K.  B. 

»  2  Salk.  652.  R  M.  1654.  §  21.  C.  P.  Barm-s,  299.  Cas. 

b  Id.  653.  and  see  5  Barn,  and  Aid.  728.  Pr.  C.  P.  124,  5.  Pr.  Reg-.  388.  S.  C. 

e  7  Pi-ice,  557.  '>  2  Barn.  &.  Aid.  594.  1  Chit.  Rep.  317. 

*  2  Lil.  P.  R.  84.  87.  612.  615.  617.  3  S.  C.  Jnte,  816. 
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time,  the  plaintiff  shall  have  his  costs.k  When  the  record  is  car- 
ried down  by  the  defendant,  and  the  issue  happens  to  be  upon  the 
plaintiff,  who  is  therefore  to  begin  first,  but  he  does  not  appear,  the 
defendant  must  not  enter  upon  his  proof,  and  take  a  verdict;  but  the 
proper  course  is  to  call  the  plaintiff,  and  nonsuit  him.1 

The  delay  and  expense  attending  the  trial  by  proviso,  gave  rise  to 
the  statute  14  Geo.  II.  c.  17.  by  which  it  is. enacted,  that  "where 
any  issue  is  or  shall  be  joined,  in  any  action  or  suit  at  law,  in  an}' 
of  his  majesty's  courts  of  record  at  Westminster,  &c.  and  the  plain- 
tiff or  plaintiffs  in  any  such  action  or  suit  hath  or  have  neglected, 
or  shall  neglect,  to  bring  such  issue  on  to  be  tried,  according  to  the 
course  and  practice  of  the  said  courts  respectively,  it  shall  and 
may  be  lawful  for  the  judge  or  judges  of  the  said  courts  respectively, 
at  any  time  after  such  neglect,  upon  motion  made  in  open  court, 
(due  notice  having  been  given  thereof,)  to  give  the  like  judgment 
for  the  defendant  or  defendants  in  every  such  action  or  suit,  as  in 
cases  of  nonsuit;  unless  the  said  judge  or  judges  shall,  upon  just 
cause  and  reasonable  terms,  allow  any  further  time  for  the  trial  of 
such  issue:  And  if  the  plaintiff  or  plaintiffs  shall  neglect  to  try  such 
issue,  within  the  time  so  allowed,  then  and  in  every  such  case,  the 
said  judge  or  judges  shall  proceed  to  give  such  judgment  as  afore- 
said: Provided  always,  that  all  judgments  given  by  virtue  of  this 
act,  shall  be  of  the  like  force  and  effect,  as  judgments  upon  nonsuit, 
and  of  no  other  force  or  effect:  Provided  also,  that  the  defendant  or 
defendants  shall,  upon  such  judgment,  be  awarded  his,  her  or  their 
costs,  in  any  action  or  suit,  where  he,  *she  or  they  would  [*823] 
upon  nonsuit  be  entitled  to  the  same,  and  in  no  other  action  or  suit 
whatsoever."- 

This  statute  has  been  holden  to  extend  to  actions  brought  by  execu- 
tors or  administrators ;m  and  to  qui  tarn  actions,11  as  well  as  others; 
and  also  to  the  traverse  of  the  return  to  a  mandamus:0  And,  in  the 
Common  Pleas,  judgment  as  in  case  of  a  nonsuit  may  be  entered  up 
against  the  demandant  in  a  writ -of  right;  nor  will  the  court  relieve 
him,  if  he  has  conducted  himself  unfairly  towards  the  tenant,  in  the 
course  of  the  proceedings. p  But  the  statute  does  not  extend  to 
actions  of  replevin,**-  &c.  in  which  the  defendant  is  considered  as  an 
actor,  and  may  therefore  enter  the  issue,  and  carry  clown  the  cause 
to  trial  himself:  And  when  there  are  two  defendants,  one  of  whom 
lets  judgment  go  by  default,  the  other  cannot  have  judgment  as  in 
case  of  nonsuit. rt     When  the  plaintiff  withdraws  his  record,  after 


*  R.  M.  4  Ann.  (c.)  K.  B.  2  Str.  797.  Pr.  «  Say.  Rep.  110.  Say.   Costs,  166.  S.  C. 

Reg1.  405,  6.     And  see  further,  as  to  trial  4  Durnf.  &  East,  689. 

by  proviso,  2  Saund.  336.  (4.)  P  1  Bos.  &  Pul.  103. 

i  2  Saund.  336.  (6.)  i  1  Blac.  Rep.  375.  Say.  Costs,  168.  S. 

™  Willes,  316.  Barnes,  130.  S.  C.  But  C.  3  Durnf.  &  East,  662.  5  Durnf.  &  East, 

they  are  not  subject  to  costs.   Id.  ibid.  2  400.  Per  Cur.  M.  33  Geo.  HI.  C.  P.  Imp. 

H.  Blac.  277.  Post,  830.  C.  P.  389.  but  see  Barnes,  317.  semb. 

n  Barnes,  315.  1  Wils.  325.    Say.  Rep.  contra. 

22.S.C.7  Durnf.  &  East,  178.  1  East,  554.  '  Say.  Rep.  22.  Say.  Costs,  163.  1  Wils. 


t  The  cases  in  support  of  this  rule  have  all  been  lately  overturned,  as  '  not  founded 
upon  any  principle,'  and  the  practice  established  in  the  K.  B.  that,  after  judgment 
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entering  the  cause  for  trial,  the  defendant,  in  the  King's  Bench, 
may  have  judgment  as  in  case  of  a  nonsuit:3  And  where  a  cause  was 
set  down  for  the  sittings  in  term,  and  made  a  remand  to  the;  sittings 
after  term  hy  consent,  the  defendant  may  move  for  judgment  as  in 
case  of  a  nonsuit,  if  the  plaintiff  afterwards  withdraw  the  record.1 
But  when  a  plaintiff  in  several  causes  perceives,  by  the  event  of  one 
verdict,  that  he  cannot. have  a  fair  trial  in  the  others,  he  may  with- 
draw his  records  in  the  other  causes,  without  subjecting  himself  to 
judgment  as  in  case  of  a  nonsuit,  or  to  the  defendant's  costs  of  the 
day  of  trial,  upon  the  rule  for  such  judgment  being  discharged:"  So, 
where  a  special  jury  cause  had  been  set  down  for  trial,  and  standing 
in  the  paper  for  three  years,  without  any  appointment  being  applied 
for  to  have  it  tried,  the  court  refused  to  give  the  defendant  judgment 
as  in  case  of  a  nonsuit:*  The  proper  course  would  have  been,  for  the 
defendant  to  have  applied  to  the  chief-justice,  to  have  the  cause 
appointed  for  trial. x  And  when  the  cause  has  been  once  carried 
['824]  down  to  trial,  and  made  a  remand  at  the  assizes/  or  *the 
plaintiff  has  been  nonsuited,2  or  obtained  a  verdict,11  after  which  a 
new  trial  has  been  granted,  the  defendant  cannot  have  judgment  as 
in  case  of  a  nonsuit,  for  not  carrying  down  the  cause  again;  but 
must  try  the  cause  by  proviso.  Where  the  judge  had  refused  to  try 
an  action  upon  a  wager,  depending  on  an  abstract  question  of  law 
or  judicial  practice,  the  court  of  King's  Bench  would  not  afterwards 
grant  a  rule  for  judgment  as  in  case  of  a  nonsuit;  there  having  been 
no  default  of  the  plaintiff,  in  not  proceeding  to  trial. b  And  the  court 
of  Common  Pleas  will  not  entertain  a  motion  for  such  judgment, 
pending  a  demurrer.0 

The  course  and  practice  of  the  court,  referred  to  by  the  statute, 
is  that  which  before  regulated  the  trial  by  proviso;  and  as  the 
defendant  could  not  have  had  such  trial,  until  after  the  issue  was 
entered  of  record/1  and  the  plaintiff  had  been  guilty  of  laches,'  so 
neither  till  then  is  he  entitled  to  judgment  as  in  case  of  a  nonsuit.1" 
If  the  action  be  laid  in  London  or  Middlesex,  the  defendant,  we 
have  seen,s  ought  not  to  give  a  rule  for  the  plaintiff  to  enter  his  issue 
the  same  term  in  which  it  is  joined,  unless  notice  of  trial  hath  been 
given:     And  accordingly  it  is  holden,  that  in  town  causes,  unless 


325.  S.  C.  Say.  Hep.  103.  Say.  Costs,  164.  K.  B.  1  II.  Blac.  101. 

S.  C.  1  Bur,  358.  Say.  Costs,  168.  S.  C.         b  12  East,  J  17. 

Cowp.  483.  3  Durnf.  &.  East,  662.    Gosse         «  2  Marsh.  364.  and  see  6  Moore,  488. 

v.  Mucauley  and  others,  T.   42  Geo.  III.         <i  Ante,  821. 

K.  B.  e  Ante,  820.   For  the  time  w  ithin  which 

9  Read  v.  Stone,  E.  36  Geo.  III.  K.  B.  1  issues  must  have  been  formerly  tried,  see 

East,  346.  1  H.  Blac.  280.  R.  II.  15,  16  Car.  II.  reg.   2.  R.  H.  20,21 

'  2  Barn.  &  Aid.  709.  Car.  II.  R.  M.  4  Ann.'  (r).  K.  B.  R.  If. 

«  5  Taunt.  88.  1654.  §  21.  C.  P.  Barnes,  295.   Cas.  Pr. 

1  2  Chit.  Rep.  243.  C.  P.  101.  Pr.  Reg.  397.  S.  C. 

y  3  Durnf.  &  East,  1.  f  Barnes,  313. 

*  1  Durnf.  &  East,  492. 1  Chit.  Rep.  310.         %  Ante,  785. 

*  Hartley  v.  Thomson,  E.  22  Geo.  III. 


by  default  against  one  of  two  defendants,  the  plaintiff  may,  upon  the  trial  of  an  issue 
joined  bv  the  other  defendant,  elect  to  be  nonsuited.  S Barn.  <J  Ores.  ITS.  7  TkwI. 
<J  /<>//.  619.  s.  c. 
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notice  of  trial  has  been  given,  the  defendant  cannot  move  for  judg- 
ment as  in  case  of  a  nonsuit,  the  next  term  after  that  in  which  issue 
was  joined,  although  it  was  joined  early  enough  to  enable  tbe  plain- 
tiff to  give  notice  of  trial  for  the  sittings  after  the  preceding  term;h 
the  plaintiff,  in  such  case,  having  the  whole  of  the  next  term  to  enter 
the  issue,  and  no  laches  can  be  imputed  to  him  till  the  term  after: 
And,  in  the  King's  Bench,  where  issue  was  joined  in  Easter  term, 
and  notice  of  trial  given  for  the  first  sittings  in  Trinity,  and  tbe 
plaintiff  having  continued  it  till  the  sittings  after  that  term,  the 
defendant  in  the  same  term  moved  for  judgment  as  in  case  of  a  non- 
suit, it  was  refused  by  the  court.1  But  if  notice  of  trial  has  been 
given  in  a  town  cause,  for  a  sitting  in  or  after  term,  the  defendant, 
in  either  court,  may  move  for  judgment  as  in  case  of  a  nonsuit  the 
next  term,  being  the  term  after  that  in  which  the  issue  ought  to  have 
been  entered. k  To  support  a  rule  for  judgment  as  in  case  of  a  non- 
suit, in  the  next  term  after  that  *in  which  issue  was  joined,  [*825] 
the  affidavit  must  state  that  notice  of  trial  was  given  for  a  sitting  in 
or  after  the  preceding  term  ;'  but  in  the  third  or  other  subsequent 
term,  a  general  affidavit,  stating  the  term  when  issue  was  joined,  is 
deemed  sufficient.™  In  a  country  cause,  where  notice  of  trial  is 
given  for  the  assizes,  the  defendant  may  move  for  judgment  as  in 
case  of  a  nonsuit  the  next  term  :"  But  the  plaintiff  is  not  bound  to 
give  notice  of  trial,  till  the  term  succeeding  that  in  which  issue  was 
joined  ;°  and  if  he  do  not,  the  defendant  cannot  move  for  judgment 
as  in  case  of  a  nonsuit,  till  after  the  next  assizes. p  In  an  issuable. 
term,  the  rule  for  judgment  as  in  case  of  a  nonsuit,  in  a  country 
cause,  should  be  applied  for  early  in  the  term,  in  order  that  the 
plaintiff  may  have  sufficient  time  to  shew  cause  in  the  same  term; 
or  the  court,  we  have  seen,i  will  enlarge  the  rule  till  the  next  term, 
and  not  permit-the  parties  to  discuss  it  at  chambers. 

In  the  Common  Pleas,  it  was  decided  in  one  case,1'  that  the  defend- 
ant in  a  town  cause  was  entitled  to  judgment  as  in  case  of  a  non- 
suit, the  next  term  after  that  in  which  issue  was  joined,  if  there 
was  time  enough  to  give  notice  of  trial,  though  it  was  not  actually 
given,  for  the  sittings  in  or  after  the  preceding  term  :  But  this  de- 
cision seems  to  have  been  over-ruled  by  subsequent  cases,  in  one  of 
which  it  was  determined,  that  the  plaintiff  has  the  whole  of  the  term 
next  after  that  in  which  issue  is  joined,  to  try  his  cause;3  and  in 
another,  the  court  said  that  the  practice  was  now  settled,   that  the 


'■  Per  Butler,  J.  H.  30  Geo.  III.  K.  B.  °  2  Durnf.  &  East,  734. 

4  Durnf.  &  East,  557.  R.  M.  1654.  §  21.  p  Sed  quaere,  whether  judgment  as  in 

C.  P.  case  of  a  nonsuit   cannot  be  moved  for 

'  Fitzgerald  \ .  Smith,  T.   36  Geo.  111.  the  next  term   after  the   first   assizes, 

K.  B.  where  issue  is  entered  the  same  term  in 

k  2  Chit.  Rep.  211.  K.  B.  Barman  v.  which  it  is  joined,  though  notice  of  trial 

Gilbert,  M.  36  Geo.  III.  C.  P.  2  New  Rep.  has  not  been  given  ;  as  it  seems  from  a 

C.  P.  397.  and  see  Barnes;  295.  Cas.  Pr.  note  on  R.  M.  4  Ann.  K.  B.  that  the  de- 

C.  P.  101.  Pr.  Reg.  397.  S.  C.  fendant  in  such  case  may  proceed  to  trial 

1  Append.  Chap.  XXXI V.  §  14.  by  proviso,  at  the  second  assizes. 

">  Id.  ibid,  and  see  1  II.  Blac.  232. 2 II.  i  Artie,  508. 

Blue.  558.  r  l  H.  Blac.  65. 

"Imp,   K.  BV9  Ed  389.  Imp.  C.  P.  6  » Jd.  123. 
Ed.  328,  9. 
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defendant  could  not  apply  for  judgment  as  in  case  of  a  nonsuit,  be 
fore  the  third  term  :l  and  though  the  plaintiff  in  that  case  was  too 
late  to  try  in  the  term  in  which  the  application  was  made,  they 
would  now  punish  a  default  before  it  was  actually  committed.  In 
the  Exchequer,  the  defendant  may  move  for  judgment  as  in  case  of 
a  nonsuit,  the  next  term  after  that  in  which  issue  was  joined,  if 
joined  early  enough  to  enable  the  plaintiff  to  give  notice  of  trial  for 
the  sitting  in  or  after  the  preceding  term  :  a  plaintiff,  in  this  court, 
being  in  all  cases  bound  to  proceed  to  trial  at  the  next  sitting  or  as- 
sizes after  issue  joined,  provided  there  be  time  for  giving  notice  of 
trial. u 

[*826]  When  the  plaintiff  has  neglected  to  try  his  cause,  accord- 
ing to  the  course  and  practice  of  the  court,  the  defendant  is  at  liberty 
to  move  for  judgment  as  in  case  of  a  nonsuit,  the  same  term  in 
which  the  issue  is  entered,  in  the  King's  Bench,"  as  well  as  in  the 
Common  Pleas. >'  The. rule  for  judgment  in  such  case,  is  a  rule  to 
shew  cause,2  founded  on  an  affidavit  of  the  state  of  the  proceedings, 
and  of  the  plaintiff's  default  in  not  proceeding  to  trial  ;;i  which  rule, 
in  the  King's  Bench,  has  been  holden  to  be  sufficient  notice  of  mo- 
tion within  the  act  :b  but,  in  the  Common  Pleas,  it  is  otherwise  ;c 
and  in  that  court,  although  notice  has  been  given  of  a  motion  for 
judgment  as  in  case  of  a  nonsuit,  on  which  the  plaintiff  entered  into 
a  peremptory  undertaking  to  try,  yet  notice  must  also  be  given  of 
the  like  motion,  for  not  proceeding  to  trial  in  pursuance  of  the  un- 
dertaking :d  but  the  rule  requiring  a  term's  notice  does  not,  we  have 
seen,e  extend  to  a  motion  for  judgment  as  in  case  of  a  nonsuit.  To 
move  for  such  judgment,  the  roll  must  be  in  court  at  the  time  the 
motion  is  made  ;f  and  if  no  cause  be  shewn,  the  rule  is  made  abso- 
lute of  course,  on  an  affidavit  of  service.  If  the  plaintiff,  mean  to 
resist  the  application,  he  should  obtain  an  office  copy  of  the  rule, 
and  of  the  affidavit  on  which  it  was  granted ;&  and  the  court,  on 
shewing  cause,  will  make  the  rule  absolute  or  discharge  it,  accord- 
ing to  circumstances;  and  if  discharged,  it  is  either  with  or  with- 
out a  peremptory  undertaking,  to  try  the  cause  at  the  next  sittings 
or  assizes. 

The  causes  ordinarily  assigned,  and  which  are  allowed  by  the 
court  as  sufficient  excuses  for  not  proceeding  to  trial,  are  the  plain- 
tiff's own  illness,  and  inability  to  instruct  his  attorney,'1  the  insol- 
vency of  the  defendant,'  the  absence  of  a  material  witness,k  or  want 
of  documentary  evidence,1  &c. ;  and  a  slight  cause  is  in  general 
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deemed  sufficient  on  the  first  application,  if  the  plaintiff  will  under- 
take peremptorily  to  try  the  cause  at  the  next  sittings  or  assizes  :m 
and  there  is  no  difference  in  this  respect,  between  qui  tarn  and 
other  actions.11  But  some  reason  must  be  assigned  for  not  proceed- 
ing to  trial;  or  the  court  will  not  compel  the  defendant  to  accept  a 
*peremptory  undertaking.0  And,  in  an  action  for  penalties  [*827] 
for  usury,  a  defendant  is  entitled  to  judgment  as  in  case  of  a  non- 
suit, if  it  appear  that  a  witness  to  the  corrupt  contract,  who  is 
abroad,  could  not  be  compelled  to  give  evidence,  even  if  he  were 
in  this  country.?  An  affidavit  is  usually  required,  of  the  facts  con- 
stituting the  excuse  for  not  proceeding  to  trial  ;  and,  in  the  Com- 
mon Pleas  and  Exchequer,  of  the  service  of  notice  of  motion  : 
And  if  the  plaintiff  defer  proceeding,  in  order  to  await  the  decision 
of  the  court  on  a  similar  question  in  another  cause,  the. nature  of 
the  question,  and  of  the  cause  in  which  it  arises,  should  be  stated  in 
the  affidavit  to  enable  the  court  to  judge  of  the  sufficiency  of  the 
excuse,  i  But  when  tire  rule  is  opposed  on  the  ground  of  the  ab- 
sence of  a  material  witness,  the  name  of  the  witness  need  not  be 
stated  in  the  affidavit.1'  And  in  opposing  the  rule  for  want  of  docu- 
mentary evidence,  it  is  not  necessary  to  state  what  the  evidence  is  :s 
And  no  great  precision  is  required  in  an  affidavit  of  this  nature: 
Therefore,  where  the  affidavit  merely  stated  that  the  reason  for  not 
proceeding  to  trial  was,  that  it  was  not  convenient  for  a  material 
witness  to  come  to  town  in  time  for  the  trial,  after  it  was  sworn 
that  an  attempt  had  been  made  to  subpoena  him,  the  court  said,  that 
although  the  affidavit  was  loose,  yet  as  this  was  the  plaintiff's  first 
default,  the  defendant  ought  to  be  content  with  a  peremptory  un- 
dertaking.1 Where  the  rule  to  shew  cause  was  discharged,  on  an 
affidavit  which  contained  an  answer  false  in  itself,  the  court  would 
not  afterwards  open  the  matter,  on  an  affidavit  which  disproved  the 
contents  of  the  former  one  :u  though  if  it  had  been  suggested  at  the 
time,  that  the  answer  was  false  in  fact,  the  court  would  have  sus- 
pended their  judgment  till  the  matter  was  examined. x 

When  a  sufficient  excuse  is  assigned  for  not  trying  the  cause,  the 
court  will  discharge  the  rule  for  judgment  as  in  case  of  a  nonsuit, 
without  requiring  a  peremptory  undertaking  from  the  plaintiff,  to 
try  it  at  the  next  sittings  or  assizes:  And  where  the  plaintiff  had 
become  insolvent  after  issue  joined,  this  was  allowed  to  be  a  good 
cause  against  judgment  as  in  case  of  a  nonsuit;  and  the  court  would 
not  bind  him  down  to  a  peremptory  undertaking,  it  being  alleged 
that  his  creditors  were  about  to  decide,  whether  they  would  prose- 
cute or  abandon  the  causeJ  So,  where  the  plaintiff  in  a  qui  tain 
action,  on  the  statute  7  Geo.  H.  *c.  8.  withdrew  his  record,  [*82S] 
because  the  broker  who  negotiated  the  illegal  bargain  for  stock, 
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refused  to  give  evidence,  lest  he  should  subject  himself  to  a  penalty 
on  the  same  statute;  the  court  of  King's  Bench  held  this  to  be  a  suf- 
ficient reason  to  discharge  a  rule  for  judgment  as  in  case  of  a  non- 
suit, for  not  proceeding  to  trial:  although  the  witness's  liability  to 
be  sued  would  not  be  removed,  till  after  the  end  of  three  succeeding 
terms.*  And  where  the  defendant  had  procured  the  cause  to  be 
stayed  by  injunction,  that  court  would  not  compel  the  plaintiff  to  give 
a  peremptory  undertaking/1 

In  general  however,  a  peremptory  undertaking  is  required  by  the 
court,  on  discharging  the  rule  for  judgment  as  in  a  case  of  a  non- 
suit; and  it  must  be  given,  in  the  King's  Bench,  although  the  trial 
be  deferred  on  account  of  the  absence  of  a  material  witness,  and  it 
is  doubtful  whether  the  witness  will  return  in  time  to  try  the  cause 
at  the  next  sittings -or  assizes:b  but  further  time  may  be  obtained,  if 
necessary,  on  application  to  the  court.  ^  When  the  defendant  is  in- 
solvent, the  court  will  bind  the  plaintiff  down  to  a  peremptory  un- 
dertaking to  try  the  cause,  unless  he  will  consent  to  stay  all  further 
proceedings  in  the  action,  and  to  enter  a  stet  processus*  So, 
where  the  plaintiff  had  held  out  to  the  defendant,  that  he  would  set- 
tle the  cause,  the  court  discharged  the  rule  for  judgment  as  in  case 
of  a  nonsuit,  on  the  plaintiff's  undertaking  in  the  alternative,  either 
to  pay  costs,  or  to  enter  a  stet  p?'Ocessus:d  And  the  plaintiff  was  al- 
lowed to  enter  a  stet  processus,  on  paying  the  costs  of  the  applica- 
tion, on  the  ground  of  the  defendant's  having  taken  the  benefit  of 
an  insolvent  debtor's  act;  although  the  rule  for  judgment  as  in  case 
of  a  nonsuit  had  been  discharged,  on  the  plaintiff's  giving  a  peremp- 
tory undertaking,  and  the  debt  sought  to  be  recovered  was  not  in- 
cluded in  the  defendant's  schedule,  and  notice  of  discharge  under 
the  act.e  So,  where  the  defendant  had  obtained  judgment  against 
the  plaintiff  in  the  Common  Pleas  for  twelve  pounds,  the  latter  hav- 
ing suffered  judgment  to  go  by  default,  although  he  had  a  claim 
against  the  defendant  for  ten  pounds,  which  he  neglected  to  set  off 
in  that  action,  and  afterwards  the  plaintiff  brought  an  action  to  re- 
cover the  latter  sum  in  the  King's  Bench;  the  court  held,  that  as 
the  defendant  had  offered  to  allow  the  plaintiff  the  ten  pounds,  he 
might  obtain  a  rule  for  judgment  as  in  case  of  a  nonsuit,  unless  the 
I  "S291  plaintiff  would  either  give  a  peremptory  ^undertaking  to  try 
at  the  next  sittings,  or  discontinue  the  action  and  pay  costs. f 

In  the  Common  Pleas,  it  has  been  determined,  that  a  peremptory 
undertaking  to  try,  is  alone  sufficient  cause  to  shew  against  judg- 
ment in  case  of  a  nonsuit,  for  riot  proceeding  to  trial,  if  it  be  the 
first  default:^  But  in  practice  it  is  usual,  and-  said  to  be  necessary,1' 
to  shew  some  reasonable  cause  by  affidavit,  for  not  proceeding  to 
trial,  such  as  the  plaintiff's  own  illness,1  or  the  absence  of  a  matc- 
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rial  witness,k  &c. :  though,  as  has  been  already  observed,1  a  slight 
cause  is  in  general  deemed  sufficient  on  the  first  application:  And  if 
witnesses  are  absent,  and  their  return  is  not  immediately  expected, 
this  court  will  not  require  of  the  plaintiff  a  peremptory  undertaking 
to  proceed  to  trial,  as  the  condition  of  discharging  a  rule  for  judg- 
ment as  in  case  of  a  nonsuit.™  In  general  however,  a  peremptory 
undertaking  is  required  in  the  Common  Pleas,  as  well  as  in  the 
Kind's  Bench:  And  where  notice  of  trial  has  been  given  and  not 
countermanded,  the  court  will  order  the  plaintiff  to  pay  costs  for 
not  proceeding  to  trial,  as  well  as  to  give  a  peremptory  undertaking 
to  try  the  cause  at  the  next  sittings  or  assizes.11  In  the  Exchequer, 
the  court,  on  discharging  a  rule  for  judgment  as  in  case  of  a  nonsuit, 
will  order  the  plaintiff  to  pay  the  defendant  his  costs,  give  a  peremp- 
tory undertaking,  and,  if  the  venue  has  been  changed  to  a  county 
where  no  assizes  are  holden  in  the  spring,  consent  that  the  venue 
shall  be  brought  back  to  the  original  county,  that  the  trial  may  be 
brought  on  without  further  delay.0 

If  the  rule  be  made  absolute,  the  defendant  having  drawn  it  up 
with  the  clerk  of  the  rules  in  the  King's  Bench,  or  secondaries  in 
the  Common  Pleas,  and  got  it  stamped  with  a  ten  shilling  stamp,? 
may  sign  judgment  as  in  case  of  a  nonsuit,0-  and  tax  his  costs,  &c. 
But  if  further  time  be  given  on  a  peremptory  undertaking,  the 
plaintiff  must  draw  up  the  rule,  and  serve  a  copy  of  it  on  the  defend- 
ant's attorney;  after  which,  if  he  do  not  proceed  to  trial  pursuant 
to  his  undertaking,  the  defendant  having  obtained  an  office  copy  of 
the  rule,  should  move  the  court  for  judgment,  on  an  affidavit  of  the 
circumstances:1'  And  a  mistake  in  the  declaration  is  not  a  good 
''excuse  for  notproceeding  to  trial,  pursuant  to  an  undertaking.3  [*S.30] 
But  where  the  plaintiff,  having  given  a  peremptory  undertaking  to 
try  at  a  given  sittings,  had  set  down  his  cause  in  the  paper  for  those 
sittings,  there  being  no  prospect  of  the  cause  being  then  tried,  but 
omitted  to  carry  the  record  into  the  marshal's  office,  the  court  held, 
that  the  defendant  was  not  entitled  to  judgment  as  in  case  of  a  non- 
suit, for  the  plaintiff's  not  proceeding  to  trial  pursuant  to  such 
undertaking;  as  the  latter  was  not  bound  to  carry  in  the  record.1 
So,  where  the  plaintiff,  in  a  special  jury  tithe  cause,  was  under  a 
peremptory  undertaking  to  try  at  the  next  assizes,  the  court  held 
the  absence  of  eleven  special  jurymen  to  be  a  sufficient  reason  for 
his  declining  to  proceed  to  trial,  though  a  tales  had  been  prayed, 
and  some  of  the  talesmen  sworn;  and  discharged  a  rule  nisi  for 
judgment  as  in' case  of  a  nonsuit,  on  a  fresh  peremptory  undertaking 
to  try  at  the  next  assizes.11  A  peremptory  undertaking  does  not  pre- 
clude the  court  from  a  further  enlargement  of  the  time,  if  they  think 
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it  reasonable:2  Accordingly,  when  the  plaintiff  is  not  prepared  to 
try  the  cause  pursuant  to  his  undertaking,  it  is  usual  for  him  to 
apply  to  the  court  to  discharge  it,  and  for  liberty  to  try  at  a  future 
sitting  or  assizes,  on  an  affidavit  of  the  facts;  which  the  court  will 
grant,  if  they  see  cause,  on  payment  of  costs. 

In  the  King's  Bench,  we  have  seen,>  the  court  will  not  give  costs 
for  not  proceeding  to  trial,  unless  a  separate  motion  be  made  for 
them:  But,  in  the  Common  Pleas,  the  costs  are  in  the  discretion 
of  the  court;7-  though  they  are  in  general  allowed,  on  discharging 
the  rule  for  judgment  as  in  case  of  a  nonsuit,  on  a  peremptory 
undertaking:11  and  the  same  practice  prevails  in  the  Exchequer. b 
The  costs  on  such  judgment  depend  on  the  statute  14  Geo.  II.  c.  17.; 
which  only  gives  costs  to  the  defendant,  where  he  would  have  been 
entitled  to  them  upon  a  nonsuit:  and  therefore  the  tenant  is  not 
entitled  to  costs  in  a  writ  of  right;c  nor  are  they  allowed  as  against 
an  executor,  who  merely  sues  en  auter  droit.*  The  costs  of  the 
application  for  judgment  as  in  case  of  a  nonsuit,  are  governed  by.the 
event  of  it:  If  the  rule  be  made  absolute,  they  are  considered  as  costs 
in  the  cause,  to  which  the  defendant  is  of  course  entitled,  by  tJ/ie 
[*831]  statute  14  *Geo.  II.  c.  17.;  but  if  the  rule  be  discharged, 
the  costs  of  the  application  are  in  the  discretion  of  the  court.  It  is 
not  usual  however,  in  the  King's  Bench  or  Common  Pleas,  to  make 
the  plaintiff  pay  such  costs,  on  discharging  the  rule:e  and  where 
nothing  is  said  respecting  costs,  the  defendant  will  be  entitled  to 
them,  if  he  succeed  at  the  trial,  as  costs  in  the  cause;  though  the 
plaintiff,  if  he  obtain  a  verdict,  will  not  be  entitled  to  the  costs  of 
opposing  the  rule.  In  the  Exchequer,  when  the  rule  for  judgment 
as  in  case  of  a  nonsuit  is  discharged,  on  the  plaintiff's  giving  a 
peremptory  undertaking  to  try  the  cause  at  the  next  sittings  or 
assizes,  the  costs  of  the  application  are  usually  directed  to  be  paid 
by  the  plaintiff. f 

If  the  defendant  be  unable  to  proceed  to  trial,  on  account  of  the 
absence  of  a  material  witness,  or  for  want  of  documentary  evidence,^ 
he  may  move  the  court  in  term  time,  or  apply  to  a  judge  in  vaca- 
tion, on  an  affidavit  of  the  facts,  to  put  it  off  till  the  next  term;  or 
in  the  Common  Pleas,  if  necessary,  till  a  more  distant  period:11  And 
the  court  of  King's  Bench,  upon  application  of  the  defendant,  post- 
poned the  trial  of  an  information  for  a  misdemeanor,  upon  the  de- 
fendant's consenting,  by  writing  under  his  own  hand,  to  the  exami- 
tion  upon  interrogatories  of  a  witness  for  the  crown.1  So,  that  court 
put  off  a  trial,  to  enable  the.  defendant  to  apply  for  a  commission  for 
examining  witnesses  abroad  on  interrogatories,  in  order  to  support 
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pleas  of  justification  to  a  declaration  for  a  libel,  where  it  appeared 
that  the  plaintiff  had  not  promptly  brought  his  action  after  the  pub- 
lication of  the  libel,  and  had  been  otherwise  dilatory  in  bringing  the 
cause  to  issue. k  But  the  courts  will  not  put  off  a  trial,  at  the  instance 
of  the  defendant,  on  account  of  the  absence  of  a  material  witness, 
after  he  has  pleaded  a  sham  plea,  by  which  a  trial  has  been  lost, 
unless  he  will  pay  the  money  into  court;1  nor  if  he  has  conducted 
himself  unfairly,  or  been  the  cause  of  any  improper  delay.m  So, 
where  a  cause  is  removed  by  the  defendant  from  an  inferior  court, 
and  in  the  mean  time  a  witness  dies,  on  account  of  which  the 
defendant  applies  to  put  off  the  trial,  he  must  bring  the  money  into 
court,  as  a  condition  of  the  postponement."  When  the  defendant 
pleads  in  abatement,  he  must  be  prepared  to  prove  his  plea  prompt- 
ly; and  a  strong  case  must  be  made  out,  before  the  court  will  post- 
pone the  trial.0  And  the  court  of  Common  Pleas  refused  to  put  off 
a  trial,  on  account  of  *the  absence  of  a  material  witness,  by  [*832] 
whose  evidence  the  defence  of  slatery  was  intended  to  be  establish- 
ed, p  If  the  plaintiff  refuse  to  consent  to  the  examination  of  material 
witnesses  for  the  defendant,  who  are  going  or  reside  abroad,  on 
interrogatories,  the  courts  will  assist  the  defendant  by  putting  off 
the  trial,  i  But  where  it  is  necessary  to  postpone  a  trial,  for  the  pur- 
pose of  sending  abroad  to  examine  witnesses  under  a  commission, 
the  court  of  King's  Bench  will  not  put  off  the  trial  until  they  are 
examined,  which  is  too  indefinite,  but  only  to  a  definite  period:1' 
And  the  court  of  Common  Pleas  refused,  by  putting  off  a  trial,  or 
other  indirect  means,  to  compel  a  party  to  consent  to  a  commission 
for  the  examination  of  witnesses  in  Scotland* 

In  the  Exchequer,  if  there  has  been  any  delay  in  the  interval. 
between  the  issuing  of  the  first  process,  and  the  filing  of  the  infor- 
mation against  the  defendant,  and  during  that  interval  he  has  gone 
abroad  on  his  duty,  as  well  as  some  of  his  witnesses,  the  court,  on 
motion,  will  postpone  the  trial:1  And-in  that  court,  if  the  trial  of  an 
information  has  been  once  postponed,  at  the  instance  of  the  Attorney 
General,  pro  defectu  juratorum,  the  court  will  also  grant  the 
defendant  a  rule  to  shew  cause  why  the  trial  should  not  be  fur- 
ther postponed,  on  his  application,  if  in  the  meantime  a  material 
witness,  sworn  to  have  been  ready  on  the  former  occasion,  is  not 
forthcoming."  But  the  court  will  not  postpone  the  trial  of  an  infor- 
mation, on  the  application  of  the  defendant,  on  the  ground  of  his 
commission  to  examine  witnesses  abroad  not  having  been  returned, 
if  they  think  there  has  been  sufficient  time  for  its  return :x  it  should 
be  stated  in  the  affidavit,  in  support  of  such  an  application,  that  the 
return  is  expected,  and  at  what  time.x 

An  application  to  put  off  a  trial  beyond  the  present  sittings,  or 
from  sittings  to  sittings,  is  never  allowed  in  the  King's  Bench,  on 
the  part  of  the  plaintiff,   who   having  a  control  over  his  own 


*  1  Chit.  Rep.  685.  i  Cowp.  174.  Doug\  419. 

1  Stockton  v.  Hodges,  T.  27  Geo.  III.  K.B.  r  1  Chit.  Rep.  685. 

•»  1  Bos.  &  Pui.  33.  s  1  Bos.  &  Pul.  210. 

°  1  Chit.  Rep.  730.  but  see  id.  686.  (a).  «  2  Price,  116. 

0  2  Chit.  Rep.  5.  u  3  Price,  35. 

r  1  Bos.  8c  Pul.  454.  *  Id.  221. 
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record,  has  only  to  withdraw  it,  if  he  find  he  is  not  prepared  to  try 
the  cause.3  .Much  valuable  time  is  thus  saved,  which  would  be  wast- 
ed in  these  applications.  Nor  is  there  any  great  hardship  imposed 
upon  the  plaintiff;  for  even  if  the  judge  were  to  make  an  order  to 
put  oil'  the.  trial,  he  must  pay  costs  to  the  defendant;  and,  either 
way,  he  could  bring  on  his  cause  again  for  trial  with  equal  facility. 
[*833]  But  where,  *from  the  sudden  indisposition  of  a  witness, 
who  may  be  able  again  to  attend  in  the  course  of  a  day  or  two,  or 
for  any  temporary  reason,  the  plaintiff  is  prevented  from  trying  his 
cause  in  its  order  in  the  paper,  and  yet  has  ground  to  believe  he  shall 
be  able  to  try  it  before  the  sittings  are  over,  it  would  be  too  much 
to  make  him  withdraw  his  record;  and  a  judge  at  nisi  prius  will 
therefore,  upon  these  grounds,  make  an  order  for  the  trial  to  stand 
over,  till  such  time  as  the  witness  is  likely  to  attend.2 

The  application  for  putting  off  a  trial  should  in  general  be  made 
two  days  at  least  before  the  day  of  trial, a  if  the  necessity  for  it  was 
at  that  time  known  to  the  defendant:  If  not,  it  might  formerly  have 
been  made  afterwards,  even  when  the  cause  was  called  on  at  nisi 
prius:h  And  an  application  may  be  made  to  a  judge  at  nisi  prius, 
to  put  off  the  trial  of  an  issue  directed  by  the  Lord  Chancellor.0  But 
a  judge  sitting  at  nisi  prius  at  Ji'estnii?}ster  cannot,  upon  motion, 
make  an  order  in  a  cause  entered  for  trial  in  London:'1  And  an 
application  was  refused,  to  put  off  a  trial  at  nisi  pritis,  in  order  to 
enable  the  plaintiff  to  amend  his  declaration,  by  omitting  the  pro/ ert 
of  the  bond  on  which  the  action  was  brought. e  In  the  Common 
Pleas,  it  is  a  general  rule  of  practice,  that  no  motion  to  put  off  a 
trial  will  be  entertained  at  nisi '.prius,  where  the  motion  might  have 
been  made  in  bank  in  term  time.f  It.  is  also  a  rule  in  that  court, 
that  the  judge  will  never  put  off  the  trial  of  a  cause,  upon  the  consent 
of  the  parties  or  counsel,  at  nisi  prius;  but  the  plaintiff  must  either 
proceed  to  try,  or  withdraw  his  record. £  The  intention  of  this  rule 
is,  to  prevent  the  time  of  the  judge  who  sits  at  nisi  prius  from  being 
occupied  with  discussing  these  motions:  And  a  motion  to  put  off  a 
trial  in  London  or  Middlesex,  on  account  of  the  absence  of  a  wit- 
ness, cannot  be  made,  when  there  is  not  time  to  shew  cause  within 
the  term,  if  the  party  applying  had  it  in  his  power  to  come  earlier.h 
When  the  application  is  made  to  a  judge  at  nisi  prius,  notice  should 
first  be  given  to  the  plaintiff's  attorney,  with  a  copy  of  the  affidavit 
to  be  produced:'  In  other  cases  it  is  usual,  and  seems  tabe  necessary 
in  the  Common  Pleas,1-  to  give  previous  notice  of  the  intended 
motion.1 

The  affidavit  should  regularly  be  made  by  the  defendant  himself,10 


y  3  Campb.  333,  4.  It  had  been  previ-  c  4  Caropb.  163. 

ously  decided  by  Lord  Kenyan,  as  was  d  3  Campb.  41. 

formerly  ruled  by  Lord  Mamficld  in  a  «  1  Stark.  Ni.  Pri.  74. 

Chester  case,  that  the  trial  could  not  be  '  1  Taunt.  565. 

put  off,  in  favour  of  the  plaintiff,  in  an  s  2  Taunt.  221. 

action  on  a  penal  statute.  M.  38  Geo.  III.  h  3  Taunt.  315. 

K.  B.  i  Cas.  temp.  Ilardw.  128. 

z  3  Campb.  333,  4.  k  imp.  c.  P.  372. 

'a  Barnes,    437.    Pr.  Reg-.   401.  S.    C.  >  Append.  Chap.  XXXIV.  §  18. 

Barnes,  442.  444.  but  see  2  Taunt.  22L  »>  Barnes,  437.  Pr.  Reg-.  401.  S.  C. 

"' Peake's  Cus.  ffi.Pri.  97.  Barnes,  ■!  52. 
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unless  he  be  abroad,  or  out  of  the  way;  in  which  case  it  may  be  made 
*by  his  attorney,"  or  a  third  person:0  and  in  general  it  states,  [*S34] 
that  the  person  absent  is  a  material  witness,  without  whose  testimony 
the  defendant  cannot  safely  proceed  to  trial:  that  he  has  endeavoured, 
without  effect,  to  get  him  subpcena'd;  but  that  he  is  in  hopes  of 
procuring  his  future  attendance. i'  The  affidavit  should  state  at  what 
time  the  witness  is  expected  to  return :''  But  it  seems  that  an  affi- 
davit, stating  that  the  witness  is  not  expected  to  return  till  a  par- 
ticular daj",  is  sufficient;  it  being  an  implied  assertion,  that  he  is 
expected  at  that  time:0*  And  it  does  not  seem  to  be  necessary  to 
mention  in  the  affidavit,  the  name  of  the  witness.1'!  An  affidavit  in 
the  common  form  is  sufficient,  when  no  cause  of  suspicion  appears: 
But  if  there  be  any  cause  of  suspicion,  the  court  should  be  satisfied 
from  circumstances,  first,  that  the  person  absent  is  a  material  witness: 
secondly,  that  the  party  applying  has  not  been  guilty  of  any  laches 
or  neglect;  and  thirdly,  that  he  is  in  reasonable  expectation  of  being 
able  to  procure  his  attendance,  at  the  time  to  which  the  trial  is 
prayed  to  be  deferred. s  It  is  not  necessary  to  swear  to  merits,  in 
order  to  put  off  a  trial,  on  account  of  the  absence  of  a  material  wit- 
ness;1 nor  will  the  court  in  the  first  instance,"  nor  even  on  a  second 
application, x  impose  the  terms  of  paying  money  into  court,  or  giving 
security  for  the  same:  But  upon  u  second  motion  to  put  off  a  trial, 
on  account  of  the  continued  absence  of  a  witness,  the  court  will,  if 
they  think  proper,  enquire  into  the  circumstances;  and  it  is  not  to 
be  considered  that  the  trial  is  to  be  put  off  as  a  matter  of  course. y 
On  a  motion  to  postpone  a  trial,  upon  an  affidavit  suggesting  the 
absence  of  the  copy  of  a  judicial  document  in  the  West  Indies,  sworn 
to  be  material  and  necessary  on  the  trial  of  the  cause,  the  court 
would  not  try  the  admissibility  of  the  evidence,  on  an  objection  that, 
when  it  arrived,  it  could  not  be  admitted;  but  postponed  the  trial, 
until  the  document  should  arrive.2  In  the  Common  Pleas,  the  affi- 
davit as  to  the  witness's  being  material  ought  to  be  positive! y  sworn ;a 
and  the  defendant  must  state  particularly  in  his  affidavit,  in  What 
respect  tbe  evidence  is  material:'1  And  that  court  refused  to  put  off 
the  trial,  ^because  it  appeared  .by  the  affidavit,  that  the  wit-  [*S35] 
ness  went  out  of  town,  after  notice  of  trial  given. c 

There  are  other  causes  for  putting  off  the  trial,  such  as  the  illness 
of  the  defendant's  attorney.*1  or  on  account  of  a  paper  published  with 


»  Peake's  Cas.  Ni.  Pri.  97.  K.  B.  1  Chit.  Rep.  686.  (a). 

°  Barnes,  448.  *  1  Chit.  Rep.  182.   2  Chit.  Rep.  411. 

p  Append.  Chap.  XXXIV.  §  19.  S.  C. 

i  1  Chit.  Rep.  730.  (a).   2  Chit.   Rep.,  >'  Per  Lord  Ellenboroagh,  Ch.  J.   E.  55 

411.  S.  C  Geo.  III.  K.  B.  1  Chit.  Hep.  686.  (a). 

r  2  Dowl.  &  Ryl.  420.  *  1  Uowl:  &  Ryl.  159. 

5  3  Bur.  1514.  1  Blac.  Rep.  514.  S.  C.  »  Barnes,  448.  Pp.  Reg.  402. 

and  see   1  Blac.  Rep.  436.  8  East,  31.  8  b  Corbyn  v.  Dawson,  E.  36  Geo.  III.  C. 

Price,  292.  P.  Imp.  C.  P.  374. 

'  Duncan  v.  Thomasin,  M.  38  Geo.  III.  c  Barnes,  442. 

K.  B.  <*  Say.  Rep.  63. 

u  Cookson  v.  Simpson,  T.  56  Geo.  III. 


f  In  a  recent  case  in  the  K.  B.  that  court  expressly  declared  that   it   was  not 
necessary  to  name  the  witnesses.     4  Dowl.  &  Ryl.  883. 
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intent  to  influence  the  jury,e  &c. :  and  when  any  of  these  occur,  the 
affidavit  should  he  framed  accordingly.  If  a  party  be  arrested  in 
coming  to  attend  the  trial  of  his  cause,  the  judge  at  nisi  prius  will 
put  off  the  trial  until  he  is  released,  without  payment  of  costs,  if  any 
collusion  can  be  shewn  to  exist  between  the  opposite  party  and  the 
creditor  who  arrested  him;  otherwise,  it  can  only  be  upon  payment 
of  costs.f  But  the  court  will  not  put  off  the  trial  of  a  cause,  brought 
by  the  assignees  of  a  bankrupt  because  a  petition  is  pending  against 
the  commission  of  bankruptcy  ;s  nor  will  they  put  off  a  trial,  pend- 
ing a  suit  relating  to  the  same  matter  in  a  spiritual  court.1' 

e  1  Bur.  512.  4  Diirnf.  &  East,  285.  3        s  2  Chit.  Rep.  411. 
Brod.  &  Bing.  272.  b  2  Salk.  646.  649. 

f  1  Campb.  229. 
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Of  the  JURY  PROCESS;  COMMON  and  SPECIAL  JURIES,- 
VIEWS;  EVIDENCE,  and  WITNESSES. 


XXAVING,  in  the  preceding  chapter,  shewn  what  is  to  be  done, 
when  the  parties  are  not  ready  or  willing  to  proceed  to  trial,  I  shall 
next  consider,  when  they  are,  the  preparatory  steps  to  be  taken, 
with  regard  to  the  jury  process,  common  and  special  juries,  views, 
evidence,  and  witnesses. 

The  first  process  for  convening  the  jury,  in  the  King's  Bench  and 
Common  Pleas,  is  a  venire  facias;  which  is  a  judicial  writ,  com- 
manding the  sheriff,  or  other  officer  to  whom  it  is  directed,  to  cause 
to  come  before  the  king  at  Westminster,  (by  bill,  or,  by  original, 
wheresoever,  &c.)  in  the  King's  Bench,  or  before  the  justices  at 
Westminster  in  the  Common  Pleas,  on  a  certain  day  therein  men- 
tioned, twelve  free  and  lawful  men  of  the  body  of  the  county,a  each 
of  whom  has  ten  pounds  a  year  of  lands,  tenements  or  rents,  at  the 
least,b  by  whom  the  truth  of  the  matter  may  be  the  better  known, 
and  who  are  in  no  wise  of  kin  either  to  the  plaintiff  or  to  the  defend- 
ant, to  make  a  jury  of  the  country  between  the  parties  in  the  action, 
because  as  well  the  plaintiff  as  the  defendant,  between  whom  the  mat- 
ter in  variance  is,  have  put  themselves  upon  that  jury;  and  that  he 
return,  the  names  of  the  jurors,0  &c. 

By  the  statute  Westm.  2.  (13  Edw.  I.)  c.  30.  the  clause  of  nisi 
prius  was  directed  to  be  inserted  in  the  venire  facias;  and  at  first 
the  trial  was  had  upon  that  writ/1  as  it  still  is  in  the  case  of  a  trial  at 
*bar.  This  practice  was  attended  with  many  inconveniencies:  [*837] 
for  in  the  first  place,  the  jury  were  not  obliged  to  attend,  under  any 


a  Stat.  4  Ann.  c.  16.  §  6.  and  see  the  within  the  city,  and  has  lands  tenements, 

statute  24  Geo.  II.  c.  18.  1  P.  Wms.  223.  or  personal  estate,  to  the  value  of  one 

Willes,  597.  1  Wils.  125.  S.  C.  hundred  pounds.  Stat.  ult.  §  19.  Also,  by 

b  Stat.  4  &  5  W.  &  M.  c.  24.  §  15.  And  the  4  Geo.  II.  c.  7.  §  2.  none  shall  be  re- 

by  the  3  Geo.  II.  c.  25.  §  18.  any  lease-  turned  to  serve  on  juries  in  Middlesex, 

holder,  for  the  term  of  500  years  absolute,  who  have  served  within  the  two  last  terms : 

or  for  any  term  determinable  upon   life  and  by  §  3.  leaseholders  for  any  term, 

or  lives,  of  an  estate  in  possession  in  his  where  the  improved  rents  amount  to  50/. 

own  right,  of  the  clear  yearly  value  of  per  annum,  are  liable  to  serve  on  juries 

tiventy  pounds   or  upwards,   over   and  in  Middlesex. 

above  the  rent  reserved,  is  qualified  to        c  Append.  Chap.  XXXV.  §  1,  &c. 
serve  upon  juries;  and  in  London,  any        d  Gilb.  C.  P.  74.  2  Salk.  454.  2  Ld. 

person  is  qualified,  who  is  a  householder  Tlaym.  1143.  S.  C. 
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penalty,  on  the  day  of  nisi  prius;  and  if  they  did  attend,  the 
defendant  might  have  cast  an  essoin,  and  so  the  jury,  after  much 
expense  and  trouhle,  were  obliged  to  return,  leaving  the  cause 
untried. e  Another  inconvenience  was,  that  the  parties,  not  seeing 
the  panel  before-hand,  could  not  be  prepared  to  make  their  chal- 
lenges/ To  obviate  this  latter  inconvenience,  it  was  enacted,  by  the 
statute  42  Edw.  III.  c.  11.  that  "  no  inquests,  except  of  assize  and 
gaol  delivery,  shall  be  taken  by  writ  of  nisi  prius  or  otherwise,  at 
the  suit  of  any  one,  before  the  names  of  all  them  that  shall  pass  in* 
the  inquests,  shall  be  returned  in  court."  From  thenceforward,  the 
clause  of  nisi  prius  could  not  be  inserted  in  the  venire  facias,  as 
was  directed  by  the  statute  Westm.  2. :  and  therefore  it  was  taken 
out  of  that  writ,  and  placed  in  the  distringas  or  habeas  corpora,^ 
as  the  practice  continues  to  this  day.  The  venire  too  was  made 
returnable  on  a  day  before  the  trial;  by  which  means  they  got  rid  of 
the  essoin  at  nisi  prius:  for  by  the  statute  of  Marlbridge,  (52  Hen. 
III.)  c.  13.  "after  a  man  hath  put  himself  upon  any  inquest,  he 
shall  have  but  one  essoin,  or  one  default;"  and  by  the  statute 
Westm.  2.  (13  Edw.  I.)  c.  27.  the  essoin  shall  be  allowed  him  at 
the  next  day,  which  is  the  day  of  the  return  of  the  venire.h  And 
though  the  defendant  never  appears  now,  upon  the  return  of  the 
venire,  yet  heretofore  he  was  demanded  solemnly;  and  if  he  made 
default,  there  went  out  a  distringas  or  habeas  corpora  against  the 
jury,  with  a  clause  in  it  to  distrain  the  defendant:  and  if  after  this 
he  made  default  again,  it  was  peremptory,  because  there  was  no  pro- 
cess left  to  bring  him  in.'  If  a  venire  be  awarded,  and  the  parties 
do  not  go  to  trial  for  several  terms,  a  new  venire  is  awarded  from 
term  to  term,  and  the  cause  continued  by  vicecomes  non  misit 
breve;k  but  the  venire  never  in  fact  issues,  till  the  term  when  the 
cause  is  tried. 

The  trial  of  causes  at  nisi  prius  is  had  upon  the  distringas,  in 
the  King's  Bench,1  and  upon  the  habeas  corpora  juratorum,  in  the 
Common  Pleas. m  The  former  is  a  judicial  writ,  commanding  the 
[*83S]  sheriff,  or  other  officer  to  whom  it  is  directed,  to  distrain 
the  jurors  by  all  their  lands  and  chattels,  &c.  so  that  he  may  have 
their  bodies  before  the  king  at  Westminster,  or,  (by  original,) 
wheresoever,  &.c.  on  [the  first  return  day  in  term,  after  the  trial], 
or  before  the  chief  justice,  or  judges  of  assize,  if  they  shall  first  come 
on  [the  day  of  trial],  at  [the  place  where  the  cause  is  intended  to 
be  tried],  to  make  a  certain  jury  between  the  said  parties,  of  a  plea 
of,  &c.  (according  to  the  nature  of  the  action),  and  to  hear  thereof 
their  judgment  of  many  defaults,"  &c.  The  writ  of  habeas  corpora 
juratorum  commands  the  sheriff,  &c.  that  he  have,  before  the  jus- 
tices at  Westminster,  on   [the  first  return  day  in  term,  after  the 


•  Gilb.  C.  P.  74,  5.  78.  k  Gilb.  C.  P.  83.  and  see  Append.  Chap. 

'  Id.  76,  7.  XXXI.  §  44.  46. 

e  Id.   77.  2  Salk.    454.  2  Ld.  Raym.  ■  Append.  Chap.  XXXV.  §  6.  9. 

1143.  S.C.  «■  For  the  history  of  these  writs,  see 

h  Gilb.  C.  P.  74,  5. 77,  8.  1  Salk.  216.  Gilb.   C.  P.  72.  and  for  the  form  of  the 

2  Ld.  Raym.  925.  S.  C.  2  Salk.  454.  2  Ld.  habeas  corpora  juratorum,  in  C.   P.  see 

Raym.  1143.  S.  C.  Append.  Chap.  XXXV.  §  8. 

''  1  Salk.  216.  2  Ld.  Ravm.  925.  S.  C.  D  Append.  Chap.  XXXV.  <$  6. 
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trial],  or  before  the  chief-justice,  or  judges  of  assize,  if  they  shall 
first  come,  &c.  the  bodies  of  the  several  persons  named  in  the  panel 
annexed  to  the  writ,  jurors  summoned  in  court  between  the  parties, 
(naming  them,)  of  a  plea,  &c.  to  make  that  jury.0 

After  a  distringas  or  habeas  corpora  had  issued,  with  a  clause 
of  nisi  prius,  if  the  cause  stood  over,  far  default  of  jurors,  till  a  sub- 
sequent term,  the  plaintiff  at  common  law  could  not  have  had  a  venire 
de  novo?  unless  for  some  fault  in  executing  or  returning  the  distrin- 
gas or  habeas  corpora  ;i  but  he  must  have  sued  out  an  alias  or  plu- 
ries  distringas,  or  habeas  corpora,  for  bringing  in  the  same  jury. 
And  still,  if  after  a  special  jury  has  been  struck  in  a  criminal  case, 
the  cause  goes  off  for  default  of  jurors,  no  new  jury  can  be  struck; 
but  the  cause  must  be  tried  by  the  jury  first  appointed:1-  And  the 
same  jury  shall  serve  for  the  trial  of  the  cause,  notwithstanding  an 
intermediate  change  of  sheriffs. s  But  if  the  same  special  jurymen 
are  struck  to  try  several  causes  on  the  same  question,  and  the  court 
being  dissatisfied  with  the  verdict  in  the  first,  direct  it  to  abide  the 
event  of  another  cause,  they  will  also  on  motion  discharge  the  same 
special  jurymen  from  trying  the  second  cause.1  Where  a  common 
jury  panel  was  returned,  together  with  a  special  jury  panel,  and,  no 
special  jurymen  appearing,  the  cause  was  tried  by  a  common  jury, 
the  trial  was  set  aside." 

By  the  statute  7  &  8  W.  III.  c.  32.  §  1.  "if  any  plaintiff  or 
demandant  in  any  cause  depending  in  any  of  the  courts  at  West- 
minster, which  shall  be  at  issue,  shall  sue  forth  or  bring  to  any 
sheriff,  any  writ  of  venire  facias,  upon  which  any  writ  of  habeas 
*  corpora  or  distringas  with  a  nisi  prius  shall  issue,  in  order  [*S39] 
to  the  trial  of  such  issue  at  the  assizes,  and  such  plaintiff  or  demand- 
ant shall  not  proceed  to  the  trial  of  the  said  issue,  at  the  said  first 
assizes  after  the  teste  of  every  such  writ  of  habeas  corpora  or  dis- 
tringas, with  a  nisi  prius,  that  then  and  in  all  such  cases,  (other 
than  where  views  by  jurors  shall  be  directed,  )x  the  plaintiff  or  de- 
mandant, whensoever  he  shall  think  fit  to  try  the  said  issue  at  any 
other  assizes,  shall  sue  forth  and  prosecute  a  new  writ  of  venire 
facias,  directed  to  the  sheriff,  in  this  form:  That  you  cause  to  come 
anew,?  before,  &c.  twelve  free  and  lawful  men  of  the  neighbourhood 
of  A.  [now  of  the  body  of  your  county,]  each  of  whom  has  ten 
pounds  a  year,  of  lands  tenements  or  rents,  at  the  least,  by  whom, 
&c.  and  who  neither,  &c. :  and  the  residue  of  the  said  writ  shall  be 
after  the  ancient  manner;  which  writ  being  duly  returned  and  filed, 
a  writ  of  habeas  corpora  or  distringas,  with  a  nisi  prius,  shall 
issue  thereupon,  (for  which  the  ancient  and  accustomed  fees  shall 
be  taken,  and  no  more,  as  in  the  case  of  the  pluries  habeas  cor- 
pora or  distringas,  with  a  nisi  prius,)  upon  which  the  plaintiff  or 
demandant  shall  and  may  proceed   to  trial,  as  if  no  former  writ  of 


0  Append.  Chap.  XXXV.  §  8.  ■  Cowp.  412. 

p  Gilb.  C.  P.  83.  and  see  2  Saund.  254.  '  3  Taunt.  404. 

a.  (8.)  »4  Maule  Si  Sel.  467. 

q  Gilb.  C.  P.  92.  5  Durnf.  &  East,  464.  *  Com.  Kep.  248. 

r5  Durnf.  &  East,  453.  but  see  2  Barn.  1  Append.  Chap.  XXXV.  §  5. 
&Cres.  104. 
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venire  facias  had  been  prosecuted  or  filed  in  that  cause;  and  so 
toties  quoties  as  the  case  shall  require.  And  if  any  defendant  or 
tenant,  in  any  action  depending  in  any  of  the  said  courts,  shall  be 
minded  to  bring  to  trial  any  issue  joined  against  him,  when  by  the 
course  in  any  of  the  said  courts  he  may  lawfully  do  the  same  by 
jjroviso,  such  defendant  or  tenant  shall  or  may,  of  the  issuable  term 
next  preceding  such  intended  trial,  to  be  had  at  the  next  assizes,  sue 
out  a  new  venire  facias  to  the  sheriif,  in  form  aforesaid,  by  proviso; 
and  prosecute  the  same  by  writ  of  habeas  corpora  or  distringas, 
with  a  nisi  prius,  as  though  there  had  not  been  any  former  venire 
facias  sued  out  or  returned  in  that  cause;  and  so  toties  quoties  as 
the  matter  shall  require."2  This  statute  however  does  not  extend 
to  criminal  cases. a 

The  venire  and  distringas,  or  habeas  corpora,  are  directed, 
according  to  the  award  of  these  writs,b  to  the  sheriff  of  the  county 
in  which  the  action  is  laid,  or  of  an  adjoining  county  :  but  when 
the  sheriff  is  a  party,  or  interested  in  the  cause,  they  are  directed 
to  the  coroner;h  or  if  there  are  two  sheriffs,  and  one  of  them  is  in- 
terested, to  the  other:  and  if  the  coroner,  as  well  as  the  sheriff,  is 
[*840]  interested,  *the  venire  and  distringas  are  directed  to  elisors.0 
In  a  county  palatine,  a  mittimus  \s  awarded  to  the  justices  there, 
commanding  them  to  issue  the  jury  process,  and  when  the  cause  is 
tried,  to  send  the  record  back  again  to  the  court  above. d 

In  point  of  form,  the  venire  and  distringas,  or  habeas  cor- 
j)Ora,  are  general  or  special.  When  only  one  issue  is  to  be  tried, 
or  there  are  several  issues  of  the  same  nature,  the  venire  and  dis- 
tringas or  habeas  corpora  are  general,  to  make  a  jtvry  of  the  coun- 
try between  the  parties,  of  the  plea  or  action,  whatever  it  may  be: 
But  when  there  are  several  issues,  in  fact  and  in  law,  or  several  de- 
fendants, and  some  of  them  plead  and  others  let  judgment  go  by 
default,  the  writs  are  special,  as  well  to  try  the  issues  in  fact,  as  to 
assess  the  damages  upon  the  issues  in  law,  or  against  the  defendants 
who  let  judgment  go  by  default. e  If  the  defendant  carry  down 
the  cause  by  proviso,  the  following  clause  is  inserted  in  the  distrin- 
gas, or  habeas  corpora  :  "  Provided  always,  that  if  two  writs 
shall  come  to  the  sheriff',  he  shall  only  execute  and  return  one  of 
them.,,r 

The  venire  facias  is  tested  on  the  first  day  of  the  term,  in  or 
after  which  the  cause  is  to  be  tried  :  and  is  made  returnable  on 
some  day  before  the  trial,  being  a ge neral  return  day  or  day  certain, 
according  to  the  previous  proceedings  :&  If  in  a  country  cause,  the 
venire  by  original  is  made  returnable  on  the  last  general  return 
day,  or  if  by  bill,  on  the  last  day  of  the  term  before  the  assizes  : 
And  the  dist?,ingas  or  habeas  corpora  is  tested  on  the  quarto  die 
post  of  the  return  by  original,  or  by  bill  on  the  return  of  the 


z2  Saund.  336.  b.  «2LiI.  P.  R.  636.  Ante,  780.  and  see 

»  Rex  v.  Franklin,  H.  5  Geo.  II.  K.  B.  Append.  Chap.  XXXV.  §  3,  4. 
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venire  ;  and  made  returnable  on  the  first  general  return  day  or  day- 
certain,  in  term  time,  after  the  trial,  It  is  not  necessary  by  original, 
that  there  should  be  fifteen  days  between  the  teste  and  return  of  the 
jury  process.11  The  venire  facias  and  distringas,  or  habeas  cor- 
pora, are  sued  out  together  ;  and  after  being  sealed,  (for  they  do 
not  require  signing,  in  the  King's  Bench,1)  are  taken  to  the  sheriff's 
office  to  be  returned.  In  causes  which  stand  over  from  one  sitting 
to  another,  the  writ  of  distringas  or  habeas  corpora  should  be 
regularly  altered  and  re-sealed,  previous  to  the  sitting  to  which  they 
stand  over  ;  or  in  default  thereof,  the  causes  cannot  be  tried.k 

*The  jury  returned  by  the  sheriff,  on  the  venire  facias,  [^SAl] 
is  common  or  special.  A  common  jury  is  nominated,  summoned 
and  returned  by  the  sheriff,  pursuant  to  the  balloting  act,  (3  Geo. 
II.  c.  25.)  §  8.  by  which  it  is  enacted,  that  "  every  sheriff  or  other 
officer  to  whom  the  return  of  the  venire  facias  juratores,  or  other 
process  for  the  trial  of  causes,  before  justices  of  assize  or  nisi  prius, 
in  any  county  in  England,  doth  or  shall  belong,  shall,  upon  his 
return  of  every  such  writ  of  venire  facias,  (unless"  in  causes 
intended  to  be  tried  at  bar,  or  in  cases  where  a  special  jury  shall  be 
struck  by  order  or  rule  of  court,)  annex  a  panel  to  the  said  writ, 
containing  the  christian  and  surnames,  additions  and  places  of  abode, 
of  a  competent  number  of  jurors,  named  in  the  lists  mentioned  in 
the  act,  as  qualified  to  serve  on  juries,  (the  names  of  the  same 
persons  to  be  inserted  in  the  panel,  annexed  to  every  venire  facias,) 
for  the  trial  of  all  issues  at  the  same  assizes,  in  each  respective 
county:  which  number  of  jurors  shall  not  be  less  than  forty-eight 
in  any  county,  nor  more  than  seventy-two,  without  direction  of  the 
judges  appointed  to  go  the  circuit,  and  sit  as  judges  of  assize  or 
nisi  prius  in  such  county,  or  oneof  them  ;  who  are  thereby  respec- 
tively empowered  and  required,  if  he  or  they  see  cause,  by  order 
under  his  or  their  respective  hand  or  hands,  to  direct  a  greater  or 
lesser  number,  and  then  such  number  as  shall  be  so  directed,  shall 
be  the  number  to  serve  on  such  jury:  and  that  the  writs  of  habeas 
corpora  juralorum  or  distringas,  subsequent  to  such  writ  of 
venire  facias  juratores,  need  not  have  inserted  in  the  bodies  of 
such  respective  writs,  the  names  of  all  the  persons  contained  in  such 
panel;  but  it  shall  be  sufficient  to  insert  in  the  mandatory  part  of 
such  writs  i  -^spectively,  the  bodies  of  the  several  persons  named 
in  the  panel  to  this  writ  annexed,  or  words  of  the  like  import, 
and  to  annex  to  such  writs  respectively  panels,  containing  the  same 
names  as  were  returned  in  the  panel  to  such  venire  facias,  with 
their  additions  and  places  of  abode,  that  the  parties  concerned  in 
any  such  trials  may  have  timely  notice  of  the  jurors  who  are  to 
serve  at  the  next  assizes,  in  order  to  make  their  challenges  to  them, 
if  there  be  cause:  and  that  for  making  the  returns  and  panels  afore- 
said, and  annexing  the  same  to  the  respective  writs,  no  other  fee  or 
fees  shall  be  taken,  than  what  were  then  allowed  by  lawT  to  be  taken 
for  the  return  of  the   like   writs,  and  panels  annexed  to  the  same: 


h  Stat.  13  Car.  II  stat.  2.  c.  2.  §  6.  habeas  corpora,  by  the  clerk  of  the  juries. 
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;iiu!  thai  the  persons  named  in  such  panels  shall  he  summoned  to 
:rve  op  juries,  at  the  then  next  assizes  or  sessions  of  *stri 
prius,  for  the  Perspective  counties  to  be  named  in  such  writs,  and  no 
other."1 

And,  by  §11.  "  the  name  of  each  and  every  person  who  shall  be 
summoned  and  impanelled  as  aioresaid,  with  his  addition  and  the 
place  of  his  abode,  shall  be  written  in  several  and  distinct  pieces  of 
parchment  or  paper,  being  all  as  near  as  may  he  of  equal  size  and 
bigness,  and  shall  be  delivered  unto  the  marshal  of  such  judge  of 
assize  or  nisipriyts,  &c.  who  is  to  try  the  cause  in  the  said  county, 
by  die  under-sheriff  of  the  said  count}-,  or  some  agent  of  his;  and 
shall,  by  direction  and  care  of  such  marshal,  be  rolled  up,  all  as 
near  as  mar  be  in  the  same  manner,  and  put  together  in  a  box  or 
glass  to  be  provided  for  that  purpose." 

At  the  assizes,  by  a  late  statute,"1  two  sets  of  jurors  are  directed 
to  be  summoned,  one  to  attend  at  the  beginning  of  each  assizes, 
and  the  other  to  attend  the  residue  thereof,  to  serve  indiscriminately 
on  the  criminal  and  civil  side  :  and  "the  sheriff  or  other  officer,  to 
whom  the  return  of  the  venire  facias,  or  other  process  for  the  trial 
of  causes  at  nisi  prius,  doth  belong,  shall,  upon  his  return  of  every 
such  writ  or  process,  annex  thereto  a  panel,  containing  the  christian 
and  surnames,  additions,  and  places  of  abode,  of  the  persons  in 
each  of  such  sets;  and,  during  the  attendance  and  service  of  the 
first  of  such  sets,  the  jury  on  the  civil  side  shall  be  drawn  from  the 
names  of  the  persons  in  that  set,  and,  during  the  attendance*  and 
service  of  the  second  of  such  sets,  from  the  names  of  the  persons 
in  such  second  set."" 

Upon  the  execution  of  a  writ  of  inquiry,  the  plaintiff,  we  may 
recollect,  sometimes  moves  the  court  for  a  rule  to  have  SLgood  jury,0 
which  is  a  better  sort  of  common  jury:?  and,  before  the  introduc- 
tion of  special  juries,  this  rule  appears  to  haye  been  frequently 
granted,  for  the  trial  of  causes  at  nisi  pr ins.  i 

A  special  jury  is  nominated,  in  the  presence  of  the  attornies  on 
both  sides,  by  the  master  in  the  King's  Bench,  or  prothonotaries  in 
the  Common  Pleas,  who  make  out  a  list  of  forty  eight  jurors,  from 
the  freeholders'  book,  or  book  kept  by  the  sheriff,  of  persons 
qualified  to  serve  on  juries;  out  of  whom  each  party  is  at  liberty 
to  strike  twelve,  and  the  remaining  twenty  four  are  summoned  and 
returned  by  the  sheriff.  Special  juries  appear  to  have  been  first 
introduced  in  the  King's  Bench,  upon  trials  at  bar,  in  causes  of 
great  consequence;  wherein  the  court  would  anciently  make  a  rule, 
[*843]  upon  motion  *and  affidavit,  for  the  master  to  name  forty 
eight  freeholders,  and  that  each  party  should  strike  out  twelve, 
by  one  at  a  time,  (the  plaintiff  or  his  attorney  beginning  first,)  and 
that  the  remaining  twenty  four  should  be  the  jury  to  be  returned 
for  the  trial  of  the  cause.1'  A  rule  having  been  made  accordingly, 
the  plaintiff's  attorney  attended   the  master,    but  the  defendant's 


1  See  R.  E.  1651.  K.  15.  r  5  Durnf.  &.  East,  460. 

»'  1  &  2  Geo.  IV.  c.  46.  n  1  str.  265. 
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0  Ante,  623.  476,  7. 


OF  SPECIAL  JURIES.  843 

attorney  would  not  attend,  and  thereupon  the  master  nominated 
forty-eight,  in  the  presence  of  the  plaintiff's  attorney  only:  Upon 
a  motion  to  set  aside  this  nomination,  the  court  thought  fit  to  order 
a  new  jury  to  be  struck;  but  made  it  a  standing  rule  for  the  future, 
that  when  the  master  is  to  strike  a  jury,  he  shall  give  notice  to  the 
attornies  on  both  sides  to  be  present,  and  if  one  come  and  the  other 
do  not,  he  that  appears  shall,  according  to  the  ancient  course,  strike 
out  twelve,  and  the  master  shall  strike  out  the  other  twelve  for  him 
that  is  absent. s  If,  by  rule  of  court,  the  master  is  ordered  to  strike 
a  jury,  in  case  it  be  not  expressed  in  the  rule  that  he  shall  strike 
forty-eight,  and  each  of  the  parties  shall  strike  out  twelve,  the 
master  is  to  strike  twenty-four,  and  the  parties  have  no  liberty  to 
strike  out  any.1 

Analogous  to  the  practice  upon  trials  at  bar,  it  was  sometimes 
usual,  in  other  cases,  where  it  was  conceived  an  indifferent  jury 
would  not  be  returned,  for  the  court  -On  motion  to  order  the  sheriff" 
to  attend  the  master,  with  the  freeholders'  book,  and  the  master,  in 
the  presence  of  the  attornies  on  both  sides  to  strike  a  jury.u  But 
probable  matter  must  have  been  shewn  to  the  court,  to  induce  them 
to  grant  this  rule:x  and  it  being  doubted,  whether  it  could  be  had 
without  consent, y  it  was  declared  and  enacted  by  the  statute  3  Geo. 
II.  c.  25.  §  15.  that  "it  shall  and  may  be  lawful  to  and  for  his 
majesty's  courts  of  King's  Bench,  &c.  on  the  motion  of  any  plain- 
tiff or  plaintiffs,  defendant  or  defendants,  in  any  action  cause  or' suit 
whatsoever,  depending  or  to  be  brought  and  carried  on  in  the  said 
courts  of  King's  Bench,  &c.  and  the  said  courts  are  thereby  author- 
ized and  required,  upon  motion  as  aforesaid,  to  order  and  appoint  a 
jury  to  be  struck,  before  the  proper  officer  of  each  respective  court, 
for  the  trial  of  any  issue  joined  in  any  of  the  said  cases,  and  triable 
by  a  jury  of  twelve  men,  in  such  manner  as  special  juries  have  been 
and  are  usually  struck  in  such  courts  respectively,  upon  trials  at  bar 
had  in  the  said  courts;  which  said  jury,  so  struck  as  aforesaid,  shall 
be  the  jury  returned  for  the  trial  of  the  said  issue." 

*Upon  this  statute  it  was  holden,  that  the  fees  for  striking  [*844] 
a  special  jury  should  be  paid  by  the  party  applying  for  it;  but  that 
the  other  expenses  of  the  trial  should- abide  the  event  of  the  suit.2 
This  being  found  inconvenient,  gave  rise  to  the  statute  24  Geo.  II. 
c.  18.  §  1.  by  which  it  is  enacted,  that  "the  party  who  shall  apply 
for  a  special  jury,  shall  not  only  bear  and  pay  the  fees  for  striking 
such  jury,  but  shall  also  pay  and  discharge  all  the  expenses  occa- 
sioned by  the  trial  of  the  cause  by  such  special  jury;  and  shall  not 
have  any  further  or  other  allowance  for  the  same,  upon  taxation  of 
costs,  than  such  party  would  have  been  entitled  unto,  in  case  the 
cause  had  been  tried  by  a  common  jury,  unless  the  judge  before 
whom  the  cause  is  tried,  shall,  immediately  after  the  trial,  certify 
in  open  court,  under  his  hand,  upon  the  back  of  the  record,  that  the 
same  was  a  cause  proper  to  be  tried  by  a  special  jury."     And,  by 


»  2  Lit  P.  R.  127.  1  Salk.  405.  R.  T.  8         *  Id.  ibid. 
W.  III.  reg.  2.  K.  B.  y  Id.  122. 
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the  same  statute,  §  2.  "  no  person  wlfo  shall  serve  upon  a  special 
jury,  shall  be  allowed  or  take,  for  serving  on  any  such  jury,  more 
than  the  judge  who  tries  the  cause  shall  think  just  and  reasonable, 
ding  one  pound  one  shilling,  except  in  causes  where  a  view 
lull;  bei  ii  directed.*'*  A  certificate  Tor  the  costs  of  a  special  jury, 
cannot  be  granted,  on  the  above  statute,  the  clay  after  the  trial:"  And 
when  it  is  granted,  the  practice  has  been  to  allow  the  sums  only  paid 
to  the  jury  in  court.1'  In  criminal  cases,  the  judge  cannot  certify 
for  the  COStS  of  a  special  jury.0 

Since  the  making  of  this  statute,  the  motion  for  a  special  jury  has 
oe  a  motion  of  course,  requiring  onl}'' the  signature  of  a  counsel 
or  Serjeant:  upon  which  a  ride  is  drawn  .up  by  the  clerk  of  the  rules 
in  the  King's  Bench,'1  or  secondaries  in  the  Common  Pleas,  and  an 
appointment  obtained  thereon  from  the  master  in  the  former,  or  pro- 
thonotaries in  the  latter  court,  to  nominate  the  forty-eight.  The  rule 
for  a  special  jury  in  term  time  must  be  served  a  reasonable  time 
before  the  day  of  trial:  and  therefore,  where  a  cause  stood  for  trial  at 
a  sitting  in  term,  and  after  the  rising  of  the  court  the  day  before  the 
trial,  the  defendant  served  the  plaintiff  with  a  rule  for  a  special  jury, 
and  the  cause  was  notwithstanding  tried  by  a  common  jury,  the  court 
of  King's  Bench  held  the  proceedings  to  be  regulars  A  copy  of  this 
[*845]  rule  and  appointment  is  served  upon  the  opposite  attorney, 
and  also  on  the  under-sheriff,  who  attends  the  master  or  prothono- 
taries, at  the  time  appointed,  with  the  freeholders'  book;  and  the 
nomination  being  made,  lists  of  the  persons  nominated  are  made  out 
for  each  party,  by  the  masters'  or  prothonotaries'  clerk.  Another 
appointment  is  then  obtained  from  the  master  or  prothonotaries,  to 
reduce  the  jury,  and  served  on  the  opposite  attorney;  upon  which 
the  attornies  on  both  sides  should  attend,  and  the  master  or  protho- 
notaries will  strike  out  twelve  names  for  each  of  them,  beginning 
with  the  plaintiff  first,  or,  if  either  of  the  attornies  do  not  attend,  he 
will  strike  out  twelve  names  for  him  that  is  absent/  The  usual  prac- 
tice, on  striking  special  juries,  is  for  the  sheriff  to  take  the  free- 
holders' book,  and  select  those  persons  against  whose  names  the 
addition  of  Esquire  is  placed:  Put  where  the  plaintiff  moved  to  set 
aside  the  special  jury  panel;  on  the  ground  that  some  of  the  persons 
named  therein  were  retail  tradesmen,  and  therefore  not  entitled  to 
the  addition  of  Esquire,  the  court  of  King's  Bench  held,  that  us  the 
affidavit  did  not  negative  the  qualification  of  the  jurors  excepted  to, 
they  could  not  interferes  . 

The  plaintiff,  it  seems, -ought  in  all  cases  to  sue  out  the  jury  pro- 
cess in  the  King's  Bench,  even  though  the  special  jury  be  moved 
for  by  the  defendant;?  and,  in  London,  he  chuses  his  own  officer  to 


»3Campb.316.  Geo.  III.   K.  B.   10  East,   1.  2   Campb. 

t>  2  Chit.  Rep.  154.  Introd.  xii.  by  which  the  rule  for  a  special 

c  1  Esp.  Hep.  229.  and  see  1  Barn.  Sc  jury  should  be  drawn  up  and  served,  in 

Aid.  663.  London  and  Middlesex,  on  or  before  the 

6  Append.  Chap.  XXXV.  §  10:  and  far  day  preceding-  the  adjournment  day  after 

the  rule  for  a  special  jury  in  the  Exche-  each  term, 

quer,  see  id.  §  11.  f  R.  T.  8  W.  IN.  K.  B. 

•  2  Barn.  &.  Aid.  400.   1  Chit.  Rep.  234.  s  1  Chit.  Rep.  85. 
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OF  SPECIAL  JURIES.  845 

summon  them.  But,  in  the  Common  Pleas,  it  is  said  to  be  usual  for 
the  defendant,  if  he  move  for  a  special  jury,  to  sue  out  the  jury- 
process:1  And  the  sheriff  will  not  be  allowed  extra  expenses  of 
summoning  special  jurors,  on  account  of  their  residing  at  a  distance 
from  each  other;  and  therefore  the  court  will  make  a  rule  absolute, 
for  the  sheriff  to  refund  money  received  on  this  account,  although 
he  has  actually  expended  all  the  money. k  The  practice,  as  to  strik- 
ing special  juries,  is  nearly  the  same  in  criminal,  as  in  civil  cases. 
In  striking  a  special  jury,  for  the  trial  of  an  information  filed  by  the 
attorney  general  ex  officio,  the  master  of  the  crown  office  is  not 
bound  to  take  the  jurors  as  they  occur  upon  the  sheriff's  books,  but 
is  to  make  a  selection;  and  where  he  had  made  such  selection  impar- 
tially, the  court  refused  to  cancel  the  list  of  persons  so  selected.1 
And,  in  the  Exchequer,  when  it  is  shewn  to  the  satisfaction  of  the 
court,  on  a  statement  of  facts  by  affidavit,  that  in  the  reduced  list  of 
special  jurymen,  there  are  persons  non-resident  or  exempt,  or  that 
from  other  causes  it  is  clear  there  are  less  than  twenty-four  effective 
jurymen  remaining  on  *the  panel,  and  it  is  probable  that  a  [*846] 
sufficient  number  cannot  be  had  to  attend,  on  the  trial  of  an  infor- 
mation, they  will,  on  motion,  order  a  new  jury  to  be  impanelled.111 

The  facility  of  obtaining  a  rule  for  a  special  jury  in  civil  cases  is 
attended  With  this  inconvenience,  that  when  the  cause  is  to  be  tried 
at  a  sitting  in  term,  the  defendant,  by  obtaining  it,  may  put  off  the 
trial  till  the  sittings  after  term,  it  not  being  usual  to  try  special  jury 
causes  in  term  time;  by  which  means,  the  plaintiff  is  delayed  from 
getting  judgment  till  the  next  term,  which  may  be  at  the  distance 
of  some  months.  To  obviate  this  inconvenience,  it  is  usual,  in  the 
King's  Bench,  when  a  rule  for  a  special  jury  has  been  obtained  for 
the  mere  purpose  of  delay,"  to  move  the  court,  on  an  affidavit  of  the 
circumstances,  for  a  rule  to  shew  cause,  why  the  rule  for  a  special 
jury  should  not  be  discharged;  which  the  court  will  make  absolute, 
on  an  affidavit  of  service,  unless  good  cause  be  shewn  to  the  con- 
trary. But  the  court  will  not  discharge  the  rule  for  a  special  jury, 
when  there  is  sufficient  reason  to  believe,  that  it  is  material  for  the 
defendant  to  have  his  cause  tried  by  such  a  jury:0  And  where  an 
ejectment  by  original  was  appointed  for  trial  at  the  last  sittings  in 
term,  and  the  defendant  obtained  a  rule  fof  a  special  jury,  the  court 
refused  to  discharge  the  rule,  on  the  ground  of  its  having  been 
applied  for  too  late;  because  the  plaintiff  could  not  have  obtained 
judgment  as  of  the  term,  supposing  he  had  succeeded.?  If  a  defend- 
ant, however,  who  has  obtained  and  served  a  rule  for  a  special  jury, 
take  no  further  steps  upon  it,  the  plaintiff  will  be  entitled  to  have 
the  cause  tried  in  its  regular  order,  as  a  common  jury  cause;  and  the 
court  will  not  afterwards  relieve  the  defendant,  except  under  very 
special  circumstances,  i 


1  Imp.  C.  P.  4  Ed.  397.  Sed  quaere,-  and        "  1  Chit.  Rep.  489,  90. 
see  imp.  C.  P.  5  Ed.  396,  7.     '  °  Id.  176.  236.  490.  in  notis. 

k  1  Chit.  Rep.  175.  p  Id.  236. 

1  1  Barn.  &  Aid.  193.  and  see  1  Chit.        i  2  Stark.  M.  Pri.  369.  and  see  1  Chit. 

Rep.  85.  (a).  Rep.  534. 
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In  the  Common  Pleas,  when  a  rule  for  a  special  jury  has  been 
obtained,  for  the  purpose  of  delay,  it  is  not  usual,  as  in  the  King's 
Bench,  to  move  the  court,  on  an  affidavit  of  the  circumstances,  for 
a  rule  to  shew  cause,  why  the  rule  for  a  special  jury  should  not  be 
discharged:  But  if  delay  be  suggested  as  the  motive  for  the  applica- 
tion, ;uid  not  satisfactorily  denied,  the  practice  seems  to  be,  for  the 
court  to  direct  the  cause  to  be  tried  by  a  special  jury  within  the 
term,1'  unless  such  terms  are  offered  as  will  obviate  the  objection;5 
and  giving  judgment  of  the  term  is  not  in  all  cases  satisfactory. 
When  the  application,  however,  is  merely  to  regulate  the  trial,  it 
must  be  made,  not  to  the  court,  but  to  the  judge  who  presides  at 
[*847]  nisi  prills'1  And  *where  it  was  not  suggested  by  the  plaintiff, 
that  delay  was  the  motive  for  the  defendant's  application  for  a  spe- 
cial jury,  the  court  would  not  interfere;  although  it  was  sworn  that 
the  defendant  had  acknowledged  the  debt,  and  the  deponents  believ- 
ed he  had  no  defence  to  the  action."  So  where,  in  an  action  on  a 
bond,  the  defendant,  after  plea,  had  admitted  the  debt,  but  obtained 
a  rule  for  a  special  jury,  the  court  would  not  order  the  cause  to  be 
tried  within  the  term,  unless  the  plaintiff  stated  further  grounds, 
from  which  they  might  judge,  whether  it  was -a  fit  cause  to  be  tried 
by  a  special  jury,  or  not.* 


In  actions  of  icaste,  trespass  quare  clausum  /regit,  and  other 
actions,  when  it  appears  to  the  court  to  be  proper  and  necessary  that 
the  jurors,  whether  common  or  special,  who  are  to  try  the  issues, 
should,  for  the  better  understanding  of  the  evidence,  have  a  view  of 
the  messuages,  lands  or  place  in  question,  the  court  is  authorized  by 
the  statute  4  *B.nn.  c.  16.  §  8.  "  to  order  special  writs  of  distringas 
or  habeas  corpora  to  issue,  by  which  the  sheriff,  or  other  officer  to 
whom  they  are  directed,  shall  be  commanded  to  have  six  out  of  the 
first  twelve  of  the  jurors  named  in  such  writs,  or  some  greater 
number  of  them  at  the  place  in  question,  some  convenient  time 
before  the  trial,  who  then  and  there  shall  have  the  matters  in  ques- 
tion shewn  to  them,  by  two  persons  in  the  said  writs  named,  to  be 
appointed  by  the  court;*  and  the  said  sheriff  or  other  officer,  who  is 
to  execute  the  said  writs,  shall,  by  a  special  return  upon  the  same, 
certify  that  the  view  hath  been  had,  according  to  the  command  of 
the  said  writ."  And,  by  the  3  Geo.  II.  c.  25.  §  14.  where  a  view 
shall  he  allowed  in  any  cause,  in  such  case  six  of  the  jurors  named 
in  such  panel,  or  more,  who  shall  be  mutually  consented  to  by  the 
parties  or  their  agents  on  both  sides,  or  if  they  cannot  agree,  shall 
be  named  by  the  proper  officer  of  the  respective  courts  of  King's 
Bench,  &.c.  for  the  causes  in  their  respective  courts,  or  if  need  be, 
by  a  judge  of  the  respective  courts  where  the  cause  is  depending, 
or  by  the  judge  or  judges  before  whom  the  cause  shall  be  brought 


r  4  Taunt.  470.  4  Moore,  414.  470.  «  4  Moore,  414. 

•  4  Moore,  414.  *  Id.  470. 
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on  to  trial  respectively,  shall  have  the  view,  and  shall  be  first  sworn 
upon  the  jury  to  try  the  cause." 

Before  the  statute  4  Ann.  c.  16.  there  could  have  been  no  view, 
till  after  the  cause  had  been  brought  on  trial;  when,  if  the  court  saw 
the  question  involved  in  any  obscurity,  which  might  be  cleared 
*upby  a  view,  the  cause  was  put  off,  that  the  jurors  might  have  [*848] 
a  view  before  it  came  on  again. z  Upon  this  statute,  it  had  become  the 
practice  to  grant  a  view  of  course,  upon  the  motion  of  either  party: 
And  a  notion  having  prevailed,  that  six  of  the  first  twelve  upon 
the  panel  must  attend  upon  the  view,  and  appear  at  the  trial,  and 
that  if  they  did  not,  the  cause  must  be  put  off,  the  judges  thought 
it  their  duty  to  interfere,  and  to  take  care,  that  their  ordering  a  view 
should  not  obstruct  the  course  of  justice,  and  prevent  the  cause  from 
being  tried:  for  they  were  all  clearly  of  opinion,  that  the  act  of  par- 
liament-meant that  a  view  should  not  be  granted,  unless  the  court 
were  satisfied  that  it  was  proper  and  necessary;  and  they  thought  it 
better  that  a  cause  should  be  tried  upon  a  view  had  by  any  six,  or  by 
fewer  than  six,  or  even  without  any  view  at  all,  than  that  the  trial 
should  be  delayed  for  a  great  length  of  time.  Accordingly  they 
resolved,  not  to  order  a  view  any  more,  without  a  full  examination 
into  the  propriety  and  necessity  of  it,  unlesss  the  party  applying 
would  come  into  such  terms  as  might  prevent  an  unfair  use  being 
made  of  ,it.a  Agreeably  to  this  resolution,  they  required  a  consent, 
which  has  ever  since  been  made  a  part  of  the  rule,  that  in  case  no 
view  be  had,  or  if  a  view  be  had  by  any  of  the  jurors,  though  not 
six  of  the  first  twelve,  or  of  those  mutually  consented  to  by  the 
parties  or  their  agents,  yet  the  trial  shall  proceed,  and  no  objection 
be  made  on  either  side  on  account  thereof,  or  for  want  of  a  proper 
return  to  the  writ.b 

In  actions  of  icaste,  and  trespass  quare  clausum  /regit,  the 
necessity  for  a  view  in  general  appears  on  the  face  of  the  pleadings; 
and  in  other  cases,  the  motion  for  it  has  become  a  motion  of  course 
in  the  King's  Bench,  requiring  only  counsel's  signature;  upon  which 
a  rule  of  court0  is  drawn  up  in  term  time,  or  a  judge's  order  in 
vacation:  But  in  the  Common  Pleas,  it  is  said  that  a  rule  for  a  view 
is  never  granted  without  an  affidavit  in  any  case,  except  in  an  action 
of  waste;A  and  therefore,  in  other  cases,  an  application  must  be 
made  for  the  rule,  to  the  court  in  term  time,  on  an  affidavit  of  the 
circumstances;e  and  in  vacation,  a  judge's  order  for  it  cannot  be 
obtained,  without  the  consent  of  the  opposite  attorney. f  In  the 
Exchequer,  the  court  will  not  grant  a  view  of  the  premises,  where 
the  question  may  be  tried  by  the  production  of  a  models  And 
there  can  be  no  view  in  a  criminal  case,  without  consent.*1 

*The  rule  for  a  view  is  made  out  by  the  clerk  of  the  rules  [*849] 
in  the  King's  Bench,  or  secondaries  in  the  Common  Pleas;  and  it  is 


z  1  Bur.  253.  2  Calk.  665.  11  East,  184.  the  form  of  the  rule  in  C.  P.  see  id.  §  17. 
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always  made  a  part  of  the  rule  or  order,  that  the  expenses  of  taking 
the  view  shall  be  equally  borne  by  both  parties,  and  that  no  evidence 
shall  be  given  on  either  side,  at  the  time  of  taking  thereof.'  But  it 
has  been  holden,  that  on  a  view,  the  shewers  may  shew  marks, 
boundaries,  &c.  to  enlighten  the  viewers;  and  may  say  to  them, 
"  these  are  the  places  to  which  we  shall  adapt  our  evidence  on  the 
trial.  "k  Before  the  rule  or  order  is  drawn  up,  an  application  should 
be  made  to  the  opposite  attorney,  for  the  name  of  his  shewer;  and 
the  names  of  both  shewers  must  be  inserted  in  the  rule  or  order,  and 
also  in  the  writ  of  distringas,*  or  habeas  corpora,'11  &c.  with  the 
time  and  place  of  meeting  for  proceeding  on  the  view.  If  the  oppo- 
site attorney  will  not  name  a  shewer,  an  appointment  for  that  purpose 
should  be  obtained  on  the  rule,  from  the  master  or  prothonotaries; 
who,  in  case  of  non-attendance,  will  name  one  ex  parte*  The  rule 
or  order  being  drawn  up,  a  copy  of  it  must  be  served  on  the  opposite 
attorney,  and  the  original  left  with  the  sheriff,  together  with  the 
names  of  the  jurors,  if  special,  and  he  will  summon  them;  if  com- 
mon, he  will  summon  such  as  he  thinks  proper. 


The  next  circumstance  to  be  attended  to  is  the  evidence;  for  unless 
the  parties  are  prepared  to  prove  their  allegations,  it  is  needless  for 
them  to  go  to  trial:  And  herein,  there  are  two  things  to  be  princi- 
pally considered  in  every  action,  first,  what  is  to  be  proved;  and 
secondly,  the  manner  of  proving  it.  The  evidence  in  all  cases  is 
governed  by  the  pleadings;  it  being  necessary  to  prove  every  thing 
that  is  put  in  issue,  and  no  more.  On  the  general  issue,  the  plaintiff 
must  prove  the  whole  of  his  case;  but  on  a  special  issue,  it  is  only 
necessary  to  prove  the  particular  point  referred  to  the  jury;  for 
whatever  is  not  expressly  denied,  is  admitted  by  the  pleadings.  The 
manner  of  proof  depends  on  the  nature  of  the  evidence,  which  is 
written  or  unwritten:0  In  general,  the  parties  must  come  prepared 
with  the  best  existing  evidence  the  nature  of  the  case  admits  of;t 
and  the  witnesses  must  be  such  as  are  not  interested  in  the  event  of 
the  suit.  i'$  But  when  an  objection  is  made  to  a  witness,  that  admits 
of  any  doubt,  the  courts,  of  late  years,  have  endeavoured  as  far  as 
[*850]  possible,  consistently  with  the  old  cases,  to  let  the  objec- 
tion go  to  his  credit,  rather  than  his  competency.* 

i  Append.  Chap.  XXXV.  §  12,  13.  17.  °  Gilb.  Evid.  5.  Bui.  Ni,  Pri.  221. 
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f  And  this  expression,  best  evidence,  means,  best  legal  evidence;  therefore  the 
court  will  reject  illegal  evidence,  although  both  parties  agree  to  admit  it.  2  Stark. 
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Written  evidence  is  either  public  or  private.*  Some  public 
writings  are  of  record;  others,  not  of  record:  and  public  writings, 
not  of  record,  may  be  distinguished  into  such  as  are  of  a  judicial 
nature,  and  such  as  are  not  judicial. s  Records  are  acts  of  parliament, 
or  judgments  and  recognizances,  &c.  which  are  the  memorials  of  the 
legislature,  and  of  the  king's  courts  of  justice,  preserved  in  rolls  of 
parchment;  and  they  are  considered  of  such  high  authority,  that  no 
evidence  is  allowed  to  contradict  them.1  Letters  patent"  also,  judi- 
cial writs,"  and  affidavits,  when  read  and  filed,?  are  considered  as 
matters  of  record.  Acts  of  parliament  either  relate  to  the  kingdom 
in  general,  and  are  therefore  called  general  or  public  acts,  or  only 
to  the  concerns  of  private  persons,  and  are  thence  called  private 
acts.2  Of  the  former,  the  printed  statute  book  is  evidence;  but  of 
the  latter,  the  regular  proof  is  by  an  examined  copy,  compared  with 
the  original  in  the  parliament  office  at  Westminster*  Of  other 
records,  as  theyxannot  be  removed  from  place  to  place,  copies  are 
admitted,  as  the  best  producible  evidence. b  These  copies  are  of  two 
kinds;  first,  under  seal;  and  secondly,  not  under  seal.c  Copies  under 
seal  are  called  exemplifications,  and  are  of  higher  credit  than  any 
sworn  copy.6  Exemplifications  are  twofold;  first,  under  the  great 
seal;  or  secondly,  under  the  seal  of  the  court:c  The  former  are  of 
themselves  records  of  the  greatest  validity.0  But  when  a  record  is 
exemplified  under  the  great  seal,  it  must  be  either  a  record  of  the 
court  of  Chancery,  or  sent  for  into  Chancery,  which  is  the  centre 
of  all  courts,  by  writ  of  certiorari;  and  from  thence  the  subject 
receives  a  copy  under  the  attestation  of  the  great  seal.d  The  second 
sort  of  copies  under  seal  are  exemplifications  under  the  seal  of  the 
court;6  and  these  are  of  higher  credit  than  a  sworn  copy.6  Copies 
*not  under  seal  are  of  two  sorts;  first,  sworn  copies;  and  [*S51] 
secondly,  office  copies. f  But  the  copy  of  a  copy  is  no  evidence;  it 
not  being  the  best  the  nature  of  the  case  admits  of.s 

With  regard  to  office  copies,  a  difference  is  taken  between  a  copy 
authenticated  by  a  person  trusted  for  that  purpose,  which  is  evidence 
without  further  proof,   and  a  copy  given  out  by  an  officer  of  the 
court,  who  is  not  trusted  for  that  purpose,  which  is  not  evidence, 
without  proving  it  to  have  been  actually  examined.1'     Thus,  the  chi 
rograph  of  a  fine  is  evidence  of  such  fine;  because  the  chirographer 
is  appointed  to  give  out  copies  of  the  agreements  between  the  par- 
declaring-  the  law  with  respect  to  wit-    Bui.  Ni  Pri.  221. 
nesses  refusing-  to  answer.     And  for  the         u  Peake's  Evid.  5  Ed.  32.  (c). 
law  of  evidence  in  general,   and  what         x  Gilb.  Evid.  40.  Bui.  Ni.  Pri.  234.  1 
evidence  is  required  in  particular  cases,     Kenvon,  345.  Say.  Rep.  299.  S.  C. 
and  the  competency  or  incompetency  of        y  2  Wils.  371. 

witnesses,  see   Trials  per  pais;  Gilbert's        *■  Gilb.  Evid.  11,  12.  Bui.  Ni.  Pri.  222. 
Law  of  Evidence,-  the  Abridgements  of        »  Gilb.  Evid.  12,  13.  Bui.  Ni.  Pri.  225. 
Viner  and  Bacon,  tit.  Evidence,-  Comyn's        b  Bui.  Ni.  Pri.  226. 
Digest,   tit.    Testmoigne,-    Puller's    Nisi         c  Gilb.  Evid.  19.  Bui.  Ni.  Pri.  226. 
Prius,-  Espinasse's  Nisi  Prius,  Vol.    2.         d  Gilb.  Evid.  19,  20. 
Part.  III.;  and  the  treatises  on  evidence,         e  Id.  20.  Bui.  Ni.  Pri.  227,  8. 
by  Peake  and  Phillipps.  f  Gilb.  Evid.  24.  Bui,  Ni-  Pri.  228. 

'  Gilb.  Evid.  7.  BuL  Ni.  Pri.  221.  e  Id.  10.  Bui.  Ni.  Pri.  226. 

•  Phil.  Evid.  4  Ed.  308.  *  Id.  25.  Bui.  Ni.  Pri.  229. 

«  Co.  Lit.  117.  b.  260.  «.  Gilb.  Evid.  7. 
Vol.  II.— 15 
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ties,  thai  arc  lodged  of  record:1'  But  where  a  fine  is  to  be  proved 
with  proclamations,  (as  it  must  be  to  bar  a  stranger,)  the  proclama- 
tions must  he  examined  with  the  roll;  for  though  the  chirographer 
is  authorized  by  the  common  law  to  make  out  copies  for  the  parties, 
of  the  line  itself,  yet  he  is  not  appointed  by  the  statutes  to  copy  the 
proclamations,  and  therefore  his  indorsement  on  the  back  of  the  fine 
is  not  binding.'  So,  when  a  deed  is  enrolled,  the  indorsement  of 
the  enrolment  is  evidence,  without  further  proof  of  the  deed;  because 
the  officer  is  entrusted  to  authenticate  such  a  deed  by  enrolment: 
but  if  the  officer  of  the  court  make  out  a  copy,  when  he  is  not  en- 
trusted for  that  purpose,  it  ought  to  be  proved  to  have  been  exam- 
ined.k  And  the  office  copies  of  depositions  are  evidence  in  Chan- 
cery; but  not  at  common  law,  without  examination  with  the  roll: 
for  though  that,  court  have,  for  their  own  convenience,  empowered 
their  officers  to  make  out  such  copies  as  should  be  evidence,  yet 
the  particular  rules  of  that  court  are  not  taken  notice  of  by  the 
courts  of  common  law;  and  therefore  they  arc  not  evidence  in  those 
courts.1 

Public  writings,  of  a.  Judicial  nature,  are  judgments  in  the  House 
of  Lords;"'  proceedings  in  Chancery;"  sentences  in  the  ecclesiastical 
courts,"  courts  of  admiralty,*'  and  foreign  courts;*!  judgments  in 
inferior  courts,  not  of  record;'"  rules  of  court;3  affidavits,  not  filed; 
[*S52]  inquisitions,1  and  awards,"  &c. :  to  which  may  be  added, 
the  books  of  the  Quarter  sessions,"  and  books  kept  by  the  clerk  of 
the  judgments,>'  and  other  officers  of  the  courts,2  and  the  prison 
books  of  the  King's  Bench  and  Fleet  prisons.11  Public  writings,  not 
judicial,  are  the  journals  of  the  lords  or  commons;1'  the  London 
Gazette,  for  acts  of  state,  such  as  the  king's  proclamations,  and 
addresses  to  the  crown,  &c. ;  domesday  book;  surveys  of  ecclesias- 
tical benefices,  &.c. ;  the  pope's  bull,  and  licence,  on  questions 
respecting  tithes,  or  the  appropriation  of  benefices;  the  ancient 
books  of  the  herald's  office,  and  their  visitation  books  of  counties, 
on  questions  of  pedigree;  books  of  history,  to  prove  matters  relating 
to  the  kingdom  in  general;  parish  registers,11  of  christenings,  mar- 
riages, and  burials;    rate  hooks,   or  books  for  parish   indentures; 


h  Gilb.  Evid.  25.  Bui.  Ni.  Pri.  229.  Evid.  4  Ed.  338,  &c. 

!  Id.  26,  7.  Bui.  Ni.  Pri.  230.  <i  Phil.  Evid.  4  Ed.  343,  4,  5.  399,  400. 

"  Id.  25,  6.  Bui.  Ni.  Pri.  229.  and  see  3  East,  221.  2  Stark.  Wit.  Pri.  6. 

1  Bui,  Ni.  Pri.  229.  And  see  further,  rCom.  Dig-,  tit.  Evidence,  C.  1.  2  Blac. 

as  to  depositions,  Gilb.  Evid.  60,  &c.  Bui.  Bep.   836.  and  see  Peake's  Evid.   5  Ed. 

Ni.  Pri.  239,  &c.  2  Esp.  Ni.  Pri.  257,  8,  72,  3.  Phil.  Evid.  4  Ed.  396.  2  Stark.  Ni. 

9.  Pt-ake's  Evid.  S  Ed.  57,  &c.  Phil.  Evid.  Pri.  473. 

4  Ed  360,  &c.  394,  &c.  » Ante,  496. 

m  Gilb.   Evid.  18.  Peake's  Evid.  5  Ed.  "  Phil.  Evid.  4  Ed.  375,  6.  392. 

36.  Phil.  Evid.  4  Ed.  oiH).  Coup.  17.  «  Id.  381.  400. 

»  Gilb.  Evid.  17,  &c.  Bui.  Ni.  Pri.  235,  'Ante,  646. 

&c.  2  Esp.  Ni.   Pri.  253,   &c.  Peake's  y  Ante,  603. 

Evid.  5  Ed.  53,  &c.  Phil.  Evid.  4  Ed.  *  Append.  Tntrod.  xxix.  xxx. 

392,  &c.  a  Ante  *356. 

"  2   Esp.  Nt.    Pri.  259,   &c.  Peake's  h  Gilb!  Evid.  18.  Peake's  Evid.  5  Ed. 

Evid.  5  Ed.  67,  8.  Phil.  Evid.  4  Ed.  328.  52,  3.  Phil.  Evid.  4  Ed.  404. 

333,  &c.  396,  &c.  'Ante,  CAT. 

t  Peake's   Evid.  5  Ed.    69,  70.  Phil. 
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rolls  of  courts  baron;'1  ancient  terriers,  or  surveys  of  parishes  or 
manors,  which  are  either  ecclesiastical  or  temporal;  corporation 
books  ;e  and  public  books  of  the  Navy  office,  Custom  house/ 
Stamp  and  Post  offices/  Bank,*  South  Sea  house/  East  India 
company/  &c.  With  regard  to  the  proof  of  entries  in  public  books, 
it  is  now  clearly  settled,  that  whenever  an  original  is  of  a  public 
nature,  and  admissible  in  evidence,  an  examined  copy  will  equally 
be  admitted.  &  This  rule  is  necessary,  as  well  for  the  security  of 
the  document,  as  for  the  convenience  of  the  public.  But  when 
the  original  is  of  a  private  nature,  a  copy  will  not  be  evidence, 
unless  the  original  be  lost  or  destroyed,  or  in  the  possession  of  the 
adverse  party -h 

Written  evidence,  of  a  private  nature,  is  either  of  deeds  under 
seal,  or  agreements,  &c.  not  under  seal;1  and  it  is  either  in  the  pos- 
session of  a  party  to  the  suit,  or  his  adversary,  or  of  a  third  person. 
When  deeds  or  writings  are  in  the  possession  of  the  party,  he  may 
produce  them,  proving,  when  .necessary,  that  they  were  duly  ex- 
ecuted. *When  they  are  in  the  possession  or  power  of  the  [*S53] 
adverse  party,  there  are  in  general  no  means  of  compelling  him  to 
produce  them;k  but  the  practice  in  such  case  is  to  give  him,  or  his 
attorney,  a  regular  notice  to  produce  the  original;1  not  that,  on  proof 
of  the  notice,  he  is  compellable  to  give  evidence  against  himself,  but 
the  consequence  will  merely  be,  that  the  other  party,  who  has  done 
all  in  his  power  to  supply  the  best  evidence,  will  be  allowed  to  go 
into  evidence  of  an  inferior  kind,  and  may  read  an  examined  copy, 
or  give  parol  evidence  of  the  contents*"1  And  where  Ji.  bound  him- 
self as  surety  for  B.,  to  pay  C.  the  balance  of  an  account  between 
B.  and  C.  within  a  certain  time  after  notice,  it  was  holden,  in  an 
action  by  C.  against  A.,  that  parol  evidence  of  such  notice  could  not 
be  given,  without  proof,  of  the  usual  notice  to  produce  it."  But 
where,  from  the  nature  of  the  action,  the  defendant  has  notice  that 
the  plaintiff  means  to  charge  him  with  the  possession  of  the  instru- 
ment, it  is  not  necessary  to  give  him  any  other  notice  than  the  action 
itself  supplies.0  In  an  action  of  trover  therefore,  for  a  bond,  or  bills 
of  exchange,  &c.  though  it  was  formerly  the  practice  to  give  notice 
to  produce  them  at  the  trial/  yet  such  notice  is  now  holden  to  be 


d  Ante,   648.  and  see  Gilb.  Evid.  73.  >  As  to  the  evidence  of  private  writings, 

Bui.  Ni.  Pri.  247.  2  Esp.  Ni.  Pri.  264.  see  Gilb.  Evid.  77,  fee.  Bui.  Ni.  Pri.  249, 

Peake's  Evid.  5  Ed.  85.  Phil.  Evid.  4  Ed.  tc.    2  Esp.  Ni.  Pri.  270,    ^c.   Peake's 

429,  30.  Evid.  5  Ed.  93,  k.c.  Phil.   Evid.  4  Ed. 

e  Ante,  648,  9.  435,  &,c.  And  for  the  cases  in  which  the 

{Ante,  647.  And  see  further,  as  to  evi-  parties  are  compellable  to  produce  them, 

dence  of  public  writing's,  not  judicial,  see  Phil.  Evid.  4  Ed.  472,  3.  Ante,  494. 

Gilb.  Evid.  73,  he.  Bui.  Ni.  Pri'247,  &c.  639,  &.c. 

2  Esp.  Ni.  Pri.  264,  &c.  Peake's  Evid.  *  Phil.  Evid.  4  Ed.  474,  5. 

5  Ed.  77,  &c.  Phil.  Evid.  4  Ed.  402,  &c.  '  Append.  Chap.  XXXV.  §  22.  and  see 

and  as  to  the  inspection  of  public  writ-  Peake's  Evid.  5  Ed.  103,  &.c.  Phil.  Evid. 

ing-s  in  general,  see  Peake's  Evid.  5  Ed.  4  Ed.  474,  5,  &c. 

89,  &c.  Phil.  Evid.  4  Ed.  422,  &c.  Ante,  ■"  Phil.  Evid.  4  Ed.  475. 

646,  &c.  n  o  Stark.    Ni.   Pri.  174.  and  see  12 

s  3  Salk.  154.  Comb.  337.  Skin.  383.  East,  237.  2  Moore,  349.  Ante,  336. 

S.  C.  and  see  Phil.  Evid.  4  Ed.  421,  2.  °  Phil.  Evid.  4  Ed.  477. 

11  Phil.  Evid.  4  Ed.  422.  p  1  Esp.  Itep.  50. 
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unnecessary  :q  and  the  principle  of  the  rule  requiring  notice,  does 
not  apply  to  the  case  where  a  party  to  the  suit  has  fraudulently  got 
possession  of  a  written  instrument  belonging  to  a  third  person;  as 
where  a  witness  was  called  on  the  part  of  the  defendant,  to  produce 
a  letter  written  to  him  by  the  plaintiff,  and  it  appeared  that,  after 
the  commencement  of  the  action,  he  had  given  it  to  the  plaintiff;  in 
this  case,  though  a  notice  to  produce  had  not  been  given,  parol  evi- 
dence of  the  contents  was  admitted,  because  the  paper  belonged  to 
the  witness,  and  had  been  secreted  in  fraud  of  the  siibpcena.r 

When  a  notice  is  required,  it  need  not  be  given  to  the  defendant 
himself,  even  in  penal  actions;3  notice  to  his  attorney  or  agent  being 
deemed  sufficient."  But,  in  an  action  by  the  plaintiffs  Ji.  and  B., 
as  assignees  of  C. ,  against  E.,  a  notice  to  produce  a  document, 
entitled  "Jl.  and  B.  assignees  of  C.  and  D.  against  B."  is  insuffi- 
cient, although  A.  and  B.  are  in  fact  the  assignees  of  C.  and  I).1 
[*854]  And  a  *notice  served  on  the  wife  of  the  defendant's  attorney 
at  his  lodgings,  to  produce  a  lease,  on  the  evening  before  the  trial, 
is  too  short." 

The  regular  time  of  calling  for  the  production  of  papers,  is  not 
until  the  party  who  requires  them  has  entered  upon  his  case ;  and 
till  that  period  arrives,  the  other  party  may  refuse  to  produce  them; 
and  there  can  be  no  cross  examination  as  to  their  contents,  although 
the  notice  to  produce  them  is  admitted  :x  And  if  one  party  call  for 
papers  in  the  possession  of  the  other,  but,  when  they  are  produced, 
decline  using  them,  the  mere  calling  for  them  will  not  make  them 
evidence  for  the  adverse  party. y  If,  however,  the  party  who  has 
called  for  papers,  inspect  them,  he  thereby  makes  them  evidence 
for  the  other  party,  although  he  has  not  used  them  himself  in 
evidence. zt  If  a  defendant  call  on  the  plaintiff  to  produce  at  the 
trial  a  deed  in  his  custody,  to  which  the  plaintiff  is  a  party,  and 
under  which  he  claims  a  beneficial  estate,  it  is  not  necessary  that 
the  defendant  should  call  the  attesting  witness  to  prove  the  due 
execution  of  the  deed,  when  produced:"  but  in  other  cases,  the 
execution  ought  to  be  regularly  proved  by  the  party  who  offers  the 
instrument  as  part  of  his  evidence  in  the  cause. b  And  if  a  party, 
in  compliance  with  the  notice,  produce  the  written  instrument  in 
his  possession,  he  is  entitled  to  have  the  whole  read;b  and  if  a 
writing  produced  refer  to  others,  w7ith  such  particularity  as  to  make 

<i  4  Taunt.  868.  per  Gibbs,  J.  >  1  Esp.  Rep.  210. 

r  4  Esp.   Rep.  256.  and   see  Peake's  *  5  Esp.  Rep.  235.  and  see  Phil.  Evid. 

Evid.  5  Ed.  95.  Id.    Append,  p.   xxviii.  4  Ed.  476. 

xxix.  S.  C.  Phil.  Evid.  4  Ed.  478.  *3  Taunt.  60.  and  see  2  Moore,  513. 

•  3  Durnf.  &  East,  306.  Gow,  26.  6  Moore,  347.  3  Brod.  &  Bing". 
» 2  Stark.  M.  Pti,  17.  139.  s.  c. 

»  1  Stark.  Nt.  PrL  283.  and  see  5  Esp.  >>  Phil.  Evid.  4  Ed.  485.  but  see  3  Stark. 
Rep.  46.  2  Chit.  Rep.  403,  4.  Ni.  PrL  140. 

*  2  Stark.  Ni.Pri.  22,  3.  49. 


\  After  a  notice  to  defendant  to  produce  cheques,  the  plaintiff  calls  for  one  of 
them.  All  are  put  into  his  hand,  and  after  looking-  them  over,  he  selects  one. 
Held,  that  as  the  plaintiff  did  not  take  the  first  that  offered  itself,  defendant  is 
entitled  to  have  the  whole  read.    Manning's  Digest,  Practice,  E.  (c)  47. 
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it  necessary  to  inspect  them,  that  the  sense  may  be  complete,  or, 
referring  to  other  writings,  adopt  them  as  part  of  its  own  meaning, 
he  may  insist  on  having  these  also  read  in  evidence.0 

On  a  notice  to  produce  papers,  if  they  are  not  produced,  this  cir- 
cumstance affords  no  legal  ground  for  any  inference  respecting  their 
contents,  but  merely  entitles  the  opposite  party  to  prove  their  con- 
tents by  parol  evidence.*1  But  before  this  secondary  evidence  can 
be  admitted,  it  ought  to  be  clearly  shewn,  that  the  writing  required 
is  in  the  possession  of  the  other  party,  and  that  a  notice  to  produce 
it  has  been  regularly  served  ;e  it  not  being  sufficient  that  the  attorney 
admits  the  receipt  of  it.f  This  notice  may  be  proved  by  a  duplicate 
original, s  without  notice  to  produce  the  other  original:^  and  slight 
evidence  is  ^sufficient  in  many  cases  to  raise  a  presumption  [*855] 
that  the  writing  is  in  the  possession  of  a  party,  when  it  exclusively 
belongs  to  him,  and  ought  regularly  to  be  in  his  possession,  according 
to  the  usual  course  of  business-. h 

When  a  deed  or  other  writing,  necessary  to  be  produced  on  the 
trial  of  a  cause,  is  in  the  possession  or  power  of  a  third  person,  the 
legal  process  for  compelling  him  to  produce  it,  is  by  suing  out  a  writ 
of  subpoena  ad  testificandum;  which  is  also  the  mode  of  enforcing 
the  personal  attendance  of  witnesses,  when  required  to  give  parol 
or  unwritten  evidence.  This  is  a  judicial  writ,  issued  on  a  proper 
prxcipe,1  commanding  them  to  appear  at  the  trial,  'to  testify  what 
they  know  in  the  cause,  on  the  part  of  the  plaintiff  or  defendant,  as 
the  case  is,  under  the  penalty  of  one  hundred  pounds  each.k  Four 
witnesses  only  can  be  put  in  one  writ  of  subpoena;1  and  therefore  it 
is  frequently  necessary  to  have  several  writs,  which  are  signed  and 
sealed.  The  name  of  a  witness,  though  not  in  the  original  subpoena, 
may  it  seems  be  inserted  therein  at  any  time,  if  he  have  been  regu- 
larly served  with  a  copy.m  And  if  a  cause  appointed  for  one  sitting 
be  made  a  remanet,  the  subpoena  must  be  re-sealed  and  re-served :n 
it  having  been  determined,  that  where  a  notice  of  writing  is  given 
in  such  case  for  the  last  sitting,  instead  of  a  subpoena,  the  court 
will  not  grant  an  attachment  thereon  against  the  witness  for  non- 
attendance.® 

If  a  witness  have  in  his  possession  any  deeds  or  writings,  which 
it  is  deemed  necessary  to  produce  at  the  trial,  there  should  be  a 
special  clause  inserted  in  the  subpoena,  called  a  duces  tecum  com- 
manding the  witness  to  bring  them  with  him.P  The  writ  of  subpoena 
duces  tecum  is  the  regular  and  established  process  of  the  court;  and 
though  it  was  formerly  doubted,"*  yet  it  is  now  settled,  that  this 


«4  Esp.  Rep.  21.  5  Esp.  Rep.  246.   1  t  Id.  §  24. 

Campb.  171.  Phil.  Evid.  4  Ed.  485.  ■  Cowp.  846. 

d  3  tamp.  363.  m  Holt  Ni.  Pri.  526. 

e  Phil.  Evid.  4  Ed.  475.  »  Sydenham  v.  Rand.   T.  24  Geo   III 

'  1  Esp.  Rep.  216.  K.  B. 

k  Id.  455.  4  Esp.  Rep.  203.  Phil.  Evid.  °  Id.  ibid.  Gillet  v.  Mawman,  T.  47  Geo. 

4  Ed.  480.  HI.  c.  P. 

h  Phil.  Evid.  4  Ed.  475.  And  see  fur-  p  Append.  Chap.  XXXV.  §  26.  and  see 

ther,  as  to  notice  to  produce  deeds  and  Clerk's  Manual,  31.  Thes.  Brev.  304.  Off. 

writings,  &c.  Peake's  Evid.  5  Ed.  93,  4.  Brev.  385. 

103,  4,  &c.  Phil.  Evid.  4  Ed.  474,  5,  &c.  <i  1  Esp.  Rep.  405.  4  Esp.  Rep  43 

«  Append.  Chap.  XXXV.  §  23. 


S55  OF  EVIDENCE. 

process  is  of  compulsory  obligation  on  the  witness,  to  produce  the 
deeds  or  writings  required  of  him,  which  he  has  in  his  possession, 
and  which  he  has  no  lawful  or  reasonable  excuse  for  withholding;  of 
the  validity  of  which  excuse  the  court,  and  not  the  witness  is  to 
judge.1'  And  a  person  in  possession  of  any  paper,  who  is  served  with 
[*S56]  a  subpu'tia  duces  tecum,  "*is  bound  to  produce  it,  whether 
the  paper  belong  to  him  or  not;s  or  though  there  be  a  regular  way 
prescribed  by  law  for  obtaining  it.1  The  court  however,  in  all  such 
cases,  will  exercise  their  discretion,  in  deciding  what  papers  shall  be 
produced,  and  under  what  qualifications,  as  respects  the  interest  of 
the  witness.1 

The  subpoena  being  issued,  a  copy  thereof  should  be  made  for 
each  witness,  and  personally  delivered  to  him,u  a  reasonable  time 
before  the  day  of  trial;  for  witnesses  ought  to  have  a  convenient  time, 
to  put  their  own  affairs  in  such  order,  as  that  their  attendance  upon 
the  court  may  be  of  as  little  prejudice  to  themselves  as  possible:"  and 
notice  in  London,  at  two  in  the  afternoon,  for  the  witness  to  attend 
the  sittings  at  Westminster  that  evening,  has  been  held  to  be  too 
short. >'  Where  the  witness  lives  within  the  weekly  bills  of  mor- 
tality, it  is  usual  to  leave  a  shilling  with  the  copy  of  the  subpoena: 
but  where  he  lives  at  a  greater  distance,  he  is  not  obliged  to  attend, 
unless  his  reasonable  expenses  are  paid  or  tendered  him,  not  only 
for  going  to,  but  also  for  returning  from  the  trial;  and  when  less  is 
offered,  the  witness  is  not  obliged  to  trust  to  the  court's  allowing  him 
more  when  he  comes  to  the  book,  for  perhaps  the  party  may  not 
call  him,  and  then  it  may  be  difficult  for  him  to  get  home  again. z 
And  when  an  officer  of  the  court  is  served  with  a  subpoena  duces 
tecum,  to  produce  a  judgment  book,  if  the  personal  attendance  of 
the  officer  be  necessary,  he  must  be  informed  so,  or  the  court  will 
not  grant  an  attachment.11  It  was  not  formerly  necessary,  upon  sum- 
moning a  witness  before  commissioners  of  bankrupt,  to  be  examined 
touching  the  bankrupt's  effects,  to  tender  him  the  expenses  of  his 
journey  before-hand;  though  if  he  were  in  fact  without  the  means  of 
taking  the  journey,  it  might  have  been  an  excuse  for  not  obeying 
the  summons.b  The  rule  was,  that  the  witness  must  attend,  and  was 
entitled  to  have  his  reasonable  expenses,  to  be  settled  by  the  com- 
missioners.0 But,  by  the  statute  3  Geo.  IV.  c.  81.  §  2.  "when  a 
witness  is  summoned  to  attend  before  the  commissioners,  at  the 
meeting  appointed  by  them  for  opening  the  commission,  the  neces- 
sary expenses  shall  be  tendered  to  such  witness,  in  the  same  manner 
as  is  now  by  law  required,  upon  service  of  a  subpoena,  to  a  witness 
in  an  action  at  law." 


r  9  East,  473.  >'  M.  Ibid,  and  see  5  Esp.  Hep.  46.  2 

•  6  Esp.  Uep.  116.  and  see  1  Campb.  Chit.  Rep.  403,  4.  Ante,  853,  4.      • 
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*A  witness  attending  on  a  subpoena  is,  we  have  seen,d  [*857] 
privileged  from  arrest.  But  if  he  neglect  to  attend,  without  having  a 
sufficient  excuse,  he  is  liable  to  be  proceeded  against  three  ways;  first, 
by  attachment,  for  a  contempt  of  the  process  of  the  court;e  secondly, 
by  special  action  on  the  case  for  damages,  at  common  law;f  and 
thirdly,  by  action  on  the  statute  5  Eliz.  c.  9.  §  12.  for  the  penalty 
of  ten  pounds,  and  also  for  the  further  recompence  given  by  that 
statute,  if  it  has  been  previously  assessed  by  the  court  out  of  which 
the  process  issued.?  An  attachment  lies  against  an  attorney  in  the 
cause,  for  not  attending  upon  a  subpoena,  to  give  evidence  of  col- 
lateral facts;1*  and  it  may  be  even  had  against  a  peer  of  the  realm.1 
Also,  by  the  mutiny  act,k  "  all  witnesses  duly  summoned  by  the 
judge  advocate,  or  person  officiating  as  such,  who  shall  not  attend 
on  courts  martial,  shall  be  liable  to  be  attached  in  the  court  of  King's 
Bench,  &c.  upon  complaint  made  to  the  said  court,  in  like  manner 
as  if  such  witness  had  refused  to  attend  on  a  trial,  in  any  criminal 
proceeding  in  that  court. "  But  in  order  to  ground  this  summary 
mode  of  proceeding,  it  is  necessary  to  prove  that  the  witness  was 
personally  served,  a  sufficient  time  before  the  trial,1  and  that  his 
reasonable  expenses  were  paid  or  tendered  him.m  The  motion  for 
an  attachment  against  a  person  subpoena 'd  as  a  witness,  for  not 
attending,  should,  as  in  other  cases  of  contempt,  be  brought  forward 
as  soon  as  possible:  and  therefore  the  court  refused  an  attachment 
in  Hilary  term,  for  non-attendance  at  the  preceding  summer  assizes, 
and  left  the  party  to  his  civil  remedy." 

In  the  Common  Pleas,  it  was  not  formerly  usual  for  the  court  to 
grant  an  attachment  against  a  witness,  for  non-attendance  upon  a 
subpoena;  but  the  party  aggrieved  was  left  to  his  remedy  by  action.0 
And  in  a  late  case,  that  court  refused  an  attachment  against  a  witness, 
who  being  subpoena' 'd  without  particular  notice  when  the  cause 
would  come  on,  left  the  court  to  attend  to  urgent  business;  the  cause 
having  been  tried  in  his  absence,  and  the  plaintiff  nonsuited  for 
want  of  his  evidence."  So,  an  attachment  was  refused,  where  the 
witness  was  induced  to  leave  the  court,  by  the  representation  of  the 
adverse  attorney. i  '  So,  where  the  witness  resided  twenty-four  miles 
from  the  *assize  town,  and  his  expenses  were  not  tendered  to  [*858] 
him  till  the  evening  before  the  trial,  the  court  would  not  grant  an 
attachment:1'  So,  an  attachment  was  refused  against  a  witness,  who 
omitted  to  attend  at  a  trial,  after  being  served,  on  the  3rd  of  July,  with 

*Ante,  221.   &c.  Peake's  Evid.  5  Ed.  12  Sir.  1054. 

198,9.  m/d.  1150.    1  Blac.  Eep.  36.  8  East, 

el  Str.  510.  2  Str.  810.   1054.    1150.  323.  13  East,  16.  fa. J 

Cowp.  386.  Doug.  561.  Ante,  485.  •> v.  St.  Leger,  H.  37  Geo.  HI. 

f  Doug.  561.  K.  B.t 

e  Id.  ibid.  "Barnes,  33.  35.  497.  Pr.  Reg-.  435.  1 

»>2  Str.  810.  2  Ld.  Raym.   1528.  S.  C.  H.  Blac.  49.  and  see  13  East,   16.  (a). 

Cowp.  845.  but  see  3  Bur.  1687.  Ante,  485. 

>  Say.  Rep.  50.  1  Wils.  332.  S.  C.  but  p  5  Taunt.  260. 
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k  3  Geo.  IV.  c.  13.  §  28.  '6  Taunt.  9.  1  Marsh.  410.  S.  C. 


f  3  Bing\  223.  C.  B.  Accor. 
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Sl  subpoena  dated  the  18th  of  June,  and  calling  on  him  to  attend  on 
the  2nd  of  July:8  And  in  general,  they  will  not  grant  an  attachment 
against  a  witness  for  not  appearing  to  give  evidence,  unless  a  clear 
case  of  contempt  be  made  out  against  him.1  An  attachment,  how- 
ever, was  granted  against  a  witness,  where,  after  a  subpoena  served 
on  him,  he  attended  in  court,  and  during  the  opening  of  the  plain- 
tiff's case,  thinking  he  was  not  able  to  prove  a  particular  fact,  he 
left  the  court,  and  the  plaintiff  was  nonsuited  for  want  of  his  evi- 
dence." 

It  has  been  ruled  at  nisi  prius,  that  no  action  lies  against  a  wit- 
ness for  non-attendance,  unless  the  cause  has  been  called  on,  and 
jury  sworn. x  But  the  propriety  of  this  doctrine  was  questioned  by 
the  court  in  a  subsequent  case;  by  which  it  seems,  that  a  party  who 
is  subpoena'd  to  attend  as  a  witness,  is  guilty  of  a  contempt,  by 
neglecting  to  attend,  although  the  cause  be  not  called  on  for  trial. y 
And  though  the  court  of  Common  Pleas,  in  one  case,z  would  not 
grant  an  attachment  against  a  witness,  where  the  affidavit  did  not 
state  that  he  was  duly  called  on  his  subpoena  at  the  trial,  yet  from 
a  subsequent  case11  it  seems,  that  whenever  it  is  distinctly  shown, 
that  the  party  meant  to  disobey  the  order  of  the  court,  he  is  guilty 
of  a  contempt;  and  that  the  calling  of  the  witness  upon  his  subpoena, 
is  only  for  the  purpose  of  obtaining  clear  evidence  of  his  having 
neglected  to  appear,  but  that  it  is  not  necessary,  if  it  can  be  clearly 
shown  by  other  means,  that  the  party  has  disobeyed  the  order  of 
the  court. 

When  the  witness  is  detained  in  prison,  a  habeas  corpus  ad  tes- 
tificandum}3 is  necessary,  to  bring  him  up;  for  which  an  applica- 
tion is  made  to  the  court  or  a  judge,  upon  an  affidavit'  sworn  to  by 
the  party  applying,'1  stating  that  he  is  a  material  witness,  and  willing 
to  attend ;u  and  if  he  be  at  a  distance,  the  court  will  expect  it  to  be 
specially  shown  how  he  is  material. f  Upon'  this  application,  the 
court  in  their  discretion  will  make  a  rule,  or  the  judge,  if  he  think 
proper,  will  grant  his  fiat  for  the  writ,  which  is  then  sued  out, 
signed  and  sealed:  And  the  court  of  King's  Bench,  in  one  instance, 
issued  a  writ  of  habeas  corpus  ad  testificandum,  to  bring  up  a 
prisoner  to  give  evidence  before  an  election  committee  of  the  House 
[*859]  of  Commons,  on  affidavit  *  of  service  of  a  rule  to  shew  cause 
on  the  different  persons  concerned,  no  cause  being  shewn. s  But 
doubts  having  arisen,  whether  the  justices  of  his  majesty's  courts  of 
record  at  Westminster  had  power  to  award  writs  of  habeas  corpus, 
for  bringing  persons  detained  in  custody,  under  civil  or  criminal 
process,  before  courts  martial,  commissioners  of  bankrupt,  commis- 
sioners for  auditing  the  public  accounts,  or  other  commissioners 

•  1  Bing.  366.  b  Append.  Chap.  XXXV.  §  29. 
»  6  Taunt.  9.  1  Marsh.  410.  S.  C.  Ante,        "  Id.  §  27. 

485.  fa.  J  <i  Fort.  396. 

u  3  Moore,  579.  and  see  3  Barn.  &  Aid.  e  Cowp.  672.  Per  Cur.   H.  20   Geo. 

598.  4  Barn.  &  Aid.  202.  III.  K.  B.  Hex  v.  Murray,  M.  26  Geo.  III. 

*  Peake's  Cas.  Ni.  Pri.  60.  K.  B.  Peake's  Evid.  5  Ed.  198. 

y  3  Barn.  &  Aid.  598.  f  Standard  v.  Baker,  M.  26  Geo.  III. 

1  3  Moore,  222.  K.  B. 

"  3  Barn.  &  Aid.  600.  per  Best,  J.  *  4  East,  587. 
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acting  under  commission  or  warrant  from  his  majesty;  it  was 
enacted,  by  the  statute  43  Geo.  III.  c.  140.  that  "  it  shall  be  law- 
ful for  any  judge  of  his  majesty's  court  of  King's  Bench  or  Com- 
mon Pleas  respectively,  or  for  any  baron  of  his  majesty's  court  of 
Exchequer,  of  the  degree  of  the  coif,  at  his  discretion,  to  award  a 
writ  or  writs  of  habeas  corpus,  for  bringing  any  prisoner  or  pri- 
soners detained  in  any  gaol  or  prison,  in  that  part  of  the  united 
kingdom  of  Great  Britain  and  Ireland,  called  England,  before 
any  court  martial,  or  before  any  commissioners  of  bankrupt,'1  com- 
missioners for  auditing  the  public  accounts,  or  other  commissioners, 
acting  by  virtue  or  under  the  authority  of  any  commission  or  warrant 
from  his  majesty,  his  heirs  or  successors,  for  trial,  or  to  be  examined 
touching  any  matter  depending  before  such  courts  martial  or  com- 
missioners respectively;  and  the  like  proceedings  shall  be  had  upon 
such  writ  or  writs  of  habeas  corpus,  so  to  be  awarded  as  aforesaid, 
as  by  law  may  now  be  had  upon  writs  of  habeas  corpus,  for  bring- 
ing persons  detained  in  gaol  before  magistrates  or  courts  of  record, 
for  such  purposes  as  aforesaid."  The  application  for  a  habeas  cor- 
pus under  this  statute,  ought  to  be  made  to  a  judge  out  of  court.' 

And,  by  the  statute  44  Geo.  III.  c.  102.  for  the  more  effectual 
administration  of  justice  in  England  and  Ireland,  by  the  issuing  of 
writs  of  habeas  corpus  ad  testificandum  in  certain  cases;  "  it  shall 
be  lawful  for  any  judge  of  his  majesty's  courts  of  King's  Bench  or 
Common  Pleas  of  England  and  Ireland  respectively,  or  any 
*baron  of  his  majesty's  court  of  Exchequer,  of  the  degree  of  [*860] 
the  coif  in  England,  or  any  baron  of  his  majesty's  court  of  Ex- 
chequer in  Ireland,  or  any  justice  of  oyer  and  terminer  or  gaol 
delivery,  being  such  judge  or  baron  as  aforesaid,  at  his  discretion, 
to  award  a  writ  or  writs  of  habeas  corpus,  for  bringing  any  prisoner 
or  prisoners  detained  in  any  gaol  or  prison,  before  any  of  the  said 
courts,  or  any  sitting  of  nisi  prius,  or  before  any  other  court  of 
record  in  the  said  parts  of  the  said  united  kingdom,  to  be  there  ex- 
amined as  a  witness  or  witnesses,  and  to  testify  the  truth  before 
such  courts,  or  any  grand,  petit,  or  other  jury,  in  any  cause  or 
causes,  matter  or  matters,  civil  or  criminal,  depending  or  to  be  in- 
quired into  or  determined  in  any  of  the  said  courts:  And  that  every 
justice  of  great  session  in  Wales,  and  in  the  county  palatine  of 
Chester,  shall  have  the  like  authority  within  the  limits  of  his  juris* 

h  By  the  statute  5  Geo.  II.  c.  30.  §  6.  in  custody  at  tbe  time  of  his  or  her  last 

bankrupts  in  custody  upon  mesne  pro-  examination,  although  charged,  in  execu- 

cess,  were  to  be  brought  before  the  com-  tion,  shall  be  brought  before  the  commis- 

missioners,  and  the  expense  thereof  paid  sioners,  to  be  examined  by  them,  in  the 

out.  of  the  estate  ;  if  in  execution,  the  same  manner  as  is  now  practised  with 

commissioners  were  to  attend  them  in  respect  to  bankrupts  in  custody  on  mesne 

prison.  And  now,  by  the  statute  49  Geo.  process;  and  the  gaoler  or  keeper  of  the 

111.  c.  121.  §  13.  reciting  th  at  great,  in  con-  prison  in  which  such  bankrupt  is  or  shall 

veniences  had  arisen  from  the  necessity  be  confined,  shall  be  fully  indemnified, 

of  the  attendance  of  commissioners   of  by  the  warrant  of  the  commissioners,  for 

bankrupt  in  prison,  to  take. the  examina-  bringing  up  such  bankrupt  for  that  pur- 

tions  of  bankrupts  charged  in  execution;  pose." 

it  is  enacted,  that  "  everv  bankrupt,  being  ■  2  Maule  &  Sel.  582. 
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diction. "k  But  a  habeas  corpus  ad  testificandum  will  not  lie,  to 
bring  up  a  prisoner  of  war:1  And  where  the  application  for  it  ap- 
peared to  be  a  mere  contrivance,  to  remove  a  prisoner  in  execution, 
the  court  refused  to  grant  it."1  The  writ  being  sued  out,  should 
be  left  with  the  sheriff,  or  other  officer  in  whose  custody  the  witness 
is  detained,  who  will  bring  him  up,  on  being  paid  his  reasonable 
charges." 

When  a  material  witness  is  going  or  resides  abroad,  so  that  he 
cannot  attend  at  the  trial,  the  party  requiring  his  testimony  may 
move  the  court  in  term  time,  or  apply  to  a  judge  in  vacation,  for  a 
rule  or  order  to  have  him  examined  on  interrogatories  de  bene  esse,0 
before  one  of  the  judges  of  the  court,  if  he  reside  in  town,  or  if  in  the 
country  or  abroad,  before  commissioners  specially  appointed,  and 
approved  of  by  the  opposite  party. p  The  rule  or  order  for  this  pur- 
pose cannot  be  obtained  without  consent,  the  depositions  of  wit- 
nesses upon  interrogatories  not  being  the  best  existing  evidence  the 
nature  of  the  case  admits  of;  for  though  cross  interrogatories  may  be 
filed,  yet  the  full  benefit  of  a  cross  examination  cannot  be  supplied 
by  depositions:^  and  therefore,  without  the  consent  of  the  defendant, 
the  court  on  motion  will  not  give  the  plaintiff  leave  to  examine  an 
attesting  witness  to  a  deed  upon  interrogatories,  and  to  give  such 
examination  in  evidence  at  the  trial,  on  the  ground  that  he  is  inca- 
[*S61]  pable  through  illness  of  *attending  in  person,  and  that  he  is 
not  likely  to  recover  so  as  to  be  able  to  attend,  notwithstanding  it 
also  appears  by  the  affidavit,  that  the  defendant  had  at  one  time  ad- 
mitted the  execution  of  the  deed  ;  nor  will  they,  on  these  grounds, 
grant  a  rule  for  dispensing  with  the  attendance  of  such  witness  at  the 
trial.1"  The  court,  however,  will  do  every  thing  in  their  power  to  make 
the  parties  consent,  when  necessary;  as  by  putting  off  the  trial,  at 
the  instance  of  the  defendant,  if  the  plaintiff  will  not  consent;9  and 
if  the  defendant  refuse,  the  court  will  not  give  him  judgment  as  in 
case  of  a  nonsuit.  Jn  the  Exchequer,  the  court  will  grant  a  com- 
mission to  examine  a  witness  who  is  in  this  country,  on  an  affidavit 
of  his  being  under  a  necessity  of  going  abroad  before  the  day  of 
trial,  although  the  cause  be  not  at  issue,  and  the  answer  has  not 
come  in.' 

The  rule  or  order  being  obtained,  for  the  examination  of  wit- 
nesses on  interrogatories,  a  commission"  issues,  when  necessary,  on 
a  Jive  shilling  stamp;"  and  interrogatories,*  which  ought  not  to  be 


k  And  see  the  statute  55  Geo.  III.  c.  nesses  abroad. 

157.  for  the  better  examination  of  wit-  i  Barnes,  447. 

nesses,  in  the  courts  of  equity  in  Ireland.  r  4  Taunt.  46.  and  see  2  Chit.  Rep.  199. 

1  Do.ig.  419.  and  see  6  Durnf.  &  East,  »  Coup.   174.  Doug1.  419.  and   see  1 

497.  7  Durnf.  St  East,  745.  Bos.  St.  Pul.  210.  Ante,  832. 

">  3  Bur.  1440.  t  i  HrjCCj  449.  and  see  id.  381.  as  to  the 

»  1  Cromp.  248,  9.  Qu.  whether  the  costs  of  witnesses  in  that  court, 

officer  may    not   require   an   indemnity,  "  Append.  Chap.  XXXV.  §  34.  and  for 

against  the  prisoner's  escape  ?  Id.  ibid.  the  oath  of  the  witnesses,  commissioners, 

0  Append.  Chap.  XXXV.  §  30,  31,  2.  and  clerks,  see  Id.  §  35,  6,  7. 

p    1    Cromp.    229.     Append.    Chap.  *  Stat.  48  Geo  III.  c.  M9.  Sched.  Part. 

XXXV.  §  33.  and  see  2  Price,  166.  172.  II.  §  III.  55  Geo.  III.  c.  184.  Sched.  Part  II. 

8  Price,  290.  as  to  the  practice  of  the  §  III. 

court  of  Exchequer,  in  granting-  the  de-  5  Append.  Chap.  XXXV.  §38,  9,  41. 
ftndaat  a   commission   to  examine  wit- 
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leading,' are  prepared,  and  copied  on  a  similar  stamp,2  and  signed  by 
a  counsel  or  serjeant:  This  done,  a  copy  of  the  interrogatories  is 
given,  on  a  four-penny  stamp,2  to  the  opposite  attorney,  with 
notice  of  the  time  when  the  witness  is  to  be  examined,  in  order 
that  he  may  file  cross  interrogatories,1  if  he  think  proper.  At  the 
time  appointed,  the  witness  is  taken,  with  the  interrogatories,  to  the 
judge's  chambers,  or  before  the  commissioners  appointed  by  the 
rule  or  order,  where  he  is  examined;  and  his  depositions  being  taken 
and  sworn  to,  copies  are  made  out,  on  four-penny  stamped  paper,b 
and  delivered  to  the  party  requiring  them.  It  is  no  objection  to  the 
proceedings  under  a  commission  to  examine  witnesses  abroad,  that 
a  clerk  to  the  plaintiff's  attorney  is  appointed  one  of  the  commis- 
sioners, and  settled  the  draft  of  the  depositions  of  one  of  the  plain- 
tiff's witnesses.0  And  where  a  commission  directed  the  commis- 
sioners to  examine  the  witnesses  on  interrogatories,  and  to  reduce 
the  examinations  into  writing  in  the  English  language,  and  send 
the  same  to  England,  and  to  swear  an  interpreter,  to  interpret  the 
depositions  of  such  witnesses  as  did  not  understand  the  English 
language;  and  it  appeared  by  the  ^return,  that  the  deposi-  [*S62] 
tions,  in  the  first  instance,  were  reduced  into  writing  in  the  foreign 
language,  and  translated  by  the  interpreter  into  the  English  lan- 
guage, within  an  interval  of  six  weeks;  the  court  held,  that  the 
commission  was  well  executed,  by  the  commissioners  returning  the 
depositions,  so  translated  into  the  English  language. d 

As  the  depositions,  however,  are  only  taken  de  bene  esse,  they 
cannot  be  made  use  of,  if  the  witness  should  happen  to  be  in  this 
country  at  the  time  of  the  trial. e  And,  to  entitle  a  party  to  read 
depositions  taken  upon  interrogatories,  it  is  not  sufficient  to  shew 
that  the  witness  is  a  seafaring  man,  and  that  he  lately  belonged  to  a 
vessel  lying  in  the  river  Thames,  without  proving  that  any  efforts 
had  recently  been  made  to  find  him.f  But  the  rule  is  not  to  be 
taken  so  strictly,  as  to  render  it  absolutely  necessary  that  a  witness 
who  is  about  to  go  abroad,  should  be  on  his  voyage  when  the  trial 
comes  on:  If  the  ship  has  sailed,  though  it  may  have  put  back,  or 
if  the  witness  be  on  board  and  the  ship  ready  to  sail,  though  pre- 
vented by  contrary  winds,  that  it  seems  would  be  sufficients  A 
copy  of  the  deposition  of  a  witness,  examined  upon  interrogatories 
at  the  chief  justice's  chambers,  signed  by  the  chief  justice,  and 
delivered  out  by  his  clerk,  must  be  taken  prima  facie  to  be  a  correct 
copy  of  what  has  been  sworn  b)^  such  witness;  nor  need  the  original 
examination  be  produced,  unless  some  suspicion  of  forgery  be 
thrown  upon  the  signature  of  the  deponent.h  And  depositions 
taken  under  an  old  commission,  may  it  seems  be  admitted,  without 
producing  the  commission,  as  it  may  be  presumed  to  be  lost;  but  it 


*  Stat.  48  Geo.  III.  c.  149.  Sched.  Part  '  2  Salk.  691. 12  Mod.  493.  and  see  Bui. 
II.  §  III.  55  Geo.  III.  c.  184.  Sched.  Part  Ni.  Pri.  239.  1  Campb.  172.  1  Chit.  Rep. 
II.  §  III.'  89.  (a.) 

*  Append.  Chap.  XXXV.  §  40.  f  1  Campb.  171. 

»  55  Geo.  III.  c.  184.  Sched.  Part  II.  §  III.  e  6  Esp.  Rep.  92, 

«  4  Moore,  424.  b  1  Campb.  101.  Willis  on  Interrogate- 

<  4  Barn.  &  Aid.  377.  n'w,  27. 
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is  otherwise  in  the  case  of  a  recent  transaction,  where  the  deposi- 
tions have  heen  lately  taken  :  In  the  latter  case,  the  commission 
should  be  produced;  but  there  is  no  occasion  to  produce  the  bill  and 
answer  upon  which  it  was  founded,  provided  the  authority  under 
which  the  depositions  were  taken  be  produced.1  If  the  master  of 
a  vessel,  examined  on  interrogatories,  refer  to  his  log  book,  the 
parts  referred  to  may  be  read  as  part  of  his  depositions. k  And  if 
one  of  the  questions  refer  to  a  letter,  the  letter  must  be  produced, 
or  the  whole  of  the  examination  will  be  rejected  :  The  party 
cannot  abandon  the  particular  question  only.1  When  a  witness  is 
examined  on  interrogatories  by  the  plaintiff,  and  cross  interrogato- 
ries on  the  part  of  the  defendant,  although  it  should  appear,  when 
[*863]  his  evidence  is  *read  at  the  trial,  that  he  *vas  an  interested 
witness,  and  ought  to  have  been  released,  his  evidence  notwithstand- 
ing may  be  read,  withoutproving  him  to  have  been  released  previous 
to  such  examination:  The  objection  is  too  late  at  the  trial;  and  should 
have  been  made  at  the  time  he  was  examined:™  or  the  court  should 
be  moved  to  suppress  the  deposition,  if  it  be  illegally  or  irregularly 
taken,  without  staying  till  it  be  produced  at  nisi  prius.n 

The  party  succeeding  is  not  entitled  to  the  costs  of  examining  his 
witnesses  on  interrogatories,  or  taking  office  copies  of  depositions; 
but  the  party  whose  witnesses  are  examined  pays  his  own  expense, 
unless  it  be  otherwise  expressed  in  the  rule.0  And  this  holds  as  well 
with  regard  to  witnesses  examined  abroad,  as  in  this  country  :P  The 
reason  is,  that  by  the  practice  of  the  court  of  Chancery,  a  party 
applying  for  a  commission  to  examine  witnesses  on  his  behalf,  must 
pay  the  expenses;  and  unless  the  courts  of  law  adopted  the  same 
rule,  with  respect  to  the  party  applying  for  leave  to  examine  wit- 
nesses abroad  on  depositions,  which  cannot  be  done  without  the  other 
party's  consent,  such  consent  would  never  be  given,  but  the  appli- 
cant would  be  driven  to  the  expense  of  applying  for  a  commission,  i 
But,  in  the  Common  Pleas,  where  the  rule  of  court  for  examining 
witnesses  by  commission,  expressed  that  the  depositions  of  witnesses 
at  Hamburgh  and  Lubeck  were  to  be  taken,  and  the  commission 
was  directed  to  persons  at  Hamburgh,  and  the  costs  were  ordered 
to  abide  the  event  of  the  trial,  the  expenses  of  bringing  witnesses 
from  Lubeck  to  Hamburgh  were  allowed  on  taxations  The  defend- 
ant having  put  off  the  trial,  on  the  terms  that  a  witness,  who  was 
going  abroad,  should  be  examined  on  interrogatories,  the  court  of 
King's  Bench  held,  that  the  plaintiff  having  detained  the  witness 
until  the  trial,  after  he  had  been  examined  on  interrogatories,  and 


'  6  Esp.  Tlep.  85.  nesses  on  interrogatories,  were  always 

k  1  Campb.  171.  borne  by  tbe  party  obtaining  tbe  rule  for 

1  5  Esp.  Rep.  246.  that  purpose;  and  did  not  abide  theevenf 

m  Holt  Ni.  Pri.  485.  And  see  further,  of  the  cause,  unless  it  was  so  ordered  by 

as  to  interrogatories  at  law,  and  the  de-  the  court.     This  case  was  cited  by  the 

positions  thereon,  Willis  on  Interrogato-  court,  as  shewing  the  rule,  in  2  East,  259. 

ries,  24,  &c.  and  see  Hullock  on  Costs,  2  Ed.  439. 

"  Per  Cur.  M.  20  Geo.  IIT.  K.  B.  p  8  East,  393. 

«  2  East,  259.  In  E.  24  Geo.  111.  K.  B.  n  Id.  393,  4. 

Master  Forster,  on  being  asked  by  the  r  3  Bos.  &  Pul.  556. 

court,  said,  that  costs  of  examining  wit- 
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cross  examined  by  the  defendant,  was  entitled  to  the  costs  of  the 
detention;  but  that  the  defendant  was  entitled  to  deduct  his  costs  of 
the  interrogatories  for  cross  examining  the  witness.8 

By  the  statute  13  Geo.  Ill  c.  63.  §  44.  it  is  enacted,  that  "  when 
and  as  often  as  the  East  India  company,  or  any  person  or  persons 
*shall  commence  and  prosecute  any  action  or  suit,  in  law  or  [*864] 
equity,  for  which  cause  hath  arisen  in  India,  against  any  other 
person  or  persons,  in  any  of  his  majesty's  courts  at  Westminster,  it 
shall  and  may  be  lawful  for  such  courts  respectively,  upon  motion 
there  to  be  made,  to  provide  and  award  such  writ  or  writs,  in  the 
nature  of  a  mandamus  or  commission,  as  therein  mentioned,  for  the 
examination  of  witnesses;  and  such  examination  being  duly  returned, 
shall  be  allowed  and  read,  and  shall  be  deemed  good  and  competent 
evidence,  at  any  trial  or  hearing  between  the  parties  in  such  cause 
or  action."'  These  writs  have  been  accordingly  issued  in  several 
cases  in  the  King's  Bench;"  and  in  one  of  them,x  the  motion  being 
made  on  the  last  day  of  term,  the  court  awarded  such  a  writ,  even 
before  issue  joined.  And  the  court  of  Common  Pleas,  in  a  late  case, 
granted  a  mandamus  to  the  court  in  India,  to  examine  witnesses 
on  behalf  of  the  defendant  in  a  civil  action.  >' 

When  a  witness  is  sent  for  from  abroad  bond  fide,  for  the  purpose 
of  the  cause,  and  not  for  any  other  purpose,  or  for  any  other  action, 
it  is  in  the  discretion  of  the  master  in  the  King's  Bench,  or  protho- 
notaries.in  the  Common  Pleas,  to  allow  the  costs  of  bringing  him 
over,  and  of  sending  him  back,  as  well  as  the  expense  of  maintaining 
him  here;  whether  he  were  sent  for  and  arrived  before, z  or  after  the 
commencement  of  the  action  :a  And  where  a  foreigner,  being  in  this 
country  before  the  commencement  of  an  action,  was  detained  to  give 
evidence  upon  a  trial,  the  courts  will  allow  the  costs  of  detaining  him, 
computed  from  the  day  of  the  writ  sued  out,  to  the  da)^  of  trial. b  So, 
Where  the  captain  of  a  merchant's  ship,  domiciled  in  this  country, 
was  detained  by  the  plaintiff  for  a  considerable  time,  to  give  evidence 
in  a  cause,  before  it  was  at  issue,  the  court  of  King's  Bench  held, 
*that  the  master  was  at  liberty,  in  taxing  the  costs,  to  allow  [*865] 
the  expense  of  maintaining  the  witness  during  such  detention.0  But 
it  is  not  usual,  in  that  court,  to  allow  merchants  coming  from  abroad 


•  1  Chit.  Rep.  89.  ted,  to  obtain  proof  of  the  matters  charg-- 

'  For  the  form  of  a  rule  for  the  exami-  ed;  §  2.  and  may  order  an  examination 

nation  of  witnesses  in  India  on  this  sta-  on  interrogatories  de  bene  esse,  where  viva 

tute,  see  Append.  Chap.  XXXV.  §  42.  wee  evidence  cannot  conveniently  be  had. 

and  for  the  mandamus  thereon,  id.  \  43.  §  3.  and  see  8  East,  31. 

And  see  the  statutes  24  Geo.  III.  c.  25.         u  Mullick  v.  Lushington,  M.  26  Geo. 

for  establishing  a  court  of  judicature,  for  III.   K.  B.  East  India  Company  v.  Lord 

the  more  speedy  and  effectual  trial  of  Maiden,  E.  32  Geo.  III.  K.  B.  Taylor  v. 

persons  accused  of  offences  committed  in  East  India  Company,  M.  33  Geo.  III.  K.  B. 

the  East  Indies;  §78.  81.  and  42  Geo.  III.         *  Spalding  v.  Mure,  T.  35   Geo.  III. 

c.  85.  by  which  offences  committed  by  K.  B. 

persons  employed  in  any  public  service         y  1  Brod.  &  Bing\  519.  4  Moore,  313. 

abroad,  may  be  prosecuted  in  the  court  S.  C. 

of  King's  Bench  in  England;   %  1.  and         z  4  Taunt.  55.  3  Taunt.  379.  contra. 

that  court   is  authorized  on  motion  to         »  1  Marsh.  563.  4  Taunt.  695.  contra. 

award  a  writ  of  mandamus  to  any  court         b  4  Taunt.  697. 

of  judicature,  orjthe  Governor,  &c.  of  the         c  1  Barn.  &.  Cres.  276.  2  Dowl.  &  Ryl. 

country  where  the  offence  was  commit-  424.  S.  C. 
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as  witnesses,  a  compensation  for  their  loss  of  time.d  And  where 
A.  furnished  goods  abroad  for  B.  the  owner  of  a  ship,  at  the  request 
of  C.  the  captain,  who  drew  the  bills  on  B.  payable  to  A.  which  B. 
refused  to  accept,  whereupon  A  sent  for  a  witness  from  abroad,  for 
the  support  of  an  action  against  B.,  pending  which  C.  arrived  in 
this  country,  and  A.  then  discontinued  his  action  against  B.  and 
commenced  another  against  C,  in  which  he  recovered  by  means  of 
the  witness  he  had  brought  from  abroad,  the  court  of  Common  Pleas 
held,  that  C.  was  only  liable  for  the  costs  of  the  witness  while 
detained  in  this  country,  and  not  for  those  of  bringing  him  over,  or 
of  sending  him  back.e 

In  the  King's  Bench,  the  expenses  of  a  person  sent  to  inquire 
after  the  subscribing  witnesses  to  a  bond,  are  not  allowed  on  the  tax- 
ation of  costs:f  nor  will  the  court  allow  the  expenses  of  witnesses,  if 
brought  too  early  to  attend  a  trial  at  the  assizes,  s  But  the  court 
will  not  direct  the  master  to  review  his  taxation,  because  he  has 
allowed  for  witnesses  who  were  not  called. h  And  where  there  is 
reasonable  ground  for  supposing  that  the  evidence  of  a  witness  will 
be  admissible,  the  master  may  allow  his  expenses,  on  taxation  of 
costs,  against  the  other  party.'  In  the  Common  Pleas,  no  costs  are 
allowed  for  a  witness,  who  has  not  been  paid  before  the  claim  is 
made.k  But  where  the  plaintiff  had  subpoena'd  witnesses,  and  paid 
their  expenses  after  they  had  been  previously  subpcena  d  by,  and 
received  their  expenses  from  the  defendant,  without  the  knowledge 
of  the  plaintiff,  the  court  allowed  the  latter  the  expenses  he  had  paid 
those  witnesses  for  their  attendance,  although  they  were  not  called 
for  him  at  the  trial.1  And  the  plaintiff  is  entitled  to  a  sum  paid  for 
the  postage  of  foreign  letters,  sworn  to  be  solely  applicable  to  the 
cause."1  Compensation  for  loss  of  time,  in  attending  as  witnesses,  is 
only  allowed  to  medical  men  and  attornies:11  Merchants  coming 
[*866]  from  abroad  as  *witnesses,  are  not  entitled  to  such  com- 
pensations;0 nor  scientific  persons,  unless  they  are  medical  men, 
such  as  physicians  or  surgeons:"  And  the  expense  of  experiments 
necessarily  made  for  the  purpose  of  affording  evidence,  on  a  point 
in  dispute,  new  to  scientific  men,  is  not  allowed  on,  the  taxation  of 
costs'*. 


d  5  Maule   h    Sel.    156.  and   see    4  k  3  Brod.  &  Bing.  292. 

Moore,  300. 1.  Brod.  &  Bing.  515.  S.  C.  '7  Taunt.  337/ 1  Moo;-e.  76.  S.  C. 

6  Moore,  235.  3  Brod.  &  Bing.  72.  S.  C.  ">  3  Brod.  &  Bing.  292. 

Id.  292.  n  5  Maule  &  Sel.  156. 159.  (a).  4  Moore, 

«  6  Taunt.  88.  1  Marsh.  463.  S.  C.  And  300.  1  Brod.  &  Bing.  515.  S.  C.  6  Moore, 

see  further,  as  to  the  expenses  of  wit-  242.  3  Brod.  &  Bing.  75.  S.  C.  id.  292. 

nesses  from  abroad,   Phil.  Evid.  4  Ed.  °  5  Maule  &  Sel.  156.  Ante,  865. 

3,  4.  p  3  Brod.  &  Bing.  75.  6  Moore,  242. 

'3  Maule  &  Sel.  89.  S.  C. 

s  2  Chit.  Rep.  200.  i  6  Moore,  235.  3  Brod.  &  Bing.  72. 

>>  Id.  ibid.  S.  C. 

'  1  Barn.  &  Cres.  267. 
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CHAP.  XXXVI. 


Op  the  RECORD  of  NISI  PRIUS;  ENTERING  the  CAUSE 
for  TRIAL;  and  REFERENCES  to  ARBITRATION. 


X  HE  record  of  nisi prius,  which  is  supposed  to  be  transcribed 
from  the  issue  roll,  contains  an  entry  of  the  declaration  and  plead- 
ings, and  the  issue  or  issues  joined  thereon,  with  the  award  of  the 
venire  facias,  as  in  the  issue  or  paper  book;  and  is  in  nature  of  a 
commission  to  the  judges  at  nisi  prius,  for  the  trial  of  the  cause.* 
It  begins  with  the  placita,  or  style  of  the  court,  of  the  term  issue 
was  joined;  and,  in  the  King's  Bench,  after  the  award  of  the  venire 
facias,  there  is  always  a  second  placita,  of  the  term  in  or  after 
which  the  cause  is  tried  :b  But,  in  the  Common  Pleas,  there  is  no 
second  placita,  when  the  parties  go  to  trial  the  same  term  issue  is 
joined,  unless  on  the  death  or  change  of  a  chief-justice.0  The 
record  then  concludes  with  an  entry,  called  the  jurata,*  stating  that 
"  the  jury  is  respited  before  the  lord  the  king,  or  his  justices,  at 
Westminster,  or  (by  original  in  the  King's  Bench,)  wheresoever 
the  king  shall  then  be  in  England,  until  the  return  of  the  distringas 
in  the  King's  Bench,  or  habeas  corpora  juratorum  in  the  Common 
Pleas,  unless  the  chief-justice  or  judges  of  assize  shall  first  come  on 
the  day  of  trial,  at  the  sittings  or  assizes,  for  default  of  the  jurors, 
because  none  of  them  did  appear;"  and  the  sheriff  is  required  to 
have  the  bodies  of  the  jurors,  to  make  the  said  jury  accordingly: 
After  which,  at  the  assizes  in  the  King's  Bench,  and  at  the  sittings 
also  in  the  Common  Pleas,  the,  jurat  a  ends  with  what  is  called  the 
sciendum,*  being  a  certificate  of  the  delivery  of  the  writ  of  dis- 
tringas or  habeas  corpora,  to  the  deputy  sheriff  of  the  county,  to 
be  executed  according  to  law,  &c. 

In  the  King's  Bench,  the  record  of  nisi  prius  was  formerly  made 
out  by  the  clerks  of  the  chief  clerk  :f  but  it  is  now  done  by  the 
*attornies;  and  is  to  be  fairly  engrossed,  on  a  press  or  skin  [*S68] 


»  Append.  Chap.  XXXVI.  §  1,  2.  and  cita  in  the  Common  Pleas,  on  the  death 

for  the  record  in  the  Exchequer,  see  id.  or  removal  of  a  chief-justice  in  term  time, 

§  4,  &c.  see  id.  §  3. 

b  Id.  §  1.  d  Append.  Chap-.  XXXVI.  §  1,  2. 

«  Gilb.  C.  P.  80,  81.  1  Cromp.  234.  2  « Id.  ibid. 

Saund.   254.    b.    (8.)     Append.     Chap.  '  R.  T.  1  Jac.  II.  R.  M.  5  Ann.  reg.  1. 

XXXVI.  §  2.   And  for  the  form  of  zpta-  K.B. 
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of  parchment,  stamped  with  a  ten  shilling  stamp.s  The  record 
being  engrossed,  is  carried  to  the  nisi  prius  office,  where  it  is  sealed 
and  passed;  for  which  is  paid  seven  shillings  and  sixpence  for  the 
first  eight  sheets,  seven  shillings  for  every  eight  sheets  after,  and 
sixpence  to  the  sealer.h  In  London  and  Middlesex,  all  records  of 
nisi  prius  are  to  be  sealed,  on  or  before  the  respective  days  ap- 
pointed by  the  lord  chief  justice,  in  the  sittings  paper,  for  their  trial.1 
And  there  is  an  old  rule  of  court,  that  no  record  of  nisi  prius,  for 
the  trial  of  an  issue  at  the  assizes,  shall  be  sealed  after  the  end  of 
three  weeks  next  after  the  end  of  the  term:k  But  by  obtaining  a 
judge's  order,  for  which  the  clerk  is  paid  two  shillings,  and  which 
he  will  procure  at  his  leisure,  the  record  may  now  be  sealed  at  any 
time  before  the  assizes.1  In  causes  which  stand  over  from  one  sit- 
ting to  another,  the  records  should  be  regularly  re-sealed,  previous 
to  the  sitting  to  which  they  stand  over;  or  in  default  thereof,  the 
causes  cannot  be  tried. m 

In  the  Common  Pleas,  the  record  of  nisi  prius  was  formerly  en- 
grossed, on  an  issue  of  a  preceding  term,  by  the  clerk  of  the  trea- 
sury;" but  it  is  now  made  out  in  all  cases  by  the  plaintiff's  attorney, 
except  where  the  cause  is  tried  by  proviso;  and  should  be  engrossed 
in  a  fair  legible  character,  beginning  every  pleading  with  a  new 
line,  and  the  first  word  thereof  in  a  greater  character  than  the  rest; 
and  where  there  are  several  counts,  they  should  be  noticed  by  figures 
in  the  margin.0  The  record  of  nisi  prius  being  engrossed,  is  taken, 
with  the  warrants  of  attorney,  to  the  clerk  of  the  warrants,  who 
will  mark  the  record;  it  being  a  rule  in  the  Common  Pleas,  that  the. 
clerk  of  the  treasury  shall  not  sign  or  seal  any  record  of  nisi  prius, 
unless  the  same  be  first  si gn*ed  or  stamped  by  the  clerk  of  the  war- 
rants or  his  deputy,  to  the  end  it'  may  thereby  appear  that  the  war- 
rants of  attorney  are  duly  filed. p  The  record  is  then  taken  to  the 
prothonotaries,  who  sign  it,  and  are  required  to  take  care  that  it  is 
properly  engrossed  ;i  after  which  it  is  signed  and  sealed  by  the 
clerk  of  the  treasury:  and  it  is  a  rule,  that  records  of  nisi  prius  for 
[*869]  the  assizes,  *shall  be  signed  by  the  prothonotaries,  and  signed 
and  sealed  by  the  clerk  of  the  treasury,  within  three  weeks  next 
after  the  end  of  every  Hilary  term,  and  of  every  Trinity  term, 
unless,  for  reasonable  cause,  a  special  warrant  shall  be  obtained  for 
that  purpose.1' 

If  the  issue  has  not  been  previously  entered  of  record,  it  must  be 
so  entered,  or  at  least  an  incipitur  made,  before  the  passing  of  the 
record  of  nisi  prius:  For  it  is  a  rule  of  court  in  the  King's  Bench, 
that  "  no  record  of  nisi  prius  shall  be  sealed,  or  passed  at  the  nisi 
prius  office,  by  the  custos  brevium,  or  any  clerk  of  that  office,  before 


i  R.  M.  5  Ann.  reg.  1.  (b).  K.  B.  Stat.  '  R.  T.  31  Car.  II.  (a).  K.  B. 

48  Geo.  III.  c.  1  19.  Sched.  Part  II.  §  III.  m  R.  E.  33  Geo.  III.  K.  B.  2  Wils.  144. 

55  Geo.  III.  c.  184.  Sched.  Part  II.  §  III.  C.  P. 

h  R.  M.  5  Ann.  reg.  1.  fa.J  K.  B.  »  R.  M.  1654.  §21.  R.  T.  29  Car.  II.  reg. 

i  R.  E.  7  Geo.  1  K.  B.  2.C.  P. 

t  R.  T.  31  Car.  II.  K.  B.  and  see  former  °  R.  T.  39  Car.  II.  reg.  2.  C.  P. 

rules  of  T.  15  Car.  II.  reg.  2.  R.  II.  15  8c  PR.H.2&.3  Jac  II.  C.  V.Ante,  92.  617. 

16  Car.  II.  reg.  2  R.  H.  20  &  21  Car.  II.  K.  "  R.  T.  29  Car.  11.  reg.  2.  C.  P. 

B.  R.  T.  29  Car.  II.  reg.  4.  C.  P.  '  R.  T.  29  Car.  II.  'reg.  2.  C.  P. 
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the  issue  in  that  cause  be  fairly  entered  on  record,  or  an  incipitur 
thereof,  and  such  entry,  with  the  record  of  nisi  prius,  be  first  brought 
to  and  signed  by  the  secondary;  for  which  no  fee  shall  be  demanded 
or  paid,  but  the  usual  and  accustomed  fee  due  to  the  chief  clerk,  for 
entry  of  such  issue  on  record."3  And  in  the  Common  Pleas  it  is  a 
rule,  that  the  prothonotaries  shall  not  sign  any  record  of  nisi prius, 
until  the  issue,  or  an  incipitur  thereof,  shall  be  fairly  entered  upon 
record,  and  the  fees  first  paid  for  the  entry  thereof.1  In  practice  it 
is  usual,  in  the  King's  Bench,  when  the  issue  has  not  been  previously 
entered,  to  make  an  incipitur  on  a  roll  of  the  term  issue  was  joined, 
and  to  take  the  roll,  record  of  nisi  prius,  and  draft  of  the  issue,  to 
the  clerk  of  the  judgments;  who  enters  the  issue,  and  marks  the  roll, 
record  and  issue  paper,  taking  three  shillings  and  sixpence  for  the 
first  ten  sheets,  and  one  shilling  for  every  six  more.  Parol  evidence 
is  inadmissible,  to  prove  the  day  on  which  a  cause  was  tried  at  nisi 
prius;  but  it  should  be  proved  by  the  production  of  the  nisi  prius 
record." 

In  the  Exchequer,  the  record  begins  with  the  placita,*  or  style  of 
the  court;  and  after  setting  out  the  pleadings,  as  in  the  issue, >'  pro- 
ceeds with  the  award  of  the  writ  of  venire  facias,  and  the  sheriff's 
return  thereto,  of  a  panel  of  the  names  of  the  jurors;  and,  on  their 
non-appearance,  a  distringas  is  awarded  for  bringing  them  in;  after 
which  the  record  concludes  by  requiring  the  parties  to  attend  before 
the  chief  baron,  or  justices  of  assize,  on  the  day  of  trial,  and  after- 
wards in  court,  to  hear  judgments  And  if  the  cause  is  to  be  tried  in 
the  country,  a  commission  issues  to  the  justices  of  assize,  for  the 
trial  of  it,"  the  statute  of  nisi  prius  extending  only  to  the  courts  of 
King's  *Bench  and  Common  Pleas. b  This  commission  con-  [*870] 
tains  a  clause  of  mittimus  f  And  when  the  cause  is  to  be  tried  in  a 
county  palatine,  a  writ  of  mittimus  is  issued  in  the  King's  Bench 
and  Common  Pleas,  as  well  as  in  the  Exchequer,  for  carrying  down 
the  record. d 


The  parties  being  prepared,  and  ready  to  proceed,  the  cause  is 
entered  for  trial,  with  the  clerk  of  the  papers  in  the  King's  Bench, 
or  secondaries  in  the  Common  Pleas,  on  a  trial  at  bar:  or  with  the 
marshal,  at  nisi  prius. 

In  the  King's  Bench,  the  old  rule  for  entering  causes  in  London 
and  Middlesex  was,  that  unless  they  were  entered  with  the  chief 
justice,  two  days  before  the  sittings  at  which  they  were  to  be  tried, 
the  marshal  might  enter  a  he  recipiatur,  at  the  request  of  the  defend- 
ant or  his  attorney  :e    And  this  rule  still  holds,  with  regard  to  trials 


5  R.  M.  5  Ann.  reg.  1.  K.  B.     See  also  J  Append.  Chap.  XXXT.  §  6. 

the  rules  of  H.  1649.  E.  1657.  T.   1  Jac.  *  Append.  Chap.  XXXVI.  §  4,  5. 

II.  K.  B.  R.  E.  5  VV.  &  M.  reg.  1.  C.  P.  a  Id.  %  8. 

Ante,  792.  f  Ante,  807. 

'K.E.5W.&  M.  reg.  1.  C.P.  and  see  c  Append.  Chap.  XXXVI.  §  8. 

E.  M.  1654.  §  21.  C.  P.  Ante,  792.  d  Id.  §  9,  10,  11,  12. 

«  6  Esp.  Rep.  80.  83.  e  R.  H.  15  &  16  Car.  U.  reg.  2.  K.  B, 
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at  the  sittings  in  term.  But  if  a  cause  was  to  be  tried  at  the  sittings 
after  term,  a  ne  rccipiatur  could  not  be  entered,  until  after  procla- 
mation made,  by  order  of  the  chief  justice,  for  bringing  in  the  record: 
and  then,  if  the  record  was  not  brought  in,  the  defendant's  attorney 
might  enter  a  ne  recipiatur.*  There  was  formerly  a  rule  in  this 
court,  as  well  as  in  the  Common  Pleas,  that  no  cause  should  be  set 
down  for  trial,  until  the  record  was  brought  in;  but  that  rule  has  been 
departed  from  in  both  courts,  for  the  convenience  of  suitors:  Parties 
often  set  down  their  causes  before  the  records  are  brought  in;  and  it 
frequently  happens,  that  the  causes  are  compromised,  before  they 
proceed  to  the  length  of  carrying  in  the  record. e  At  present,  by 
a  late  rule  of  the  King's  Bench,  "all  causes  to  be  tried  at  the  sittings 
after  term,  must  be  entered,  and  the  records  delivered  to  the  mar- 
shal, at  the  times  following:  viz.  the  causes  in  Middlesex,  the  first 
day  of  the  sitting  after  term  in  Middlesex;  and  the  causes  for  Lon- 
don, two  days  before  the  adjournment  day  in  Lo?ido?i."h  Special 
jury  causes  are  appointed  for  particular  days:  And,  in  term  time, 
the  rule  for  a  special  jury  must  be  served  a  reasonable  time  before 
the  day  of  trial.1  At  the  sittings  after  term,  it  is  a  rule,  that  "  no 
cause  shall  be  tried  by  a  special  jury  in  Middlesex  or  London,  unless 
the  rule  for  such  jury  be  served,  and  the  cause  marked  in  the  mar- 
[*871]  shal's  book  'as  a  special  jury,  on  or  before  the  day  preceding 
the  adjournment  day  in  Middlesex  and  London  respectively.  "k 

In  the  Common  Pleas,  it  appears  to  have  been  formerly  a  rule, 
that  records  of  nisi  prius  in  London  and  Middlesex,  should  be 
entered  in  the  marshal's  book,  two  days  at  least  exclusive  before 
the  day  of  trial,  according  to  the  ancient  course;  or  in  default 
thereof,  a  ne  recipiatur  might  be  entered:1  and  accordingly  it  was 
holden,  that  in  London  and  Middlesex,  ne  recipiaturs  might  be 
entered,  after  eight  o'clock  in  the  evening,  the  day  next  but  one 
before  the  day  of  sitting.1"  Afterwards  the  practice  was,  that  no 
record  or  writ  of  nisi  prius  would  be  received  at  any  sitting  after 
term  in  Middlesex,  unless  the  same  was  delivered  to  and  entered 
with  the  marshal,  within  two  days  after  the  last  day  of  every  term; 
nor  at  any  sitting  after  term  in  London,  unless  the  same  was  deli- 
vered to,  and  entered  with  the  marshal,  the  day  before  the  day  to 
which  the  sitting  in  London  should  be  adjourned."  But  now  the 
rule  is,  that  all  records  of  nisi  prius  for  the  sittings  after  term,  in 
London  and  Middlesex,  shall  be  passed  with  the  clerk  of  the  trea- 
sury, and  the  causes  entered  with  the  marshal,  two  days  at  least 
before  the  adjournment  day;  and  in  default  thereof,  the  defendant 
may,  after  eight  o'clock  in  the  evening  of  the  second  day  preceding 


'  R.  M.  4  Ann.  (a).  K.  B.  N.  H.  8  Geo.  I.  §  2.  C.  P.  but  see  R.  M. 

e  1  Dowl.Si.  Ry].  181.  per  Mlott,  Ch.  J.  1654.  §  21.  C.  P.  by  which  it   appears 

h  R.  H.  34  Geo.  111.  K.  B.  and  see  No-  that  the  ancient  course,  in  London  and 

tice,  M.  17  Geo.  II.  K.  B.  Middlesex,   was  to  enter  causes  in  the 

''  2  Barn.  &  Aid.  400.  1  Chit.  Rep.  234.  marshal's   book,  four  days    before  the 

S.  C.  Ante,  844.  trial. 
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1  R.  E.  1  Jac.  II.  reg.  2.  C.  P.  and  see  »  N.  E.  2  Geo.  III.  C.  P.  Barnes,  494. 
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the  adjournment  day,  enter  a  ne  recipiatur:0  which  in  effect  restores 
the  old  practice.  And  it  is  also  a  rule,  that  no  cause  can  be  tried 
by  a  special  jury  in  Middlesex  or  London,  unless  the  rule  for  such 
special  jury  shall  be  served,  and  the  cause  marked  in  the  marshal's 
book  as  a  special  jury  cause,  two  days  previous  to  the  adjournment 
day,  in  Middlesex  or  London  respectively  .p  In  the  Exchequer  it 
is  a  rule,q  that  "all  causes  to  be  entered  for  trial  in  London  and 
Middlesex,  shall  be  entered  as  follows,  that  is  to  say,  if  notice  of 
trial  shall  be  given  at  any  sitting  within  term,  two  days  before  the 
day  of  sitting  ;  and  if  at  a  sitting  after  term,  before  eight  o'clock  in 
the  evening  of  the  day  before  the  first  day  of  such  sitting,  or  before 
eight  o'clock  in  the  evening  of  the  day  before  the  day  on  which 
such  sitting  shall  be  adjourned;  and  that  if  the  same  shall  not  be  so 
entered  for  such  sittings  respectively,  a  ne  recipiatur  may  be 
entered." 

*At  the  assizes,  it  is  a  rule,  that  the  writ  and  record  [*872] 
shall  be  entered  together:1'  And,  by  an  order  of  all  the  judges, 
"  no  writ  and  record  of  nisi  prius  shall  be  received,  in  any  county  in 
England,  unless  they  shall  be  delivered  to,  and  entered  with  the 
marshal,  before  the  first  sitting  of  the  court  after  the  commission 
day,  except  in  the  county  of  York;  and  there  the  writs  and  records 
shall  be  delivered  to  and  entered  with  the  marshal,  before  the  first 
sitting  of  the  court  on  the  second  day  after  the  commission  day, 
otherwise  they  shall  not  be  received."5  The  court  will  not  allow 
a  cause  to  be  entered  for  trial,  with  the  marshal,  after  the  regular 
time,  though  there  be  no  ne  recipiatur  entered  by  the  defendant.' 
And  both  in  London  and  Middlesex,  as  well  as  at  the  assizes,  every 
cause  shall  be  tried  in  the  order  in  which  it  is  entered,  beginning 
with  remanets,  unless  it  shall  be  made  out  to  the  satisfaction  of  the 
judge  in  open  court,  that  there  is  reasonable  cause  to  the  contrary; 
who  thereupon  may  make  such  order  for  the  trial  of  the  cause,  so  to 
be  put  off,  as  to  him  shall  seem  just.u  The  court  in  bank,  how- 
ever, will  not  give  directions  as  to  the  order  in  which  a  special  jury 
cause  shall  be  tried  at  nisi  prius,  though  the  special  jury  appears  to 
have  been  obtained  for  delay:*  But  where  a  cause  was  set  down  for 
the  first  sittings  in  term,  and  the  defendant  obtained  a  rule  for  a 
special  jury,  the  chief  justice  directed  that  the  cause  should  be  tried 
at  the  second  sittings,  on  a  suggestion  that  the  rule  was  obtained 
with  that  viewJ  The  fact  of  a  cause  being  set  down  in  the  written 
list  of  causes  at  nisi  prius,  is  notice  to  the  attorney,  that  it  may  be 


0  R.  H.  32  Geo.  III.  C.P.  of  Norfolk,    or  city  of  Norivich,  is  the 
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Append.  222.  8  Price,  502.  record  of  nisi  prius  at  the  assizes,  see  R. 
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S72  OF    ARBITRATION. 

tried  at  any  time  in  the  course  of  the  day:  and  therefore,  where  a 
cause  had  been  for  several  days  in  that  list,  and  was  at  length  tried 
out  of  its  order,  as  an  undefended  cause,  in  the  absence  of  the 
defendant's  attorney,  the  court  granted  anew  trial  only  on  payment 
of  costs.2  And  where  a  cause,  which  stood  in  the  printed  paper 
below  the  last  cause  mentioned  in  the  written  list,  was  taken  out  of 
its  turn,  and  tried  as  an  undefended  cause,  the  counsel  for  the 
defendant  objecting  thereto,  and  declining  to  appear;  the  court  held, 
[*S73]  that  the  trial  was  regular,  and  refused  a  neW  trial,  though  *on 
payment  of  costs,  without  an  affidavit  of  merits. a  If  a  witness  be 
suddenly  taken  ill,  the  judge  at  nisi  priiis,  we  have  seen,b  will 
order  the  trial  to  stand  over  till  a  future  day  in  the  same  sittings, 
when  he  is  likely  to  attend,  though  he  will  not  put  off  the  trial  on 
that  ground  to  a  future  sittings:  Nor  will  he  try  a  cause  out  of  its 
order,  for  the  purpose  of  preventing  an  injunction  in  equity,  against 
proceeding  to  trial.0  And  in  the  Common  Pleas  it  is  a  rule,  that 
the  court  will  never  put  off  the  trial  of  a  cause,  upon  the  consent  of 
the  parties  or  counsel  at  nisi  prius;  but  the  plaintiff  must  either 
proceed  to  tr}'',  or  withdraw  his  record.'1 


The  cause  being  entered,  stands  ready  for  trial  at  the  bar  of  the 
court,  or  before  the  judge  at  nisi  priiis;  And  in  this  stage  of  the 
proceedings,  or  more  commonly  at  the  trial,  when  one  or  other  of 
the  parties  is  fearful  of  the  event,  the  matter  in  dispute  is  sometimes 
referred  to  arbitration.  This  mode  of  terminating  differences  will 
be  the  subject  of  the  remainder  of  the  present  chapter.  But  it 
should  be  observed,  that  the  doctrine  of  arbitration  is  not  necessa- 
rily connected  with  a  suit  at  law,  as  it  frequently  exists  where  no 
suit  is  depending;  being  a  mode  of  settling  disputes,  by  agreement 
of  the  parties  to  refer  them  to  the  decision  of  one  or  more  indiffe- 
rent persons  as  arbitrators. 

Arbitrations  are  of  two  kinds;  first,  when  there  is  a  cause  depend- 
ing in  court;  and  secondly,  when  no  cause  is  depending.  The  sub- 
mission, in  the  former  case,  is  cither  by  rule  of  court, e  or  judge's 
order/  before  the  trial,  or  by  order  of  nisi  priiis  at  the  trial,£ 
which  may  be  afterwards  made  a  rule  of  court;  and  upon  a  submis- 
sion of  this  kind,  the  plaintiff  usually  takes  a  verdict  for  his  secu- 
rity, particularly  when  there  is  special  bail,  who  would  not  other- 
wise be  liable  for  the  sum  awarded.  In  the  other  case,  the  submis- 
sion is  by  agreement  of  the  parties,  which  is  either  in  writing,  or 
by  parol;  or  by  the  positive  directions  of  an  act  of  parliament,  as 
in  the  case  of  inclosure  acts.  After  an  order  of  nisi  prius  had 
been  made  to  refer  a  cause  to  arbitration,  with  the  consent  of  the 
defendant's  counsel  and  attorney,  the  court  of  Common  Pleas  would 


*  3  Barn.  &  Aid.  328.  Pri.  31.  63. 
»  5  Barn.  &  Aid.  907.  1  Dowl.  &  Ryl.         J  2  Taunt.  221.  Ante,  833. 
53.  S.  C.  and  see  2  Chit.  Rep.  269.  e  Append.  Chap.  XXXVI.  §  13. 

"  Ante,  832,  3.  f  Id.  §  14,  15. 

<=  1  Campb.  559.  and  see  1   Stark.  Ni.        e  Id.  §  16. 
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not  set  it  aside,  on  an  affidavit  by  the  defendant,  expressly  denying 
his  attorney's  authority  to  refer;  though  *the  application  [*874] 
was  made  before  any  step  taken  by  the  arbitrator,  except  the 
appointment  of  a  meeting.11  So,  after  the  parties  at  nisi  prius  had 
entered  into  a  rule  of  court,  arranging  the  terms  of  alternate  enjoy- 
ment of  a  watercourse,  in  which  terms  tbe  defendant  was  disap- 
pointed of  the  expected  benefit,  the  court  of  Common  Pleas  refused 
to  open  the  rule,  and  let  the  defendant  proceed  to  trial,  upon  putting 
the  plaintiff  in  statu  quo,  or  on  any  terms  whatever:1  But  they 
amended  an  order  of  reference  at  nisi  prius,  made  a  rule  of  court, 
by  inserting  such  omitted  matters  as  were  incident  to  the  substance 
of  the  agreement  between  the  parties.k  And  where  an  order  of 
nisi  prius  had  been  obtained,  upon  the  usual  terms  of  filing  no  bill 
in  equity,  &c.  the  court  permitted  it  to  be  amended,  by  striking 
out  these  words;  it  appearing  that  a  bill  in  equity  wTas  necessary  to 
attain  the  justice  of  the  case.1  Where  an  agreement  was  entered 
into  in  the  course  of  a  cause,  by  the  parties  and  a  third  person,  but 
it  was  not  an  agreement  to  refer  matters  to  arbitration,  and  the  appli- 
cation was  not  made  at  the  instance  of  either  of  the  parties,  the 
court  of  Common  Pleas  refused  to  permit  the  agreement  to  be  made 
a  rule  of  court,  although  it  contained  a  provision  for  that  purpose."1 
References  made  by  rule  of  court  having  been  found  to  contribute 
much  to  the  ease  of  the  subject,  in  the  determining  of  controver- 
sies, the  parties  being  obliged  thereby  to  submit  to  the  award,  under 
the  penalty  of  imprisonment,  it  was  enacted  by  the  statute  9  and  10 
W.  III.  c.  15.  §  1.  that  '<  it  shall  and  may  be  lawful  for  all  mer- 
chants and  traders,  and  others  desiring  to  end  any  controversy,  suit 
or  quarrel,  for  which  there  is  no  other  remedy  but  by  personal 
action  or  suit  in  equity,  by  arbitration,  to  agree  that  their  submission 
of  their  suit  to  the  award  or  umpirage  of  any  person  or  persons, 
should  be  made  a  rule  of  any  of  his  majesty's  courts  of  record, 
which  the  parties  shall  choose,  and  to  insert  such  their  agreement 
in  their  submission,  or  the  condition  of  the  bond11  or  promise, 
whereby  they  oblige  themselves  respectively,  to  submit  to  the 
award  or  umpirage  of  any  person  or  persons;  which  agreement 
being  so  made,  and  inserted  in  their  submission  or  promise,  or  con- 
dition of  their  respective  bonds,  shall  or  may,  upon  producing  an 
affidavit  thereof  made  by  the  witnesses  thereunto,  or  any  one  of 
them,  in  the  court  of  which  the  same  is  agreed  to  be  made  a  rule, 
and  reading  and  filing  the  said  affidavit  in  court,  be  entered  of 
*record  in  such  court;  and  a  rule  shall  thereupon  be  made  by  [*S75] 
the  said  court,  that  the  parties  shall  submit  to,  and  finally  be  con- 
cluded by  the  arbitration  or  umpirage  which  shall  be  made  concern- 
ing them,  by  the  arbitrators  or  umpire,  pursuant  to  such  submission; 
and  in  case  of  disobedience  to  such  arbitration  or  umpirage,  the 
party  neglecting  or  refusing  to  perform  and  execute  the  same,  or 
any  part  thereof,  shall  be  subject  to  all  the  penalties  of  contemning 

h  3  Taunt.  486.  and  see  1  Salk  86.  ac-  •  4  Taunt.  254.  but  see  2  Chit.  Rep  29 

cord.  1  Chit. Rep.  193. (a). Ante,*  107. 573.  5  Moore,  167. 

''  5  Taunt.  628.  «»  1  Bing-.  133. 

k  Id.  662.  »  Append.  Chap.  XXXVI.  §  17. 
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a  rule  of  court,  when  he  is  a  suitor  or  defendant  in  such  court,  and 
the  court  on  motion  shall  issue  process  accordingly;  which  process 
shall  not  be  stopped  or  delayed  in  its  execution,  by  any  order,  rule, 
command  or  process  of  any  other  court,  either  of  law  or  equity,  unless 
it  shall  be  made  appear  on  oath  to  such  court,  that  the  arbitrators  or 
umpire  misbehaved  themselves,  and  that  such  award,  arbitration  or 
umpirage,  was  procured  by  corruption,  or  other  undue  means." 
The  intent  of  this  act  was  to  put  submissions,  where  no  cause  was 
depending  in  court,  upon  the  same  footing  with  those  where  there 
was  a  cause  depending;  and  it  is  only  declaratory  of  what  the  law 
was  before,  in  the  latter  case.0 

This  statute,  being  confined  to  courts  of  record,  does  not  it  seems 
extend  to  the  court  of  Chancery  :P  And  it  is  also  confined  to  the 
submission  of  disputes  of  a  civil  nature:  Therefore,  the  court  will 
not  make  a  submission  to  an  award  a  rule  of  court,  where  part  of 
the  matter  agreed  to  be  referred  has  been  made  the  subject  of  an 
indictment,  i  And  they  will  not  entertain  an  application  for  setting 
aside  an  award,  founded  upon  an  indictment  at  the  assizes,  for  not 
repairing  a  road,  though  the  question  in  dispute  be  of  a  civil  nature. r 
A  parol  submission  is  not  within  the  statute;3  nor  a  submission  in 
writing,  unless  it  is  agreed  to  be  made  a  rule  of  court:  But  where 
there  is  such  an  agreement,  it  seems  that  the  court  will  enforce  the 
execution  of  a.  parol  award  by  attachment.1  A  consent,  in  the  arbi- 
tration bond,  to  make  the  award  a  rule  of  court,  instead  of  the 
submission,  will  it  seems  warrant  the  interposition  of  the  court, 
under  this  act:"  And  where  a  submission  was  by  bond,  and  at  the 
end  of  the  condition  there  was  this  clause,  and  if  the  obligor  shall 
consent  that  this  submission  be  made  a  rule  of  court,  that  then, 
&c.  the  court  on  motion  held  these  conditional  words  to  be  a  suffi- 
cient indication  of  consent,  and  made  the  submission  a  rule  of  court. x 
[*876]  So,  *where  the  agreement  to  make  the  submission  a  rule  of 
court  was  no  part  of  the  condition,  but  was  thereunder  written,  and 
not  signed;  it  appearing  by  affidavit  that  the  subscription  was  made 
before  the  execution  of  the  bond,  it  was  taken  by  the  court  to  be 
part  of  the  condition,  as  an  indorsement  by  way  of  defeazance  is 
part  of  the  deed;  and  the  submission  was  made  a  rule  of  court. y  An 
agreement  stamp  is  not  necessary  to  an  arbitration  bond,  though 
it  contain,  besides  the  usual  clauses,  an  agreement  respecting  the 
manner  in  which  the  costs  should  be  paid.z 

A  submission  to  arbitration,  by  rule  of  court,  of  all  matters  in 
difference  between  the  ])arties  in  the  cause,  is  not  confined  to  the 
subject  matter  in  the  particular  action  then  depending;  but  will 
extend  to  cross  demands  between  the  parties,  though  not  pleaded 
by  way  of  set  off;  and  the  costs  being  to  abide  the  event  will  make 


»  2  Bur.  701.  «  Powell  v.  Phillips,  E.  30  Geo.  III.  K. 

p  But  see  2  Madd.  Chan.  713.  B.  3  East,  603.    2  Bos.  &  Pul.  444.  but 

i  8  Durnf.  &  East,  520.  but  see  11  East,  see  2  Str.  1178.  contra. 

46.  7  Taunt.  422.  1  Moore,  120.  S.  C.  *  1  Salk.  72.  1  Ld.  Raym.  674.  S.  C. 

»  2  Dowl.  h  Kyi.  265.  y  Barnes,  55. 

•  7  Durnf.  &  East,  1.  6  Moore,  488.  *  2  Chit.  Rep.  40. 
'  Barnes,  54. 
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no  difference:11  But  a  reference  of  all  matters  in  difference  in  the 
cause  betiveen  the  parties,  is  confined  solely  to  the  matters  in  dis- 
pute in  that  particular  action.  A  submission  to  an  award  having 
been  made  a  rule  of  court,  between  Ji.  and  B.  the  parties  on  the 
record,  which  award  not  having  been  made  in  time,  the  dispute  was 
referred  to  a  second  arbitrator,  by  B.  and  C.  who  were  the  real 
parties  in  the  suit,  the  court  would  not  grant  an  attachment  against 
B.  for  not  obeying  the  award  made  by  the  second  arbitrator,  because 
the  reference  should  have  been  made  by  the  parties  on  the  record; 
and  even  if  it  had,  there  should  have  been  another  rule,  to  make 
the  second  submission  a  rule  of  court:  And  as  the  court  had  no 
jurisdiction  in  this  case,  they  could  not  go  into  the  merits,  though 
B.  consented  to  waive  the  objection.11 

It  was  formerly  holden,  that  a  reference  to  arbitration  was  an 
implied  stay  of  proceedings.0  But  in  the  beginning  of  Queen 
i/lnne's  time,  a  rule  was  made,  that  no  reference  whatsoever,  of  any 
cause  depending  in  the  King's  Bench,  should  stay  the  proceedings; 
unless  it  was  expressed  in  the  rule  of  reference,  to  be  agreed,  that 
all  proceedings  in  this  court  should  be  stayed :d  And  it  has  been 
frequently  decided,  that  an  agreement  to  refer  all  matters  in  differ- 
ence to  arbitration,  is  not  sufficient  to  oust  the  courts  of  law  or 
equity  of  their  jurisdiction. e  When  a  reference  is  pending,  and  it 
has  been  agreed  that  it  shall  operate  as  a  stay  of  proceedings,  it  may 
be  made  the  subject  of  an  application  to  the  court  for  staying  the 
proceedings,  *until  an  award  be  made/  But  where  it  ap-  [*877] 
peared  doubtful,  whether  arbitrators  had  made  their  award  previous 
or  subsequent  to  their  receiving  notice  of  a  deed  of  revocation,  the 
court  of  Common  Pleas  would  not  stay  the  proceedings;  but  left 
the  party  to  plead  such  matter  puis  darrein  continuance.  % 

There  are  several  ways  however,  in  which  the  power  of  arbitra- 
tors may  be  legally  determined:  as  first,  by  the  death  of  the  parties 
to  the  submission,11  or  any  one  of  them;'  or,  if  either  of  them  be  a 
feme  sole,  by  her  marriage  before  the  award  is  made:k  secondly,  by 
the  death  of  the  arbitrators,1  or  their  not  making  an  award  within  the 
time  limited:  thirdly,  by  their  disagreement,  and  refusal  to  act  or 
intermeddle  any  further,  or  by  their  appointing  an  umpire  to  act  for 
them:m  And  fourthly,  by  the  revocation  of  the  parties;  respecting 
which  it  is  laid  down,  that  although  a  man  be  bound  in  a  bond  to 
stand  to  the  arbitrament  of  another,  yet  he  may  countermand  or 


»  2  Durnf.  &  East,  645.  2  Saund.  64.  Taunt.   574,   5.  in  notis.,   contra,-  which 

(7).  latter  case  seems  to  be  now  over-ruled. 
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revoke  the  power  of  the  arbitrator;  for  a  man  cannot,  by  his  own 
act.  make  an  authority,  power,  or  warrant,  not  countcrmandable, 
which  by  the  law  and  of  its  own  nature  may  be  countermanded:" 
But  by  this  countermand  or  revocation  of  the  power  of  the  arbi- 
trator, the  bond  is  forfeited,  and  the  obligee  shall  take  the  benefit 
thereof:0  And  if  the  plaintiff  has  covenanted  to  perform  an  award, 
and  an  award  be  made,  he  cannot,  by  revoking  his  authority,  relieve 
himself  from  an  action  of  covenant:*  nor  will  the  court  in  such  case 
set  aside  the  award,  because  it  would  deprive  the  other  party  of  his 
action. '•  Hence  it  appears,  that  when  the  parties  execute  a  deed,  or 
enter  into  an  agreement  of  reference,  they  may  revoke  the  authority 
of  the  arbitrator,  before  the  submission  is  made  a  rule  of  court; 
though  the  party  may  be  liable  to  an  action  of  covenant,  for  not 
performing  the  award.  And  accordingly,  where  a  cause  was  referred 
[*878]  to  arbitration,  *under  a  judge's  order,  and  one  of  the  parties, 
before  the  award  was  published,  and  before  the  judge's  order  was 
made  a  rule  of  court,  revoked  the  submission,  and  the  arbitrator 
notwithstanding  made  an  award,  the  court  set  it  aside,  although  the 
judge's  order  had  been  made  a  rule  of  court,  before  any  application 
to  set  aside  the  award.1'  But  an  order  of  nisi  prius,  referring  a 
cause  to  arbitration,  not  being  revocable,  may  be  made  a  rule  of 
court,  after  notice  of  revocation  of  the  arbitrator's  authority.8  The 
court  will  not  set  aside  an  award,  on  the  ground  that  the  party,  for 
whose  benefit  the  money  was  to  be  paid,  had  become  bankrupt., 
before  the  making  of  the  award,  where  he  had  previously  assigned 
all  his  interest  in  the  sum  to  be  awarded,  to  a  third  person.1  And 
where  a  case  was  referred  by  order  of  nisi  prius,  and  after  the  refer- 
ence, but  before  the  making  of  the  award,  the  plaintiff  became  bank- 
rupt; the  court  of  King's  Bench  held,  that  this  was  no  revocation  of 
the  submission,  and  that  the  arbitrator  might  notwithstanding  award 
a  verdict  for  the  defendant." 

A  matter  was  referred  by  consent  at  nisi  prius,  to  the  three  fore- 
men of  the  jury,  and  before  the  award  was  made,  one  of  the  parties 
served  the  arbitrators  with  a  subpoena  out  of  Chancery,  which  hin- 
dered their  proceeding  to  make  the  award;  the  court  held  this  to  be 
a  breach  of  the  rule,  and  granted  an  attachment  nisi.x  So,  where 
the  parties  upon  a  reference  consented  to  abide  by  the  award,  and 
not  to  bring  any  bill  in  equity,  and  their  submission  was  made  a  rule 
of  court,  and  after  an  award  made,  one  of  them  filed  a  bill  in  Chan- 
cery against  the  other,  the  court  made  a  rule  absolute  for  an  attach- 
ment.5 But  where  parties  by  bond  agreed  to  submit  matters  in 
difference  between  them  to  arbitration,  and  that  the  submission 
should  be  made  a  rule  of  court,  it  is  competent  to  either,  even  since 


»  8  Co.  82.  and  see  7  East,  608.  11  East,  Dowl.  &  Rvl.  106.  S.  C. 
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«  8  Co.  82.  T.  Jon.  134.  and  see  5  Taunt.  395.  S.  C. 
453.  5  Barn.  8c  Aid.  507.  1  Dowl.  &  Kyi.         «  2  Chit.  Rep.  43. 
106.  S.  C.  «  4  Barn,  and  Aid.  250. 

p  5  East,  266.  and  see  5  Taunt.  453.  5         *  1  Salk.  73. 
Barn.  &  Aid.  507.  2  Chit.  Rep.  316.  1         r  3  Bur.  1256. 
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the  statute  9  &  10  W.  III.  c.  15.  to  revoke  by  deed  his  submission, 
and  notify  the  same  to  the  arbitrators,  before  the  authority  is  exe- 
cuted; and  he.  cannot  be  attached  for  a  contempt  of  court,  in  not 
obeying  the  award,  if  made  after  such  revocation  and  notice,  though 
the  submission  be  afterwards  made  a  rule  of  court:2  But  it  seems 
that  it  would  be  a  contempt  to  revoke  the  submission,  after  it  has 
been  made  a  rule  of  court. at  When  an  order  of  reference  however 
is  made  at  7iisi  prhis,  with  the  usual  clause,  empowering  the  court 
to  award  costs  u  for  affected  delay,  or  otherwise  wilfully  preventing 
the  arbitrator  from  making  his  award,"  and  *one  of  the  par-  [*S79] 
ties,  after  the  arbitration  has  been  entered  into,  revokes  the  arbi- 
trator's authority,  in  consequence  of  being  unable  to  procure  the 
attendance  of  necessary  witnesses,  he  is  not  liable  to  costs  within 
the  meaning  of  the  order.b    i 

When  a  cause  is  referred  at^the  trial,  it  is  usual  to  get.  the  wit- 
nesses sworn,  before  they  leave  the  court ;  otherwise  (if  required,) 
they  must  be  sworn  before  a  judge:  And  the  order  of  nisi priiis 
being  obtained  from  the  clerk  of  nisi  prius  or  associate  in  London 
or  Middlesex,  or  from  the  associate  at  the  assizes,  the  arbitrator 
will  make  an  appointment  in  writing,  of  a  time  and  place  for  the 
parties  and  their  witnesses  to  attend  him;  which  appointment  should 
be  subscribed  to  a  copy  of  the  order  of  nisi  prius,  and  served  there- 
with on  the  defendant's  attorney:  And,  previous  to  the  meeting, 
the  arbitrators  should  be  furnished  with  a  state  of  the  case,  and  the 
names  of  the  witnesses*  &c.  A  similar  mode  pf  proceeding  is  to  be 
observed*  when  the  reference  is  by  agreement  without  suit. 

The  arbitration  then  proceeds:  And  it  has  been  holden  that  arbi- 
trators, having  power  to  choose  an  umpire,  may  elect  one  either 
before,  or  after  the  expiration  of  the  time  limited  for  making  their 
award,  so  as  it  be  within  the  time  appointed  for  his  umpirage;0  and 
the  arbitrators  may  elect  him,  before  they  enter  upon  the  examination 
of  the  matter  referred  to  them.d  If  the  bond  be,  that  if  arbitrators 
do  not  make  their  award  by  a  certain  day,  then  the  parties  are  to 
abide  the  award  of  an  umpire  to  .be- chosen  by  the  arbitrators,  the 
time  for  the  arbitrators  to  appoint  an  umpire  commences  when  the 
time  for  making  their  award  expires.e  The  appointment  of  an  um- 
pire made  in  writing  by  two  arbitrators,  does  not  it  seems  require  a 
stamp/  And  where  the  parties  named  two  arbitrators,  wTho  were  to 
choose  a  third,  and  the  award  was  to  be  made  by  the  three,  or  any 
two  of  them,  and  each  of  the  arbitrators  proposed  to  the  other  a  third, 
who  was  admitted  to  be.afit  person,  but  not  being  able  to  agree  which 
of  the  two  proposed  should  be  selected,  they  agreed  to  decide  the 
choice  by  lot;  the  court  held,  that  this  was  within  their  authority, 


2  7  East,  608.  5  Taunt.  452.  the    appointment,    see   Append.   Chap. 

*  1  Str.  593.  and  see  7  East,  608.  5  XXX  VI.  §  19. 

Taunt.  452.  2  Moore,  30.  J  2  Durnf.  &  East,  644.  and  see  2  Saund. 

»>  2  Barn,  and  Aid.  395.  1  Chit.  Rep.  133.  (7.") 

204.  S.  C.  e  4  Taunt.  232. 

c  15  East,  556.     And  for  the  form  of  *  Id.  704. 


f  Vide  post,  p.  896.  note  (f). 
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and  that  an  award  made  by  such  third  abitrator,  in  conjunction  with 
the  one  by  whom  he  had  been  originally  proposed,  could  not  be 
impeached  on  that  accounts!  So,  where  the  arbitrators  had  executed 
their  authority,  by  an  effectual  appointment  of  an  umpire,  who 
accepted  and  acted  upon  the  authority  so  conferred  on  him,  the 
[*880]  court  *hcld  his  umpirage  to  be  binding,  notwithstanding  one 
of  the  parties  afterwards  dissented  from  such  appointment.1'  And 
where,  by  the  terms  of  a  reference,  the  arbitrators  were  to  appoint 
an  umpire,  previously  to  their  entering  on. the  consideration  of  the 
matters  referred,  and  to  make  their  award  before  a  certain  day,  or 
such  time  as  they  and  the  umpire,  or  any  two  of  them,  should  ap- 
point; and  the  arbitrators,  before  appointing  an  umpire,  enlarged 
the  time  for  making  their  award,  and  afterwards  held  a  meeting,  at 
which  the  parties  attended;  the  court  of  Common  Pleas  held,  that 
the  parties  being  aware  of  these  facts,  and  having  afterwards  attended, 
could  not  now  make  any  objection,  on  the  ground  of  the  enlargement 
of  the  time  having  been  made  before  the  appointment  of  the  umpire.1 
But  where  the  parties  named  two  arbitrators,  who  were  to  choose 
an  umpire,  and  each  arbitrator  named  a  person  ]to  .whom  the  other 
objected,  and  they  afterwards  agreed  to  decide  by  lot  which  should 
name  the  umpire,  and  thereupon  the  party  Who  won  named  the 
person  to  whom  the  other  had  previously  objected^  the  court  held, 
that  the  award  made  by  such  umpire  was  bad.k 

If  the  arbitrators  cannot  make  their  award  within  the  time  limited 
by  the  rule  of  court,  or  order  of  nisi  prius,  a  rule  may  be  obtained, 
by  consent,  but  not  otherwise,1  for  enlarging  it;  or  where  the  sub- 
mission is  by  agreement  without  suit,  the  time  may  be  enlarged  by 
consent  of  the  parties:™  And  if  an  arbitrator  has  power  to  enlarge 
the  time  for  making  his  award  to  any  other  day,  he  may  enlarge  it 
more  than  once."  Where  the  parties,  by  an  indorsement  in  general 
terms  on  the  bond  of  submission  to  arbitration,  agree  that  the  time 
for  making  the  award  shall  be  enlarged,  such  agreement  virtually 
includes  all  the  terms  of  the  original  submission,  to  which  it  has 
reference,  and  amongst  others,  that  the  submission  for  such  enlarged 
time  shall  be  made  a  rule  of  court;  and  consequently  the  party  is 
liable  to  an  attachment  for  non-performanCe  of  an  award  made  within 
such  enlarged  time,  under  the  statute  9  &  10  W.  III.  c.  15.°     And 


t  16  East,  51.  »  Append.  Chap.  XXXVI.  §  20. 

"  11  East,  367.  «  1  Taunt.  509.  4  Taunt.  658.  S.  P.  2 

'  8  Taunt.  694.  Chit.  Rep.  45. 

k  2  Barn.  &  Aid.  218.  °  5   East,    189.  8  Durnf.  &  East,  87. 

1  Teasdalev.  Atkins,  M.21  Geo.UI.K.B.  contra:  and  see  8  East,  13. 


f  A  cause  was  referred  to  two  arbitrators,  one  named  by  each  party,  and  to 
such  third  person  as  should  be  chosen  by  the  other  two  referees,  the  award  of  any 
two  to  be  binding.  The  arbitrators,  not  concurring- in  the  appointment  of  the  third, 
agreed  that  each  should  name  ene  person,  and  that  they  should  then  toss  up  for 
choice.  The  plaintiff's  arbitrator  having  won,  appointed  his  own  nominee,  and  the 
award  being  made  in  favour  of  the  plaintiff  by  these  two,  the  court  of  K.  B.  set  it 
aside,  on  the  ground  that  this  mode  of  appointing  the  third  arbitrator  was  improper. 
5  Bowl.  &  Ryl.  263.  And  so  the  case  quoted  by  Mr.  Tidd  and  referred  to  at  letter 
k.  above. 
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where  a  cause  was  referred  under  a  judge's  order,  with  a  proviso 
that  the  arbitrator  should  make  his  award  on  or  before  a  day  certain, 
but  if  he  should  not  be  then  prepared,  that  the  time  should  be  en- 
larged from  time  to  time  as  he  might  require,  and  a  judge  of  the 
court  might  think  reasonable  and  just;  the  court  of  King's  Bench, 
held,  that  the  time  *for  making  the  award  was  daily  en-  [*881] 
larged,  by  the  arbitrator  indorsing  on  the  order,  on  the  day  preced- 
ing the  expiration  of  the  original  time,  that  he  required  further 
time;  although  the  judge's  order  granting  such  further  time,  was 
not  obtained  until  a  day  subsequent. p  But  where,  in  a  similar  case, 
the  indorsement  was  dated  on  a  day  subsequent  to  the  expiration  of 
the  time  originally  given  for  making  the  award,  that  court  dis- 
charged a  rule  nisi  for  an  attachment,  for  non-performance  of  the 
award. ^  The  rule  or  order  for  enlarging  the  time  for  making  an 
award,  when  necessary,  is  drawn  up  by  the  clerk  of  the  rules  in  the 
King's  Bench,1"  or  secondaries  in  the  Common  Pleas,  on  a  brief  or 
motion  paper,  signed  by  the  counsel  or  Serjeants  on  both  sides,  and 
a  copy  of  it  served,  with  an  appointment  thereon;  but  before  this 
rule  can  be  obtained,  a  motion  must  be  made,  for  making  the  order 
of  nisi  prius  or  agreement  a  rule  of  court. 

It  will  next  be  proper  to  consider  the  award,s  or  umpirage;  and 
the  mode  of  enforcing  it,  by  the  party  in  whose  favour  it  is  made, 
or  of  setting  it  aside  by  the  opposite  party.  When  a  cause  is  refer- 
red to  three  persons,  and  they,  or  any  two  of  them,  are  empowered 
to  make  an  award,,  an  award  made  by  two  of  them  is  good,  if  the 
third  had  notice  of  the  meetings,  &c. ;  but  otherwise  such  award  is 
bad.1  And  where  a  submission  was  to  two,  so  as  they  made  their 
award  on  or  before  a  day  certain,  but  if  they  did  not  by  the  time 
aforesaid  make  their  award,  then  to  an  umpire,  provided  he  made 
his  award  on  or  before  a  subsequent  day,  and  the  arbitrators  finally 
disagreed  before  their  time  expired,  and  declared  they  would  not 
make  any  award,  and  did  not  make  any;  the  court  of  King's  Bench 
held,  that  the  umpirage  might  be  made  after  the  final  disagreement 
of  the  arbitrators,  before  the  time  allowed  them  had  expired:11  And 
it  need,  not  state  that  the  arbitrators  had  disagreed."  An  award 
which  is  required  to  be  made  in  writing,  &c.  and  ready  to  be  deli- 
vered at  a  particular  time,  is  complete,  if  made  in  writing,  and  ready 
to  be  delivered  by  the  arbitrator  within  the  time,  though  not  actually 
delivered.  *  But  an  arbitrator  or  umpire  having  once  made  his 
award,  is  functus  officio:  Therefore,  after  an  award  made  under 
the  hand  of  an  umpire,  and  ready  for  delivery,  pursuant  to  the  terms 
of  reference,  of  which  notice  was  given  to  the  parties,  an  alteration 
by  the  umpire  of  the  sum  awarded,  though  made  on  the  same  day, 
and  before  delivery  of  the  *a\vard,  is  void;  but  the  'award  [*S82] 
was  held  to  be  good  for  the  original  sum  awarded,  which  was  still 
legible,   the  same  as  if  such  alteration  had  been  made  by   a  mere 

p  1  Maule  Sz,  Sel.  1.  '  Willes,  215.  Barnes,  57.  S.  C. 

<J  Good  v.  With,  H.  56  Geo.  III.  K.  B.  *  3  Maule  &  Sel.  559. 

'Append.  Chap.  XXXVI.  §  21.  *  5  Maule  &  Sel.  193.^ 

•  For  the  forms  of  Awards,  see  Append.  >  4  East,  584.  6  East,  310. 
Chap.  XXXVI.  §  22,  &.c. 
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stranger,  without  the  privity  or  consent  of  the  party  interested.'1 
The  award  of  an  umpire  however  is  not  vitiated,  hy  the  two 
arbitrators,  who  were  fundi  officio,  nor  by  a  stranger's  join- 
ing in  it.a 

It  was  not  formerly  necessary  that  an  award  in  writing,  though 
under  seal,  should  have  a  deed  slamp,  unless  it  was  delivered  as  a 
dad:  for  if  it  was  only  delivered  as  an  award,  it  was- sufficient  if 
it  had  the  award  stamp  of,  lea  .shillings.1'  But  this  distinction  is 
now  rendered  immaterial:  for,  by  the  last  general  stamp  act,c  an 
award,  whether  under  hand  and  seal  or  under  hand  only,  is  subject, 
like  a  deed,  to  the  stamp  duty  of  1/.  15s.;  and  where  the  same, 
together  with  any  schedule  or  other  matter  put  or  indorsed  thereon, 
or  annexed  thereto,  shall  contain  2, 1  (JO  words,  being  thirty  common 
law  sheets,  or  upwards,  then  for  every  entire  quantity  of  1,080 
words,  or  fifteen  common  law  sheets,  contained  therein,  over  and 
above  the  first,  1,080  words,  a  further  jjrogressive  duty  of  1/.  5s. 
Where  several  underwriters  on  a  policy,  however,  enter  into  an 
agreement  to  refer  the  cause  to  arbitration,  that  agreement  and  the 
award  require  each  but  one  stamp;  there  heing  a  community  of 
interests  between  the  parties  in  the  subject  matter. d 

The  general  requisites  of  an  award  are,  that  it  be  certain,  mutual, 
and  final. e  But  certainty  to  a  common  intent  is  sufficient:*"  And  an 
award  that  two  persons  shall  pay  a  debt,  in  proportion  to  the  shares 
which  they  held  in  a  certain  ship,  the  ratio  of  their  shares  not  being 
a  subject  of  dispute,  is  sufficiently  certain. £  An  award  that  money 
shall  be  paid  to  a  stranger,  for  the  use  of  one  of  the  parties  to  the 
submission,  is  good:'1  And  an  order  of  nisi prius  referring  an  action 
of  debt  on  a  money  bond,  (where  the  issue  was  payment  by  a  co- 
obligor,)  and  all  matters  in  difference,  to  arbitration,  does  not 
require  the  arbitrator  to  direct  for  what  sum  the  verdict  shall  be 
entered;  and  the  court  refused  to  set  aside  an  award,  directing  the 
verdict  to  be  entered  generally  for  the.  plaintiff,  on  a  suggestion 
that  the  arbitrator  ought  to  have  directed  for  what  sum  the  verdict 
and  judgment  should  be  entered,  and  execution .  taken  out,  without 
proof  that  there  were  other  matters  in  difference  between  the 
parties.1  An  award  which  settles  the  costs  on  both  sides,  is  final  :k 
as  is  also  an  award  that  certain  actions  be  discontinued,  and  each 
party  pay  his  own  costs;  this  being  in  effect  an  award  of  a  stet  pro- 
cessus.1 So  where  an  action  of  covenant  was  referred,  with  all 
matters  in  difference,  to  arbitration,  and  the  costs  of  suit  were 
directed  to  abide  the  event;  the  court  held,  that  an  award  that  the 
[■*883]  plaintiff  *had  no  demand  on  the  defendant,  on  account  of  any 
alleged  breaches  of  covenant,  or  on  any  other  account  whatsoever,  was 


*  6  East,  309.  2  Smith  It.  400.  S.  C.  and  f  1  Bur.  274.  and  see  7  Durnf.  8c  East, 

see  8  East,  54.  11  East,  369.  76. 

»  4  Taunt.  232.  g  6  Taunt.  254. 

»>  4  East,  584.  h  2  Chit.  Kep.  43. 

c  55  Geo.  III.  c.  184.  tidied.  Part  I.  and  ;  3  Dow  1.  and  Kyi.  224.  and  see  2  Barn. 

see  the  statute  48  Geo.  III.  c.  149.  ticked,  and  Cres.  170. 

Part  II.  §  III.  k  Forrest,  73.  and  see  2  Dowl.  and  Rvl. 

d  6  Taunt.  171.  1  Marsh.  525.  S.  C.  222. 

«  See  Bac.  Abr.  tit.  Arbitrament,-   Kyd  '  9  East,  497. 
on  Awards; and  1  Saund.  017.  (2.) 
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final,- although  the  suit  was  not  in  terms  put  an  end  to.m  And  an  arbi- 
trator, to  whom  all  actions  and  causes  of  action,  and  all  matters  in 
difference  in  two  actions  between  the  parties,  have  been  referred,  is 
not  compelled  to  take  matters  of  an  equitable  nature  into  considera- 
tion; but  an  award  made  b}'  him,  in  reference  to  the  two  actions  only, 
is  final."  But  notwithstanding  the  award  be  final,  as  to  all  matters 
referred  and  decided  upon  by  the  arbitrators,  yet  upon  a  reference 
of  all  matters  in  difference  between  the  parties,  an  award  does  not 
preclude  the  plaintiff  from  suing  for  a  cause  of  action  existing 
against  the  defendant  at  the  time  of  the  reference,  upon  proof  that 
the  subject  matter  of  such  action  was  not  laid  before  the  arbitrators, 
nor  included  in  the  matters  referred.0  An  award  between  a  lessee 
and  his  neighbour,  awarding  an  act  to  be  done  for  the  benefit  of  the 
latter  by  the  lessee,  which  would  be  waste  upon  the  estate  of  the 
lessor,  is  bad.?  An  award,  however,  may  be  good  in  part  and  bad 
in  part,i  provided  the  latter  be  independent  of  and  unconnected  with 
the  former.  rf 

When  a  cause  is  depending,  the  submission  is  either  silent  with 
regard  to  costs,  or  they  are  directed  to  abide  the  event  of  the  award, 
or  else  to  be  in  the  discretion  of  the  arbitrator.  The  power  of 
awarding  costs  is  necessarily  consequent  to  the  authority  conferred 
upon  the  arbitrator,  of  determining  the  cause;  and  the  reason  why, 
in  references  of  this  sort,  a  provision  is  frequently  inserted,  that  the 
costs  shall  abide  the  event  of  the  award,  is  that  the  arbitrator  may 
not  have  it  in  his  power  to  withhold  costs  from  the  party  who  is  in 
the  right:  But  that  is  to  be  considered  as  the  restriction  of  a  power, 
which  he  would  otherwise  necessarily  have,  of  allowing  costs  at  his 
election.5  Therforfe,  where  a  cause  and  all  matters  in  difference 
were  referred  to  an  arbitrator,  but  nothing  was  said  about  costs,  the 
court  held,  that  the  arbitrator  had  power 'over  the  costs  of  the  cause, 


m  5  Barn,  and  Aid.  861.  and  see  2  Barn,  i  2  Wils.  267.  293.  and  see  3  Lev. 

and  Cres.  107.  8  Taunt.  697.  413. 

"7  Taunt.  644.  1    Moore,  403.  S.   C.  '  Willes,   62.  66.  253.  Forrest,   73.  8 
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°4  Durnf.  and  East,  146.  4  Esp.  Rep.  Saund.  293.  a.  (1.)  but  see  2  Chit.  Rep. 
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f  An  award  shoUld'also  pursue  and  be  agreeable  to  the  submission.  There  is 
a  class  of  cases,  upon  awards,  in  which  arbitrators  have  been  held  to  more  than 
ordinary  strictness,  in  pursuing'  the  terms  of  the  submission,  and  in  awarding-  upon 
the  several  distinct  matters  submitted,  upon  the  ground  of  this  submission  being 
conditional,  ita  quod.  Bet  the  rule  is  to  be  understood,  with  this  qualification;  that 
in  order  to  impeach  an  award  made  in  pursuance  of  a  conditional  submission,  on 
the  ground  of  part  only  of  the  matters  in  controversy  having  been  decided,  the 
party  must  distinctly  shew,  that  there  were  other  points  in  difference,  of  which 
express  notice  was  given  to  the  arbitrators;  and  that  they  neglected  to  determine 
them.     1  Peters'  Rep.  S.  C.  U.  S.  227. 

It  is  a  settled  rule  in  the  construction  of  awards  that  no  intendment  shall  be 
indulged  to  overturn  an  award,  but  every  intendment  shall  be  allowed  to  uphold  it. 
Id.  228.  If  a  submission  be  of  all  actions  real  and  personal,  and  the  award  be  only 
of  actions  personal,  the  award  is  good;  for,  it  shall  be  presumed,  that  no  actions 
real  were  depending  between  the  parties.     Id.  ibid. 
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being  a  matter  in  difference,  though  not  mentioned  in  the  submis- 
sion.1 Upon  a  submission  by  bond,  however,  of  all  matters  in  dif- 
ference between  the  parties  in  a  cause,  without  making  any  mention 
[*884]  of  costs,  the  ^arbitrator  has  no  authority  to  award  costs,  as 
between  attorney  and  client:"  and  it  has  been  decided,  that  arbitrators 
cannot  award  the  costs  of  the  reference,  unless  power  be  expressly 
given  to  them  for  that  purpose."  So,  where  all  matters  in  difference 
are  referred  to  arbitration,  except  the  costs  of  the  action,  and  no 
notice  is  taken  of  the  costs  of  reference,  the  latter  are  not  in  the  dis- 
cretion of  the  arbitrator. I  If  no  directions  be  given  respecting  the 
costs  of  an  award,  they  are  to  be  paid  by  both  parties  equally.2 

When  the  costs  are  directed  to  abide  the  event,  that  must  be  taken 
to  mean  the  legal  event:  Therefore,  where  an  action  of  trespass 
was  brought  for  pulling  down  the  plaintiff's  gates,  and  assaulting 
him,  and  the  defendants  pleaded  not  guilty  to  the  whole  declaration, 
and  justified  as  to  all  the  counts  but  one,  under  different  rights  of 
way;  and  the  arbitrator  awarded  a  right  of  way  to  the  defendants, 
different  from  any  of  those  set  forth,  and  gave  five  shillings  dama- 
ges to  the  plaintiff  for  the  assault,  as  having  been  committed  when 
the  defendants  were  attempting  to  exercise  a  right  of  wa*y,  nega- 
tived by  the  arbitrator;  the  court  held,  that  the  plaintiff  could 
recover  no  more  costs  than  damages,  the  award  of  the  arbitrator  not 
being  tantamount  to  a  judge's  certificate,  under  the  22  &  23  Car. 
II.  c.  9.a  So,  where  the  arbitrator  found  no  damages  for  the  plain- 
tiff, in  an  action  of  trespass  to  land,  and  directed  both  parties  to  pay 
their  own  costs,  it  was  holden  that  the  plaintiff  was  not  entitled  to 
costs,  because  the  legal  event  of  the  reference  would  not  carry  them.b 
So,  where  a  cause  is  referred  to  arbitration,  and  the  costs  are  to  abide 
the  event  of  the  award,  the  defendant  is  entitled  to  them,  if  it  appear 
by  the  award,  that  the  plaintiff's  demand  was  originally  undeF  forty 
shillings,  and  he  might  have  recovered  it  in  a  court  of  conscience:0 
But  where  the  arbitrator  in  such  case  awards  something  to  be  done, 
which  proves  that  the  event  in  fact  is  in  favour  of  the  plaintiff,  he 
is  entitled  to  costs;  although  the  arbitrator  do  not  award  a  verdict 
to  be  entered  for  him.d  And  an  arbitrator,  under  a  rule  of  reference 
which  directs  that  the  costs  of  the  cause  shall  abide  the  .event,  has 
no  power  to  direct  those  costs  to  be  set  off  against  the  costs  in  a  prior 
[*885]  cause;  although  all  matters  in  difference  are  referred:  *But 
the  award  is  not  to  be  set  aside  entirely  oh  that  a^erunt,  but  only 
that  part  which  is  incorrect.0  If  a  cause  be  referred  to  arbitration, 
under  an  order  of  hist  prius,  but  a  Verdict  be  nevertheless  taken 
for  the   plaintiff  for  a  certain   sum,  as  a  security  for  what  shall  be 

1 1  Barn,  and  Cres.  277.  II.  23  Geo.  III.  K.  B.  Watson  v.  Gibson, 

"  12  East,  165.  and  see  2  Chit.  Rep.  II.  33  Geo.  III.  K.  B.  Harrison  v.  Slaier, 

157.  but  see  Forrest,  73  semb.  centra.  T.  44  Geo.  III.  K.  B.  and  see  13  East, 

*  Willes,  62.  Forrest,  73.  2  Chit.  Rep.  161.  1  Marsh.  234,  5.  5  Maule  &  Sel.  196. 
157.  1  Barn.  &.  Cres.  277.  2  Chit.  Rep.  156.  And  for  the  form  of  the 

1.  7  Taunt.  213.  2  Marsh.  524.  S.  C.  rule,  see  2  Chit.  Rep.  157. 

*  1  Taunt.  165.  2  Chit.  Rep.  157.  (a).         <»  1  Smith  R.  426.  and  see  1  Barn.  & 
but  see  1  Bing.  269.  .  Aid.  670. 

»  3  Durnf.  &  East,  138.  e  i  chit.  Rep.  526.  and  see  8  Taunt. 

»•  1  Chit.  Rep.  183.  526,  7. 

c  3  Durnf.  &  East,  139.  Butler  v.  Grubb, 
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awarded  to  be  paid  to  him,  and  costs,  the  arbitrator  cannot  award  a 
sum  to  be  paid  to  the  plaintiff  without  costs;  because,  by  the  terms 
of  the  order,  he  was  precluded  from  entering  at  all  into  the  question 
concerning  costs  :f  And  where,  by  the  rule  of  reference,  the  costs 
are  to  abide  the  event  of  the  award,  that  includes  the  costs  of  the 
reference,  as  well  as  of  the  caused  An  action  of  ejectvnent  was 
referred  to  arbitration,  the  reference  stating,  that  if  the  arbitrator 
should  award  that  the  plaintiff  had  any  cause  of  action,  he  should 
have  costs,  as  in  a  court  of  law;  and  the  arbitrator  having,  by  his 
award,  directed  the  defendant  to  deliver  up  the  premises,  and  pay 
the  costs  of  the  action,  and  a  sum  of  money  to  the  plaintiff  for  the 
loss  of  rent,  during  the  time  the  defendant  held  possession;  the 
court  of  Common  Pleas,  on  a  motion  for  an  attachment  for  non-pay- 
ment of  the  costs  and  sum  awarded  to  the  plaintiff,  held  that  the 
award  was  in  that  respect  good,  although  the  arbitrator  did  not  find 
in  terms,  that  the  plaintiff  had  any  cause  of  action.11 

When  the  costs  are  left  to  the  discretion  of  the  arbitrator,  he  may 
either  award  a  gross  sum  to  be  paid  for  costs;1  or  he  may  award 
that  one  of  the  parties  shall  pay  to  the  other,  costs  to  be  taxed  by 
the  master,  or  prothonotaries;^  or  he  may  award  costs  generally, 
in  which  case  the  master  or  prothonotaries  shall  tax  them:1  And 
when  an  arbitrator,  authorized  to  tax  costs  in  a  cause,  has  allowed, 
an  item  which  it  is  insisted  ought  not  to  have  been  charged,  the 
court  of  King's  Bench  will  not  refer  it  to  the  master.™  But  he  can- 
not award  that  one  of  the  parties  shall  pay  to  the  other,  such  costs 
as  two  persons  named  in  the  award,  but  not  officers  of  the  court,  shall 
appoint;  for  this  is  an  improper  delegation  of  his  authority.11  And 
where  a  special  jury  having  been  obtained,  on  the  motion  of  the 
defendant,  the  cause  was  referred,  and  by  the  order  of  the  reference 
the  costs  of  the  cause  were  to  abide  the  event,  and  the  costs  of  the 
reference  and  *of  the  special  jury  were  left  in  the  discretion  [*886] 
of  the  arbitrator;  the  court  held,  that  the  arbitrator  could  not,  after 
directing  a  verdict  for  the  plaintiff,  award  that  the  latter  should  pay 
the  costs  of  the  special  jury.0  If  an  arbitrator  award  costs,  to  be 
taxed  by  the  master,  such  costs  shall  be  taxed  as  between  party  and 
party,  and  not  as  between  attorney  and  clients  And  it  is  settled, 
that  an  arbitrator  cannot  award  any  other  than  the  common  costs, 
as  between  party  and  party,  unless  he  "be  expressly  authorized  so  to 
do.i  Under  a  submission  to  arbitration  of  two  assaults,  for  one  of 
which  the  defendant  had  been  indicted  and  convicted  at  the  Quarter 
sessions,  and  of  all  costs  incident  to  the  indictment  and  subsequent 


f  Say.  Costs,  177.  58.  and  see  Hullock  on  Costs,  418,  19. 

s  9  East,  436.  but  see  Barnes,  123.  Pr.  Willes,  62. 

Reg.  1G3.  S.  C.  semb.  contra.    In  that  case  ■»  1  Chit.  Rep.  38. 

however,  it  does  not  appear  that  the  costs  n  Cas.  temp.  Hardw.  181.  2  Str.  1025. 

were  expressly  directed  to  abide  the  S.  C. 

event  of  the  award.  °  1  Barn.  &  Aid.  663. 

»>  8  Taunt.  697.  p  Cas.  temp.  Hardw.  161. 

'  Cas.  temp.  Hardw.  53.  q  Cowp.  127.  Cas.  Pr.  C.  P.  69,  70.   2 

*  1  Salk.  75.  6  Mod.  195.  S.  C.7Durnf.  Blac.  Rep.  953.    12  East,   167.  but  see 

&  East,  77.  and  see  2  Dowl.  &.  Ryl.  222.  Forrest,  73.  semb.  contra. 

1  2  Str.  737.  Say.  Rep.  240.  Barnes,  56. 
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proceedings  thereon,  the  arbitrator  having  awarded  a  payment  in 
satisfaction  of  all  costs  incident  to  the  indictment,  and  p?*evious  as 
well  as  subsequent  proceedings  thereon,  &c.  the  court- of  Common 
Pleas  held,  that  he  had  not  thereby  exceeded  his  authority:1"  And, 
on  a  submission  to  arbitration  under  an  order  of  riisi  prius,  the  arbi- 
trator may  award  costs  subsequent  to  the  order;  but  where  the 
submission  is  by  bond,  he  cannot  award  subsequent  costs.8  If  an 
arbitrator  appointed  under  an  order  of  nisi  prius,  only  award  costs 
to  be  taxed  generally,  the  costs  of  the  reference  ought  not  to  be 
allowed  on  the  taxation,  but  merely  the  costs  of  the  suit:1  Neither 
will  an  award  that  one  party  shall  pay  to  the  other,  the  costs  by  him 
sustained  in  tbe  action,  include  the  costs  of  the  reference."  An 
arbitrator  cannot  it  seems,  without  authority,  charge  a  certain  sum 
for  his  own  expenses. x  If  he  award  an  excessive  sum  to  be  paid  to 
himself,  the  court  of  Common  Pleas  will  refer  it  to  the  prothonotary 
to  reduce  it:y  And  where  he  directs  the  payment  of  the  costs  of 
the  award  generally,  without  fixing  the  amount  of  them,  it  is  doubt- 
ful whether  the  award  is  bad  in  that  respect  for  uncertainty,  or 
whether  the  amount  may  not  be  taxed  by  the  officer  of  the  court.  * 
[*8S7]  When  the  cause  goes  off  upon  an  ineffectual  arbitration,  and 
is  afterwards  tried,  costs  are  allowed  as  upon  a  rcmanet.* 

The  mode  of  enforcing  an  award,  by  the  party  in  whose  favour 
it  is  made,  is  by  action:  or,  when  the  submission  is  made  a  rule  of 
court,  by  attachment ;h  and,  if  a  verdict  has  been  taken  for  the 
plaintiff's  security,  by  entering  up  judgment  thereon,  and  taking 
out  execution.  Upon  a  submission  'being  made  a  rule  of  court,  it 
was  formerly  holden,  that  the  party  might  proceed  both  by  action 
and  attachment,  at  the  same  time;0  but. a  different  doctrine  has  been 
since  laid  down:d  and  accordingly,  in  a  late  case,  the .  court  of 
Common  Pleas  would  not  grant  an  attachment  for  non-performance 
of  an  award,  pending  an  action  brought  upon  it;  nor  would  allow 
the  plaintiff  to  waive  the  action,  in  order  to  apply  for  an  attachment.0' 

When  the  submission  is  by  deed  with  a  penalty,  and  the  award 
is  made  within  the  time  limited,  an  action  of  debt  lies  upon  the 
deed,  for  the  non-performance  of  the  award;  and  that,  whether  the 
award  be  for  the  payment  of  money,  or  the  performance  of  a  col- 
lateral act.      But  where,  in  an  arbitration  bond,  a  time  was  limited 


'  7  Taunt.  422.  1  Moore,  120.  S.  c!      ■  7,  8.  and  the  cases  there  cited,  by  which 
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for  the  arbitrator  to  make  his  award,  and  such  time  was  afterwards 
enlarged  by  mutual  consent,  it  was  holden  that  no  action  could  be 
maintained  on  the  bond,  to  recover  the  penalty  for  not  performing 
the  award,  made  after  the  time  first  limited  :f  In  such  case,  the  plain- 
tiff should  have  proceeded  by  action  of  debt  or  assumpsit,  on  the 
submission  implied  in  the  agreement,  to  enlarge  the  time.  In  a 
subsequent  case,  however,  where  in  debt  on  bond  conditioned  for 
the  performance  of  an  award,  to  be  made  within  a  limited  time,  the 
declaration,  after  setting  out  the  condition,  stated  that  before  that 
time  expired,  the  parties  to  the  bond,  by  deed,  agreed  to  give  the 
arbitrators  further  time  for  making  the  award,  and  that  an  award 
was  made  within  the  extended  time,  and  alleged  non-performance; 
the  court  held,  upon  demurrer,  that  the  action  was  maintainable 
upon  the  bond.s  An  action  of  debt  also  lies  upon  a  submission  by 
deed,  without  a  penalty,  or  upon  a  submission  in  writing  without 
deed,  or  by  parol,  -when  the  award  is  for  the  payment  of  money; 
but  when  it  is  for  the  performance  of  a  collateral  act,  the  plaintiff 
should  proceed  by  action  of  covenant  upon  the  deed,  or,  if  the  sub- 
mission be  without  deed,  by  action  of  assumpsit.^  And  when 
matters  in  dispute  are  referred  to  arbitration  without  bond,  and  the 
arbitrators  award  a  certain  sum  to  be  due,  it  may  be  recovered 
under  a  count  on  an  insimul  comput  assent.1  Two  several  tenants 
of  a  farm  agreed  with  the  succeeding  tenant,  to  refer  certain  matters 
in  difference  respecting  the  farm  to  arbitration,  and  jointly  and 
severally  promised  to  perform  the  award;  the  arbitrator  awarded 
each  of  the  *two  to  pay  a  certain  sum  to  the  third;  and  the  [*88S] 
court  held,  that  they  were  jointly  responsible  for  the' sum  awarded 
to  be  paid  by  each.k  In  an  action  on  an  award,  made  under  a  judge's 
order,  to  prove  the  order,  it  is  sufficient  to  put  in  an  office  copy  of 
the  rule,  making  it  a  rule  of  court.1 

When  the  submission  is  by  rule  of  court  originally,  or  by  order  of 
nisi  prius  or  agreement,  which  is  afterwards  made  a  rule  of  court, 
the  party  disobeying  an  award  is  not  only  liable  to  an  action,  but 
also  to  an  attachment,  as  for  a_  contempt.111  The  court  of  Common 
Pleas  will  grant  an  attachment  against  a  party  for  non-performance 
of  an  award,  which  has  been  made  a  rule  of  court,  though  he 
reside  out  of  the  jurisdiction  of  the  court.n  And  where  the  original 
award  was  lost,  the  court,  on  a  proper  affidavit,  granted  an  attach- 
ment upon  a  copy  of  it.°  But  an  attachment  cannot  be  granted 
against  a  peer  of  the  realm,  or  member  of  the  house  of  commons, 
for  non-payment  of  money  pursuant  to  an  award  J"  If  an  arbi- 
trator award,  among  other  things,  that  each  party  shall  pay  a 
moiety  of  the  costs  of  the  arbitration,  and  of  making  the  submission 
a  rule  of  court,  and  one  party,  in  order  to  get  the  award  out  of  the 
hands  of  the  arbitrator,  pay  the  whole;  it  seems  that  he  may  have 



1 3  Durnf.   &  East,  592.    in  notis.  In         *  7  Durnf.  Sc  East,  352. 
that  case,   however,  it   did  not  appear         '  4  Campb.  17. 

that  the  consent  to  enlarge  the  time  was         m  1  Salk.  83.  and  see  1  Saund.  327.  c. 
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an  attachment  against  the  other  party,  if  he  refuse  to  pay  his  moiety.* 
But  if,  upon  the  reference  of  an  action  in  the  Common  Pleas,  the 
arbitrator  award  the  costs  of  a  nonsuit  to  be  paid  by  one  party,  and 
a  larger  sum  to  be  paid  as  a  debt  by  the  other,  the  party  awarded  to 
pay  the  smaller  sum  is  entitled  to  a  set  off,  without  motion;  and  if 
payment  of  the  smaller  sum  be  enforced  by  attachment,  the  court 
will  set  it  aside/ 

The  party  having  a  remedy  by  action  on  the  award,  it  is  discre- 
tionary in  the  courts,  whether  or  not  they  will  enforce  it  by  attach- 
ment: And  therefore,  where  there  was  a  contrariety  of  evidence, 
they  would  not  determine  it  upon  affidavits  in  a  summary  way.9  So, 
where  the  defendant  was  a  bankrupt,  and  incapable  of  paying  the 
sum  awarded,  the  court  refused  an  attachment  for  non-payment  of 
it:1  And  where  a  party  was  taken  upon  an  attachment  for  not  per- 
forming an  award,  after  which  he  became  bankrupt  and  obtained 
his  certificate,  the  court  ordered  him  to  be  discharged;  for  this  was 
a  demand  for  which  debt  would  lie,  and  the  act  says,  he  shall  not 
be  arrested,  prosecuted  or  impleaded,  for  any  debt  due  before  the 
bankruptcy:  It  would  therefore  be  hard  to  keep  him  in  custody, 
when  the  duty  is  discharged. u  A  feme  sole  having  agreed  to  a 
[*SS9]  reference,  *was  awarded  to  deliver  up  two  notes,  and  pay  a 
sum  of  money:  she  married,  and  the  husband  refusing  to  pay  it,  it 
was  doubted  if  the  court  could  grant  an  attachment  against  both  or 
either  of  theiri/  And  where  an  arbitrator  awarded,  that  A.  should 
fulfil  an  agreement  for  the  purchase  of  land  of  B.,  and  should  pay 
the  purchase  money  on  B. 's  conveying  the  land  with  a  good  title, 
the  court  of  Common  Pleas  refused  to  grant  an  attachment  against 
A.  for  non-performance,  on  an  affidavit  that  B.  had  required  A.  to 
pay  the  money,  assuring  him  of  his  readiness  to  convey  with  a  good 
title,  without  further  stating  that  B.  had  tendered  a  conveyance 
executed. y 

The  court  of  King's  Bench  will  not  grant  an  attachment  against 
an  administrator,  for  not  performing  a  rule  of  court  entered  into 
by  the  intestate:2  and  a  submission  to  .arbitration  by  an  executor  or 
administrator,  is  not  of  itself  holden  to  be  an  admission  of  assets; 
and  therefore,  if  upon  such  a  submission,  the  arbitrator  simply  award 
a  certain  sum  to  be  due  from  the  testator  Or  intestate's  estate,  with- 
out saying  by  whom  it  is  to  be  paid,  the  executor  or  administrator 
is  not  personally  liable  to  the  payment  of  the  sum  awarded,  nor  can  he 
be  attached  for  the  non-payment  of  it.a  So  trustees,  by  submitting 
matters  to  arbitration,  do  not  make  themselves  personally  liable.6 
But  a  submission  to  arbitration  by  an  executor  or  administrator,  is 
in  general  considered  as  a  reference  riot,  only  of  the  cause  of  action, 
but  also  of  the  question,  whether  or  not  he  has  assets:  and  therefore 


1 1  Bos.  &  Pul.  93.  Stokes  v.  Harris,  M.  Ed.  211, 12.  9%:ast,  318.  Ante,  230. 
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if  an  arbitrator,  under  a  reference  between  A.  and  B.  administrator, 
award  that  B.  shall  pay  a  certain  sum  as  the  amount  of  A. 's  demand, 
B.  cannot  afterwards  object  that  he  had  no  assets;  for  this  is  equi 
valent  to  determining,  as  between  these  parties,  that  he  had,  and 
therefore  he  may  be  attached  for  non-payment.0  So  a  reference  to 
arbitration,  of  all  matters  in  dispute,  by  assignees  of  a  bankrupt, 
and  a  consequent  award  to  pay  a  sum  of  money,  is  conclusive  upon 
them  as  to  assets. d  A  foreign  attachment  in  London,  if  properly 
pleaded,  is  a  good  bar  to  an  action  on  an  award,e  or  on  a  bond  con- 
ditioned for  its  performance ;f  but  it  is  no  answer  to  an  attachment 
for  non-payment  of  the  sum  awarded.  & 

*Before  any  application  is  made  for  an  attachment,  or  to  [*890] 
set  aside  an  award, h  the  submission  must  be  made  a  rule  of  court,1  if 
not  one  already;  which  is  done  on  an  affidavit,  by  one  of  the  wit- 
nesses, of  the  due  execution  of  the  bond  or  agreement  containing  the 
submission  ;k  and  if  he  refuse  to  make  it,  the  court  will  compel 
him.1  The  motion  for  this  purpose  is  a  motion  of  course,  in  the  King's 
Bench,  requiring  only  counsel's  signature;  and  may  be  made  in 
vacation:™  but,  in  the  Common  Pleas,  the  rule  is  moved  for  in  court, 
and  absolute  in  the  first  instance.11  And  where  a  matter  is  referred 
to  arbitrators,  by  rule  of  court,  and  they  make  their  award,  the 
courts  will  compel  a  performance  of  it,  as  much  as  if  the  award  were 
part  of  the  rule;  so  that  a  new  rule  is  needless.0 

In  order  to  proceed  by  attachment,  there  must  he  personal  notice 
of  the  award,  and  a  demand  of  the  money,  or  other  thing  awarded;" 
which  demand  may  be  made  by  the  party  himself,  or  by  a  third 
person  under  a  power  of  attorney:  And,  at  the  time  of  demanding 
it,  a  copy  of  the  rule  must  be  served  upon  the  opposite  party,  and 
of  the  master's  or  prothonotary's  allocatur  thereon,  if  the  demand 
be  of  taxed  costs,  and  also  a  copy  of  the  award,  and  of  the  power 
of  attorney,  if  the  demand  be  made  by  a  third  person ;°-  the  original 
rule  and  allocatur,  and  also  the  award  and  power  of  attorney, 
when  necessary,  being  at  the  same  time  produced  and  shewn.  But 
personal  knowledge  of  an  award,  and  rule  of  court,  makes  the 
part)'-  liable  to  an  attachment  for  not  performing  the  award,  although 
he  has  not  been  personally  served.1-  After  a  demand  and  refusal  of 
the  money  or  othrr  thing  awarded,  the  court,  upon  an  affidavit  of 
the  due  execution  of  the  award3  and  power  of  attorney,  which,  in 
the  Common  Pleas,  should  state  the  time  when  the  award  was 
executed,1  and  another,  of  personal  service  or  knowledge  of  a  copy 


e  7  Durnf.  &  East,   453.    and    see    1  Ante,  601. 

Durnf.  &  East,  691.  »  5  Barn.  &  Aid.  217. 

d  2  Rose,  50.  °  Ante,  491.  493. 

•  1  Sid.  327.  o  i  salk.  71. 

f  1  Ld.  Raym.  636.  3  Salic.  49.  S.  C.  p  Id.  83.  12  Mod.  257.  312.  Per  Lord 

e  4  Durnf.  "&  East,  312.  Grant  v.  Hard-  Kenyan,  E.  35  Geo.  HI.  K.  B.  1  Bos.  & 

ing,  Id.  313.   in  notis.  1  Cromp.  270.  4  Pul.  394.  2  Saund.  186.  (1). 

Taunt.  473.  2  Dowl.  &  Ryl.  193.  i  Per  Lord  Kenyon,  H.  38  Geo.  III.  K. 

h  2  Str.  1178.  and  see  3  Moore,  64.  B.  but  see  2  Blac.  Rep.  990.  C.  P. 

'  Append.  Chap.  XXXVI.  §  29.  r  1  Barn.  &  Cres.  264. 

k  Id.  §  18.  »  Append.  Chap.  XXXVI.  §  30. 

1  1  Str.  1.  10  Mod.  322.  S.  C.  Barnes,  '  6  Taunt.  251.  1  Marsh.  580.  S.  C. 
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of  the  rule  and  award,  and  of  the  demand  and  refusal,11  &c.  will  in 
ordinary  cases,  when  the  time  for  making  the  award  has  not  been 
enlarged,  grant  a  rule  for  an  attachment  nisi,*  which  they  will 
afterwards  make  absolute,  on  an  affidavit  of  service,  if  no  sufficient 
[*S91]  cause  he  shewn  to  the  contrary.  But  the  court  will  not 
infer  personal  service  of  an  award,  to  bring  a  party  into  contempt. >' 
And  where  an  award  appears  to  have  been  made  out  of  the  time 
originally  given  to  the  arbitrator  by  rule  of  court,  but  which  rule 
reserved  to  him  the  power  of  enlarging  the  time,  it  is  not  enough, 
for  obtaining  an  attachment  for  non-performance  of  the  award,  that 
the  arbitrator  states  in  his  award  that  he  had  enlarged  the" time, 
without  verifying  the  fact  by  affidavit;  and  it  should  also  appear 
that  the  defendant  had  notice  of  such  enlargement,  when  served 
with  the  rule  of  court.2  This  notice  should  it  seems  be  personally 
served;  and  therefore  on  a  motion  for  an  attachment,  for  filing  a 
bill  in  equity  contrary  to  an  order  of  reference,  an  affidavit  that 
notice  of  the  motion  to  make  the  order  a  rule  of  court  had  been 
served  on  the  party's  servant,  &c.  is  not  sufficient. a  The  rule  nisi 
for  an  attachment  must  also  be  personally  served  ;b  and  the  court 
of  King's  Bench  will  not  grant  a  rule,  that  service  on  the  defend- 
ant's attorney  shall  be  sufficient,  although  it  be  sworn  that  repeated 
attempts  have  been  made  to  serve  the  defendant  personally  with  a 
copy  of  the  award;  but  he  was  not  to  be  found,  and  although  it  be 
suggested  that  he  keeps  out  of  the  way,  to  avoid  being  served.0 

In  the  King's  Bench,  when  the  submission  to  arbitration  is  by  rule 
of  court,  or  by  order  of  nisi  priiis,  there  being  a  cause  then  depend- 
ing, the  affidavit  for  an  attachment,  for  disobeying  the  award,  must 
be  entitled  in  the  cause':d  and  if  an  affidavit  be  put  into  court,  with- 
out any  title,  the  court  cannot  take  notice  of  it,  though  the  adverse 
party  is  willing  to  waive  the  objection. e  But  when  the  submission 
is  made  a  rule  of  court  under  the  statute,  there  being  no  cause 
depending,  the  affidavit  for  an  attachment'  need  not  be  entitled :f 
or  it  may  be  entitled  "  In  I  lie  matter,*  &c":  though  after  the  rule 
nisi  for  an  attachment  is  granted,  the  affidavits  in  answer  to  such 
rule  must  be  entitled  "  The  King  against ."h  The  affir- 
mation of  a  Quaker  has  been  holden  not  sufficient  to  ground  an 
attachment,  for  the  non-performance  of  an  award.'" 

[*892]  When  a  cause  is  referred  at  the  trial,  and  a' verdict  taken 
for  the  plaintiff's  security,  and  an  -award  is  afterwards  made  in  his 
favour,  the  plaintiff  may  make  his  election,  either  to  proceed  on  the 


»  Append.  Chap.  XXXVI.  §  31, 2.  And  e  2  Durnf.  &  East,  643. 

for  the  form  of  the  affidavit  in  the  Exche-  '  1  Smith  R.  358.  5  East,  21.  12  East, 
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170.  fa.J  12  East,  165.  j&hte,  487a,  499. 
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b  Denman  v.  Guiding,  M.  59  Geo.  III.  the  several  cases  referred  to  by  Mr.  Durn- 
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<  1  Chit.  Rep.  170.  ject,  in  WHles,  292.semb.   contra. 
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award,  by  action  or  attachment,  or  on  the  verdict;  and  in  the  latter 
case,  he  is  entitled  to  sign  judgment,  and  to  take  out  execution  for 
the  money  awarded,  without  first  applying  to  the  court  for  leave. k 
And  when  an  arbitrator  award's  damages,  without  any  mention  of 
costs,  and  directs  that  execution  shall  not  be  taken  out  for  the 
damages,  but  that  they  shall  be  set  off  against  a  counter-demand  of  the 
defendant,  the  plaintiff's  attorney  may  nevertheless  take  out  execu- 
tion for  the  costs,  which  by  the  rule  of  reference  were  to  abide  the 
event  of  the  award.1  But  if  either  party  die  after  the  verdict,  and 
before  any  award  is  made,  the  submission  is  determined,  and  the 
arbitrator  cannot  afterwards  proceed  to  make  an  award;  the  death  of 
the  party  operating  as  a  revocation  of  his  authority. m  When  a 
verdict  is  taken  for  a  certain  sum,  subject  to  the  award  of  an  arbi- 
trator, to  whom  all  matters  in  difference  are  referred  by  an  order  of 
nisi  priiis,  he  cannot  award  a  greater  sum  than  that  for  which  the 
verdict  was  taken;11  and  the  court  will  not  give  leave  to  increase 
the  sum  in  the  declaration,  and  rule  of  reference,  on  an  affidavit 
that  a  larger  sum  will  probably  be  proved  before  the  arbitrator.0  If 
a  greater  sum  be  awarded  than  that  for  which  the  verdict  was  taken, 
no  assumpsit  by  implication  will  it  seems  arise,  to  pay  even  to  the 
extent  of  the  verdicts  But  if  judgment  in  such  case  be  entered 
for  the  whole,  and  it  appear  that  a  part  of  the  sum  is  covered  by  a 
counter-demand,  which  was  not  a  subject  of  dispute,  so  that  only  a 
balance,  less  than  the  amount  of  the  verdict,  is  ultimately  to  be  paid 
over  to  the  plaintiff,  the  court  will  reduce  the  judgment  to  the 
amount  of  the  verdict,  and  grant  execution  for  the  sum  really  due."* 
And  although  an  arbitrator  cannot  go  beyOnd  the  amount  of  the 
damages  in  his  award  in  the  action,  3^et  when  all  matters  in  differ- 
ence are  referred  to  him,  he  may  it  seems  make  his  award  for  a  larger 
sum  as  to  the  additional  matters  ;  for  which,  though  the  party  can- 
not proceed  on  the  verdict,  he  may  have  a  remedy  under  the 
award.1' 

If  a  verdict  be  taken  for  the  plaintiff's  security,  and  the  award  be 
made  before  the  term,  the  defendant,  in  the  Common  Pleas,  can 
only  *impeach  it  within  the  first  four  (fays  of  term  :  and  [*S93] 
personal  service  of  the  award  is  not  necessary  to  warrant  the  issuing 
of  execution,  if  the  attorney  for  the  defendant  has  been  served  with 
a  copy  of  the  award.3  It  has  been  questioned,  whether  judgment 
for  a  sum  of  money  directed  to  be  paid  by  an  award,  reducing  a 
verdict,  can  be  entered  before  the  day  on  which  the  payment  of  the 
sum  is  awarded.1  But  however  that  may  be,  execution  ought  not 
to  be  issued  for  it,  before  the  day  of  payment:'1     And,  in  the  Com- 
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mon  Pleas,  if  the  plaintiff  recover  a  verdict  for  five  pounds,  subject 
to  an  order  of  reference  at  nisi  prius,  whether  such  verdict  should 
stand,  or  be  reduced  to  twenty  shillings,  and  the  arbitrator  refuse 
to  make  an  award,  the  court  will  not  allow  a  verdict  to  be  entered 
for  the  lesser  sum,  until  such  order  be  made  a  rule  of  court.x  But 
where  a  verdict  was  found  for  the  plaintiff  at  nisi  prius,  for  the 
damages  in  the  declaration,  subject  to  the  award  of  an  arbitrator, 
who  declined  proceeding  in  the  reference,  the  court  of  King's 
Bench  ordered,  that  the  plaintiff  should  have  judgment  and  execu- 
tion forthwith,  unless  the  defendant  would  consent  to  refer  the 
damages  to  another  arbitrator. y  The  court  of  King's  Bench  rejected 
an  application  to  amend  the  entry  of  a  verdict,  according  to  the 
notes  of  an  arbitrator  to  whom  the  cause  had  been  referred,  on  the 
ground  that  they  had  no  power  to  compel  such  notes  to  be  brought 
before  them:z  And,  where  a  cause  has  been  referred  to  arbitration, 
the  court  cannot  interfere  to  enter  a  nonsuit  against  the  arbitrators' 
direction;  but  the  party  objecting  to  the  award  must  move  to  set  it 
aside. a  An  agreement,  however,  to  refer  the  quantum  of  damages 
to  arbitration,  after  a  question  of  law  has  been  reserved  by  the  judge 
at  the  trial,  does  not  waive  an  objection  to  the  defendant's  liability 
in  the  action,  after  the  arbitrator  has  made  his  award. b 

At  common  law,  where  the  submission  to  arbitration  was  by  rule 
of  court,  which  was  often  the  case,  the  conduct  of  the  arbitrators, 
and  of  the  parties  to  the  submission,  might,  as  it  still  may,  be 
examined  into;  and  if,  on  examination,  it  appeared  that  the  arbitra- 
tors had  been  partial  and  unjust,  or  had  mistaken  the  law,  the  court 
would  not  enforce  a  performance  of  the  award.0  But  where  the 
submission  was  by  bond  or  other  writing,  or  by  parol,  there  was 
[*894]  no  other  way  of  *impeaching  the  award,  for  the  misbehaviour 
of  the  arbitrators,  than  by  filing  a  bill  in  equity/1  This  was  remedied 
by  the  statute  9  &  10  W.  III.  c.  15.  §  2.  which  enacts,  that  "any 
arbitration  or  umpirage,  procured  by  corruption  or  undue  means, 
shall  be  judged  and  esteemed  void  and  of  none  effect,  and  accord- 
ingly be  set  aside  by  any  court  of  law  or  equity,  so  as  complaint  of 
such  corruption  or  inidire  practice  be  made,  in  the  court  where  the 
rule  is  made  for  submission  to  such  arbitration  or  umpirage,  before 
the  last  day  of  the  next  term  after  such  arbitration  or  umpirage 
made  and  published  to  the  parties.  "e  But  this  statute  does  not 
extend  to  such  awards  as  arc  made  in  pursuance  of  an  order  of  nisi 
prius, f  nor  to  parol  awards,s  which  therefore  remain  as  at  common 
law.  The  court,  we  have  seen,1'  will  not  entertain  an  application 
for  setting  aside  an  award,  founded  upon  an  indictment  at  the  assizes, 
for  not  repairing  a  road,  though  the  question  in  dispute  be  of  a  civil 
nature.     And  a  rule  was  refused  on  motion,  to  set  aside  an  award, 
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on  the  ground  that  the  submission  had  been  obtained  by  fraud:  the 
application  should  have  been,  to  set  aside  the  order  of  reference.' 

The  grounds  upon  which  an  application  may  be  made  to  the 
courts,  for  setting  aside  an  award,  are  that  there  is  some  objection  to 
its  legality,  appearing  on  the  face  of  the  award  itself,  or  from  the 
reasons  given  by  -the  arbitrators  in  support  of  it;k  or  else  that  there 
has  been  some  irregularity,  as  want  of  notice  of  the  meeting,1  or  not 
hearing  the  witnesses  for  both  parties,"1  or  collusion  or  gross  misbe- 
haviour of  the  arbitrators:11  And  if  the  application  be  made  in  due 
time,  every  ground  of  relief  in  equity,  against  an  award,  is  equally 
open  in  a  court  of  law.°t  If  a  mistake  in  point  of  law  be  made  out 
by  clear  evidence  on  one  side,  which  is  not  denied  by  the  other,  the 
court  will  set  aside  the  awards  and  a  mistake  in  the  judgment  of 
the  arbitrator  is  considered  as  a  mistake  in  point  of  law.P  But  par- 
tiality and  improper  conduct  in  an  arbitrator,  in  making  his  award, 
without  hearing  the  defendant  and  his  witnesses,  cannot  be  pleaded 
in  bar  to  an  action  on  the  bond,  conditioned  for  the  performance  of 
the  award,  but  is  only  matter  for  application  to  the  ^equitable  [*895] 
jurisdiction'of  the  court,  to  set  aside  the  award,  ij  And  the  court  of 
King's  Bench  will  not  set  aside  an  award,  on  the  ground  that  the 
arbitrator  was  mistaken  in  point  of  law,  unless  the  principles  of  law 
upon  which  he  has  decided  appear  on  the  face  of  the  award:1*  nor 
will  they  refer  the  matter  back  again  to  the  arbitrator,  on  an  affidavit 
that  the  party  had  procured  new  evidence  since  the  reference,  unless 
it  be  sworn,  as  in  the  case  of  a  new  trial  on  the  same  ground,  that 
there  was  some  surprise,  and  that  it  was  not  such  evidence -as  a 
reasonable  man  might  have  anticipated,  or  due  diligence  could  have 
procured.  s§ 

It  is  also  a  rule,  that  if  the  award  be  good  on  the  face  of  it,  the 
courts  will  not  enter  into-  the  merits  at  large  upon  which  it  is 
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f  Where  an  award  is  void,  and  nothing  can  be  done  upon  it  without  suit,  the 
court  will  not  interfere  to  set  it  aside,  because  such  suit  must  fail.  But  where  a 
cause  is  referred  by  order  of  N.  P.,  and  the  arbitrator  has  power  to  order  a  verdict 
to  be  entered  for  either  party,  and  he  makes  an  award,  ordering-  a  verdict  to  be 
entered;  although  such  award  be  void,  the  court  will  set  it  aside,  for  otherwise  the 
party  in  whose  favour  the  award  is  made  will  have  judgment  upon  the  verdict  with- 
out any  new  proceeding  to  enforce  the  award.     5  Barn.  &  Cres.  384. 

i  So,  corruption  in  the  arbitrator  is  no  answer  to  a  motion  for  an  attachment  for 
non-performance  of  an  award,  being  only  a  ground  for  setting  it  aside.  3  Bing. 
167.  C.  B. 

§  The  court  cannot  interfere  to  alter  the  terms  of  an  award  in  order  to  make  them 
consist  with  the  submission,  even  where  the  submission  gives  minute  directions  for 
the  course  to  be  pursued  by  the  arbitrators.     2  Bing.  476.  C.  B. 
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founded;  for  if.  they  did,  no  person,  it  is  said,  would  ever  undertake 
to  be  an  arbitrator:'  And,  in  an  action  to  recover  the  sum  awarded, 
the  defendant  cannot  dispute  the  validity  of  the  award;  his  proper 
course  being  to  apply  to  the  court  to  have  it  set  aside.1  It  is  not 
sufficient,  in  order  to  impeach  an  award,  upon  the  face  of  which  no 
objection  appears,  to  state  facts  from  which  it  may  be  inferred  that 
the  award  was  founded  upon  an  incorrect  notion  of  the  law  of  the 
case."  And  if  the  terms  of  an  award  be  clear  upon  the  face  of  it, 
the  court  will  not  admit  an  affidavit  of  one  of  the  arbitrators  to 
explain  their  intentions."  So  where  a  cause,  involving  a  question 
of  law,  was  referred  to  a  barrister  under  a  rule  of  court,  to  settle 
all  matters  in  difference  between  the  parties,'and  he  made  his  award 
thereupon,  but  the  question  of  law  did  not  appear  upon  the  face  of 
the  award;  the  court,  considering  that  it  was  the  intention  of  the 
parties  to  refer  the  decision  of  the  merits,  as  well  upon  the  matter 
of  law  as  of  fact,  to  the  arbitrator,  refused  to  open  the  award  again, 
upon  a  suggestion  of  the  arbitrator's  mistake  in  point  of  law,  upon 
the  construction  of  a  contract  between  the  parties. y  And  though 
an  arbitrator,  on  a  mixed  question  of  law  and  fact,  has  allowed 
transactions  apparently  illegal,  as  premiums  of  insurance  on  a 
voyage  to  an  hostile  port,  the  court  will  not  set  aside  the  award.2 
So  where  an  arbitrator,  to  whom  the  question  of  the  right  of  two 
rectors  to  the  tithe  of  certain  lands  was  referred,  had  power  to 
devise  all  means  to  prevent  future  litigation  between  the  parties,  and 
[*896]  to  settle  all  matters  in  difference  between  *them,  and  to  deter- 
mine what  he  should  think  fit  to  be  done  by  either  of  the  parties, 
touching  the  matters  in  dispute  ;  the  court  of  Common  Pleas  held, 
that  he  did  not  exceed  his  power,  by  awarding  undivided  moieties 
of  the  tithes  to  the  two  rectors. a  Even  where  matter  of  law  alone, 
and  no  matter  of  fact,  is  referred  to  a  barrister,  the  court  will  not 
set  aside  an  award  made  by  him,  on  the  ground  that  it  is  contrary  to 
law,  unless  the  illegality  appear  on  the  face  of  the  award. b  And  an 
arbitrator  is  not  bound  by  a  rule  of  practice,  adopted  by  courts  of 
law  for  general  convenience:  Therefore  where,  on  a  reference  of  a 
Chancery  suit,  and  all  matters  in  difference  between  the  parties,  the 
arbitrator  had  allowed  interest,  when  it  would  not  have  been  allowed 
by  a  court  of  law  or  equity,  the  court  refused  to  set  aside  the  award 
on  that  ground.' 

The  courts  will  not  set  aside  the  award  of  an  umpire,  because  he 
received  evidence  from  the  arbitrators,  without  examining  the  wit- 
nesses, unless  he  were  required  to  re-examine  them,  before  the 
making  of  his  umpirage.11  And  where  an  arbitrator,  having  by  mu- 
tual agreement  of  the  parties  closed  his  examination,  refused  the 
application  of  the  defendant's  attorney  for  another  hearing,    and 


»  1  Sulk.  71. 1  Str.  301.  3  Atk.  529.  1  *  6  Taunt.  254. 

Kenyon,  393.  2  Bur.  701. 1  Saund.327.tf.  a3  Taunt.  426.  and  see  1  Stark.  Ni.Pri. 

t  1  Gow,  5.  209.  1  Moore,  187. 

u  1  Taunt.  48.  i<  1  Bing.  104. 

*  3  Moore,  241.  c  2  Barn.  &  Aid.  691. 

y  13  East,    357.  1  Maule  8c  Sel.  105.  5  «14  Durnf.    &    East,  589.   and    see   I 

Maule  &    Sel.    504.     1    Dowl.   Si    Ryl.  Bos.  St  Pul.  91.  175. 
366.  accord,  but  see  1  Biod.  &  Bing\  80. 
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made  his  award;  the  court  of  Common  Pleas  would  not  set  It  aside; 
on  the  affidavit  of  the  defendant's  attorney,  that  he  was  in  posses- 
sion of  evidence  which  would  repel  that  on  which  the  award  was 
founded. e  So  where  it  was  stipulated,  that  in  case  of  the  breach  of 
an  agreement,  the  sum  of  one  hundred  pounds  should  be  received 
as  a  stipulated  debt,  binding  on  each  party  as  to  the  amount;  and  an 
action  for  damages  generally,  for  the  breach  of  this  agreement,  was 
referred  to  an  arbitrator,  who  awarded  only  ten  pounds  damages; 
the  court  held,  that  in  order  to  entitle  the  party  to  move  to  set  aside 
the  award,  it  was  necessary  expressly  to  state  in  the  affidavit,  that 
this  clause  was  pointed  out  to  the  arbitrator  at  the  time,  and  that  he 
was  required  to  act  upon  it.f  But  all  the  witnesses  of  the  party 
against  whom  an  award  is  made,  should  regularly  be  examined,  and 
in  his  presence,  if  he  require  it,  or  it  will  be  a  ground  for  setting 
aside  the  award. &t  And  an  award,  in  an  action  for  not  repairing,  made 
by  arbitrators  upon  view  of  the  premises,  without  calling  the  parties 
before  them,  may  be  set  *aside.h  If  an  award  be  made  on  an  [*897] 
improper  stamp,  and  no  application  be  made  to  enforce  the  award, 
the  court  will  not  set  it  aside:1  And  if  an  objection  to  the  stamp  be 
not  alleged  as  a  ground  for  obtaining  a  rule  to  shew  cause  to  set 
aside  an  award,  the  court  will  not  suffer  it  to  be  relied  upon  after- 
wards, when  cause  is  shewn. k  On  a  motion  respecting  an  award  of 
commissioners  under  an  inclosure  act,  the  court  of  King's  Bench 
said:  "We  may  punish  upon  this,  if  there  be  any  corruption;  or 
enforce  its  execution  by  mandamus:  but  we  are  not  to  interpret  or 
set  aside  these  awards,  upon  complaint  of  their  obscurity,'  &c. " 
And  if,  upon  a  reference,  either  party  is  precluded  by  the  terms  of 
the  rule  from  going  into  evidence  of  that  which  he  is  desirous  to 
try,  his  remedy  is  by  moving  to  set  aside  the  rule  of  reference;  but 
he  cannot  impeach  the  award. m 

The  mode  of  setting  aside  an  award  is  by  application  to  the  court 
in  which  the  action  was  depending,  when  the  reference  is  by  rule 
of  court,  or  order  of  nisiprius;  or,  if  there  be  no  action  depending, 
in  the  court  of  which  the  submission  is  made  a  rule  under  the 
statute.  This  application  is  usually  made  by  the  unsuccessful  party; 
but  it  may  be  made  by  the  party  in  whose  favour  the  award  is,  if  it 


e  1  Marsh.  404.  and  see  7  Price,  636.  k  Liddk  v.  Johnstone,  H.  38   Geo.    III. 

f  2  Barn,  and  Aid.  704.  K.  B. 

s  4  Price,  232.  l  Case  on  the  Over-Kellet  inclosure  act, 

11  2  Chit.  Rep.  44.  H.  38  Geo.  III.  K.  B. 

1  7  Durnf.  &  East,  95.  »  3  Taunt.  378. 


fThe  mode  of  conducting  a  cause  referred  must  be  left  to  the  arbitrators;  and  if 
they,  after  the  first  or  second  meeting1,  exclude  both  the  parties  and  their  attorneys, 
and  examine  witnesses  privately  at  the  houses  of  the  latter,  it  seems  that  such  con- 
duct is  no  good  ground  of  objection,  provided  it  does  not  proceed  from  corrupt 
motives.  At  all  events,  if  either  party  would  take  advantage  of  it,  he  must  give 
notice  at  the  time,  that  he  intends  to  rely  on  it  as  an  objection;  and  if  he  lie  by 
and  suffer  other  meetings  to  take  place,  and  when  the  arbitrators  are  ready  to  make 
their  award,  revokes  his  submission,  he  is  liable  in  an  action  to  the  other  party, 
who  was  desirous  of  having  the  benefit  of  the  award.  2  Carring.  &  Payne,  N. 
P.  R.  574. 
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appear  that  a  sum  has  been  omitted  therein  by  mistake."  And, 
unless  the  application  be  founded  on  some  objection  to  the  legality 
of  the  award,  appearing  on  the  face  of  it,  there  must  be  an  affidavit, 
stating  the  grounds  upon  which  it  was  made;  and  it  is  usual  to  have 
an  affidavit  of  facts,  in  answer  to  the  application.  When  the  refer- 
ence is  by  rule  of  court,  or  order  of  nisi prius,  there  being  a  cause 
then  depending,  the  affidavits  in  support  of,  or  in  answer  to  the 
rule  for  setting  aside  an  award,  must  be  entitled  in  the  cause;1'  but 
when  the  submission  is  made  a  rule  of  court  under  the  statute,  there 
being  no  cause  depending,  it  is  not  necessary  that  the  affidavits 
should  be  entitled  :i  or  they  may  be  entitled  "  In  the  ?natter,r  &c." 
In  the  King's  Bench,  when  a  rule  to  shew  cause  is  obtained  to  set 
aside  an  award,  the  several  objections  thereto,  intended  to  be  in- 
sisted upon  at  the  time  of  making  such  rule  absolute,  must  be  stated 
in  the  rule  to  shew  cause.8  And  in  practice  it  is  usual,  when  a  rule 
for  an  attachment  is  moved  for,  to  oblige  the  party  who  complains 
[*89S]  of  the  award,  to  move  to  set  it  aside,  *unless  the  objections 
appear  on  the  face  of  it;  and  then  both  rules  come  on  together:1  This 
gives  the  other  side  an  opportunity  of  answering  the  allegations,  on 
which  the  objections  to  the  award  are  founded.  If  a  motion  for 
setting  aside  an  award  be  made  on  slight  grounds,  the  rule  will  be 
discharged  with  costs." 

The  courts,  we  may  remember,  will  not,  on  the  last  day  of  term, 
hear  a  motion  for  a  rule  nisi  to  set  aside  an  award;5  nor  can  counsel 
be  heard  on  that  day,  to  shew  cause  against  such  a  rule,  but  the 
same  must  be  enlarged,  and  made  peremptory  for  the  next  ensuing 
term.  And  when  the  submission  is  by  bond  or  other  writing  under 
the  statute,  the  application  to  set  aside  the  award  must  be  made 
before  the  last  day  of  the  next  term  after  it  is  made.^  So,  where 
the  application  is  to  refer  back  the  award  to  the  same  arbitrator  to 
re-consider  it,  on  the  ground  that  he  had  not  sufficient  materials 
before  him,  it  must  be  made  within  the  same  time;  although  the 
arbitrator  be  not  charged  with  corruption  or  undue  practice. 't  But 
the  limitation  of  time  prescribed  by  the  9  &  10  W.  III.  for  applica- 
tions to  the  court  to  set  aside  awards,  applies  only  to  cases  where 
an  original  authority  is  given  to  the  court  by  thatact:a  And  though 
the  court  will  in  general  adopt  the  same  rule,  in  cases  where  their 
authority  exists  independently  of  the  act,  yet  when  they  see  suffi- 


°  2  Chit.  Rep.  44.  and  see  6  Taunt.  111.  ■  11.  E.  2  Geo.  IV.  K.  B.  2  Barn.  &  Aid- 
by  which  it  appears  that  the  rule  should     539.  2  Chit.  Rep.  376. 

be,  either  to  set  aside  the  award,  or  to  '6  East,  310. 

send  back  the  case  to  the  same  arbitrator,  «  2  Chit.  Rep.  43. 

or  to  amend  the  award,  by  including-  the  *  Ante,  503. 

sum  omitted.  y  Ante,  894. 

p  5  East,  21.  (or.)  Ante,  891.  «  2  Durnf.  &  East,  781. 

1 1d.  21.  1  Smith  R.  358.  »  Ante,  894. 

r  12  East,  16G.  (a.)  Ante,  891. 

f  Where  an  arbitrator  who  had  made  his  award  in  the  plaintiff's  favour,  was  sup- 
posed to  have  made  a  mistake  in  calculating-  the  sum  which  the  plaintiff  claimed  a 
right  to  recover:  it  was  held,  that  the  court  could  not  refer  it  back  to  the  arbitrator 
to  correct  the  mistake,  without  the  consent  of  the  defendant.     7  Dowl.  &  Ryl.  774. 
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cient  reason  for  their  interference,  they  will  interpose  their  authority, 
though  the  time  prescribed  should  have  elapsed. b 

The  courts  will  not  set  aside  an  award,  though  for  defects  appear- 
ing on  the  face  of  it,  after  the  expiration  of  the  time  limited  by  the 
statute:0  And  a  party  cannot,  in  shewing  cause  against  an  attach- 
ment, impeach  the  award  for  any  intrinsic  matter.*1  But,  upon  an 
application  for  an  attachment,  for  non-performance  of  an  award,  it  is 
competent  to  the  parties  to  object  to  the  award,  for  any  illegality 
apparent  on  the  face  of  it,  although  the  time  limited  by  the  statute, 
for  applying  to  the  court  to  set  aside  the  award,  is  expired:6  The 
reason  is,  that  upon  a  motion  for  an  attachment,  the  party  would  be 
without  remedy,  if  the  attachment  were  granted,  notwithstanding 
the  illegality  of  the  award;  whereas  if  the  party  were  left  to  his 
remedy,  by  bringing  his  action  on  the  award,  it  would  be  competent 
to  the  defendant  to  take  advantage  of  any  illegality  appearing  on  the 
face  of  it.f 


b  6  Taunt.  111.  1  Marsh.  471.  S.  C.  <=  7  Durnf.  &  East,  73.  and  see  1  Saund. 

c  Per  Powel,  J.  Andr.  297.  1  Kenyon,  327.  c.  Barnes,  56,  7. 1  Kenyon,   118.  11 

118.  1  East,  276.  and  see  Barnes,  55.  East,  368,  9. 

d  6  Durnf.  &,  East,  161.  but  see  1  Ken-  { 1  East,  277,  8.  per  Lawrence,  J. 
yon,  118. 
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Of  TRIALS  at  NISI  PRIUS,  and  their  INCIDENTS. 


IN  the  present  chapter  will  be  considered,  as  incidents  to  the  trial 
at  nisi  priiis,  the  briefs  for  counsel;  pleas  puis  darrein  continu- 
ance; withdrawing  the  record;  challenging  and  swearing  the  jurors, 
and  talesmen;  the  order  in  which  counsel  are  heard  at  the  trial; 
withdrawing  a  juror;  bills  of  exceptions,  and  demurrers  to  evidence; 
the  nonsuit,  or  verdict;  and,  if  the  verdict  be  given  for  the  plaintiff 
in  ordinary  cases,  or  for  the  defendant  in  replevin,  the  damages 
found  by  the  jury;  special  verdicts,  special  cases,  and  points  reserved; 
and  lastly,  the  postea. 

Previously  to  the  trial,  a  brief  should  be  prepared  by  the  attorney 
for  each  party,  and  delivered  to  counsel;  containing  a  copy  or  full 
abstract  of  the  pleadings,  a  clear  statement  of  the  facts  of  the  case, 
with  such  observations  as  occur  thereon,  and  a  proper  arrangement 
of  the  proofs,  with  the  names  of  the  witnesses.  The  great  rule  to 
be  observed  in  drawing  briefs,  as  it  is  well  expressed  in  a  late  useful 
publication, a  consists  in  conciseness  with  perspicuity.  And  though 
in  general  the  plaintiff  has  only  two  counsel,  yet  he  may  be  allowed 
for  fees  to  three,  on  taxation  of  costs,  in  a  cause  of  difficulty. b 

When  the  cause  is  called  on,  the  defendant  may  plead  any  matter 
of  defence  arising  after  the  last  continuance,  or  as  it  is  called  in 
French,  puis  darrein  continuance,  or  in  Latin,  post  ultimam 
continuationem:  and  such  a  plea  may  be  pleaded,  after  the  jury 
are  gone  from  the  bar;  but  not  after  they  have  given  their  verdict.0 
The  last  continuance,  previous  to  the  sittings  or  assizes,  is  the  day 
of  the  return  of  the  venire  facias,  from  whence  the  plea  is  con- 
tinued, by  the  award  of  the  distringas  or  habeas  corpora,  to  the 
next  term,  unless  the  chief  justice  or  judges  of  assize  shall  first 
come  on  the  day  of  nisi prius:11  And  on  this  day,  if  any  matter  of 
[*900]  defence  has  arisen  after  the  *last  continuance,  it  may  be 
pleaded  by  the  defendant;  as  that  the  plaintiff  has  given  him  a 


a  1  Sel.  Pr.  472.  and  see  Lee's  Prac.  3  Geo.  I.  Bui.  Ni.Pri.  310. 

Die.  1  V.  p.  232.  for  some  useful  obser-  d  Bui.  NL  Pri.  310.  and  see  Dyer,  361. 

vations,  as  to  the  mode  of  drawing  briefs.  2  Lutw.  1143.   1  Blac.  Rep.  497.  for  the 

b  1  Chit.  Rep.  544.  time  to  which  the  plea  is  continued. 

«  Doc.  pi.  177.  Pearson  v.  Parkins,  U. 


OF  PLEAS  PUIS  DARREIN  CONTINUANCE.      900 

release,  or  is  bankrupt^  outlawed,  or  excommunicated;  or  that  the 
defendant  has  become  bankrupt,  and  obtained  his  certificate/  or  an 
award  made  on  a  reference  after  issue  joined,  s  So,  in  an  action 
against  an  executor  or  administrator,  a  judgment  recovered  against 
the  defendant,  after  plea  pleaded,  for  a  debt  due  from  the  testator  or 
intestate,  may  be  pleaded  after  the  last  continuance:11  And  it  is  no 
answer  to  such  a  plea,  that  the  judgment  was  obtained  in  an  action 
of  debt  on  simple  contract,  or  by  confession  of  the  defendant.1  So, 
it  may  be  pleaded,  that  a  feme  plaintiff  is  married,  or,  in  debt  by 
an  administrator,  that  the  plaintiff's  letters  of  administration  are 
revoked,  puis  darrein  continuance. *■  But  in  ejectment,  the 
defendant  is  not  allowed  to  plead  a  release  by  the  lessor  of  the 
plaintiff.1  And  where  a  landlord,  with  the  permission  of  his  bailiff, 
who  had  made  a  distress  for  rent,  commenced  an  action  in  the  bailiff's 
name,  against  the  sheriff,  for  taking  insufficient  pledges,  and  the 
bailiff  afterwards,  without  the  landlord's  privity,  released  to  the 
sheriff,  who  pleaded  it  puis  darrein  continuance,  the  court  of 
Common  Pleas,  we  have  seen,  set  aside  the  plea,  and  ordered  the 
release  to  be  delivered  up  to  be  cancelled.111  So,  where  husband 
and  wife  lived  separate  under  a  deed,  by  which  he  stipulated  that 
his  wife  should  enjoy,  as  her  separate  and  distinct  property,  all 
effects,  &c.  which  she  might  acquire,  or  which  by  any  gift,  grant, 
&c.  or  representation,  she,  or  he  in  her  right,  might  be  entitled  to; 
and  that  he  would  not  do  any  act  to  impede  the  operation  of  that 
deed,  but  would  ratify  all  lawful  or  equitable  proceedings  to  be 
brought  in  his  or  their  names,  for  recovering  such  real  and  personal 
estates;  and  the  wife  having,  as  executrix  of  R.  M.  commenced  an 
action  on  a  promissory  note  against  defendants,  in  the  names  of  her 
husband  and  herself,  the  husband  released  the  debt,  which  release 
was  pleaded  puis  darrein  continuance;  the  court,  on  application, 
ordered  the  plea  to  be  taken  off  the  record,  and  the  release  to  be 
given  up  to  be  cancelled.11  So,  a  plea  puis  darrein  continuance, 
of  a  release  by  one  of  several  plaintiffs  in  assumpsit,  was  set  aside 
by  the  court  of  King's  Bench,  without  costs,  on  the  terms  of 
indemnifying  *the  plaintiffs,  who  had  released  the  action,  [*901] 
against  the  costs  of  it,  although  their  consent  had  not  been  obtained 
before  action  brought;  it  appearing  that  no  consideration  had  been 
given  for  the  release,  and  that  the  plaintiffs  sued  as  trustees  for  the 
creditors  of  an  insolvent  person.0  But  unless  a  very  strong  case  of 
fraud  be  made  out,  the  court  of  Common  Pleas  will  not  control  the 
legal  power  of  a  co-plaintiff  to  execute  a  release.? 

If  any  matters  pleadable  after  the  last  continuance  happen  after 
plea,  and  before  the  return  of  the  venire  facias,   they  must  be 

e  Capper  v.  Stewart,  H.  28.  Geo.  III.  K.  i  5  Taunt.  665.  1  Marsh.  280.  S.  C. 

B.  15  East,  622.  k  Bui.  Ni.  PH.  309.  and  see  Com.  Dig-. 

f  But  this  it  seems  must  be  pleaded  tit.  Abatement,  T.  24. 

specially,  and  not  in  the  general  form  pre-  '  4  Maule  &  Sel.  300.  2  Chit.  Rep.  323. 

scribed  by  the  statute  5  Geo.  II.  c.  30.  §  S.  C.  and  see  7  Taunt.  9.  Ante,  732. 

7.  6  East,  413.  2  Smith  It.  659.  S.  P.  but  ">  7  Taunt.  48.  Ante,  731. 

see  2  H.  Blac.  553.  9  East,  82.  Ante,  696.  D  4  Barn.  &  Aid.  419. 

e  2  Esp.  Rep.  504.  °  1  Chit.  Rep.  390.  Ante,  731. 

b  5  Taunt.  333.  1  Marsh.  70.  S.  C.  p  7  Taunt.  421.  Ante,  731. 
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pleaded  in  bank.  But  matters  arising  after  the  return  of  the  venire 
facias,  may  be  pleaded  either  in  bank  or  at  nisi  ]jrius:^  And 
where  the  defendant  had  obtained  his  certificate  under  a  commission 
of  bankrupt,  after  plea  pleaded,  and  then  pleaded  it  in  bank,  as  a 
matter  arising  after  the  last  continuance,  but  in  fact  another  con- 
tinuance had  intervened  between  the  certificate  and  the  plea,  the 
court  of  King's  Bench  permitted  him  to  plead  it  nimc  pro  tunc,* 
on  payment  of  costs/  But  matters  arising  after  the  trial,  and  before 
the  day  in  bank,  cannot  be  pleaded  puis  darrein  continuance} 
And  Where,  in  an  action  against  a  member  of  parliament,  two 
persons  became  sureties  in  a  bond,  conditioned  for  the  payment  of 
such  sum  as  should  be  recovered,  with  costs;  and  the  cause  pro- 
ceeded, and  notice  of  trial  being  given,  the  defendant  filed  a  bill 
in  equity,  and  obtained  an  injunction,  pending  which  he  became 
bankrupt;  but  having  suffered  a  term  to  elapse  after  obtaining  his 
certificate,  without  pleading  it,  the  court  refused  to  let  him  plead  it 
as  of  the  former  term,  puis  darrein  continuance,  except  on  condi- 
tion of  dismissing  his  bill  in  equity,  and  paying  all  costs  at  law  and 
in  equity,  as  between  attorney  and  client."  So,  where  notice  of  trial 
had  been  given  for  the  sittings  after  Trinity  term,  but  which  was 
afterwards  continued  to  the  first  sittings  in  Michaelmas  term,  and 
again  to  the  sittings  after  that  term,  when  the  cause  was  tried,  and 
the  defendant  had  obtained  his  certificate  in  the  preceding  Trinity 
vacation,  the  court  held,  that  it  was  too  late  to  plead  his  certificate 
puis  darrein  continuance;  and  they  refused  to  receive  such  a  plea, 
on  the  terms  of  his  paying  the  costs  of  the  trial. x  And  a  plea  of 
bankruptcy  in  the  defendant,  after  the  last  continuance,  was  set 
aside,  as  having  been  pleaded  after  the  proceedings  had  been  stayed 
in  an  action  on  the  bail  bond.? 

[*902]  These  pleas  are  twofold,  in  abatement,  and  in  bar.z  If 
any  thing  happen  pending  the  writ,  to  abate  it,  this  may  be  pleaded 
puis  darrein  continuance,  though  there  be  a  plea  in  bar;  for  this 
only  waives  all  pleas  in  abatement  that  were  in  being  at  the  time  of 
the  bar  pleaded,  and  not  subsequent  matter;  but  though  it  be  pleaded 
in  abatement,  yet  after  a  former  bar  pleaded,  it  is  peremptory,  as 
well  on  demurrer  as  on  trial,  because  after  pleading  in  bar,  the 
defendant  has  answered  in  chief,  and  therefore  can  never  have 
judgment  to  answer  over.a  After  a  plea  in  bar,  if  the  defendant 
plead  a  plea  puis  darrein  continuance,  this  is  a  waiver  of  his  bar, 
and  no  advantage  shall  afterwards  be  taken  of  it:b  Nor  can  the 
plaintiff  afterwards  proceed  on  the  former  plea.d 

The  great  requisite  of  these  pleas  is  certainty  :e  and  it  is  not 
good  pleading  to  say  generally,  that  after  the  last  continuance 
such  a  thing  happened,  but  the  time  and  place  must  be  precisely 


q  5  Taunt.  333.  1  Marsh.  70.  S.  C.  >  4  Barn.  &:  Aid.  249. 

'  Capper  v.  Stewart,  II.  28  Geo. III.  K.  B.        «  Gilb .  C.  P.  105.  Aleyn,  66. 

»  2  Smith  It.  396.  » Id.  ibid.  Freem.  252. 

<  Richards  v.  Hinton,  E.  22  Geo.  III.         b  1  Salk.  178. 
K.  B.  =  Capper  v.  Stewart,  H.  28  Geo.  III.  K. 

«  3  Barn.  &  Aid.  577.  B. 

*  1  Dowl.  &  Ryl.  521.  5  Barn.  &  Aid.        d  Yelv.  141.  Cro.  Jac.  261.  Freem.  112. 

852.  S.  C.  2  Lutw.  1143.  2  Salk.  519.  2  Wils.  139. 
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alleged. e  The  form  of  the  plea,  if  at  the  assizes,  is  as  follows: 
Jind  now  at  this  day,  that  is  to  say,  on,  fyc.  comes  the  said  C. 
D.  by  E.  F.  his  counsel,  and  says  (if  in  bar),  that  the  said  A.  B. 
ought  not  further  to  maintain  this  action  against  him  the  said 

C.  D.:  because  he  says,  that  after  the day  of last  past, 

from  lohich  day  until  the day  of in  term  next, 

(unless  the  justices  of  our  lord  the  king,  assig?ied  to  hold  the 

assizes  of  our  said  lord  the  king,  in  and  for  the  county  of 

should  first  come  on  the day  of at in  the  said 

county  of ),  the  action  aforesaid  is  continued,  to  ivit,  on 

fyc.  at  SfC.  the  said  A.  B.  by  his  deed,  dated  §c.  did  release  fyc; 
and  so  shew  the  particular  matter. f  In  abatement,  the  plea  con- 
cludes, by  praying  judgment  of  the  writ,  and  that  the  same  may 
be  quashed;^  or,  if  the  writ  is  abated  de  facto,  by  praying  judg- 
ment if  the  court  will  further  proceed:^  In  bar,  the  conclusion 
of  the  plea  is,  that  the  plaintiff  ought  not  further  to  maintain 
his  action,  and  not  that  the  former  inquest  should  not  be  taken: 
because  it  is  a  substantive  bar  of  itself,  and  comes  in  place  of  the 
former,  and  therefore  must  be  pleaded  to  the  action.1 

There  are  likewise  some  pleas  which  may  be  pleaded  at  nisi 
prius,  that  cannot  properly  be  termed  pleas  puis  darrein  continu- 
ance, because  the  matter  pleaded  need  not  be  expressly  mentioned 
to  have  happened  after  the  last  continuance;  as  in  trespass,  that  the 
plaintiff  *was  outlawed  for  felony  :k  So  the  defendant  may  [*903] 
plead,  that  a  feme  plaintiff  was  covert  on  the  day  of  the  writ  pur- 
chased; but  he  cannot  plead  that  she  took  baron  pending  the  writ, 
without  pleading  it  after  the  last  continuance:  The  diversity  seems 
to  be,  between  such  things  as  disprove  the  writ  in  fact,  and  such  as 
disprove  it  in  law.1 

Pleas  after  the  last  continuance  being  productive  of  delay,  are 
subject  to  the  same  sort  of  restraints  as  pleas  in  abatement:  they 
must  be  verified  on  oath,  before  they  are  allowed;"1  and  they  cannot 
be  amended  after  the  assizes  are  over:11  There  can  be  but  one  plea 
puis  darrein  continuance;0  and  such  a  plea  cannot  it  is  said  be 
pleaded  after  a  demurrer. p  But  if  a  plea^w  darrein  continuance 
be  filed,  and  verified  on  oath,  the  courts  cannot  set  it  aside  on  motion, 
but  are  bound  to  receive  it:i  And  an  affidavit  referring  to  the  plea, 
need  not  be  entitled  in  the  cause.r 


« Bui.  Ni:  Pri.  309.          f  Id.  310.  p  1  Str.  493.  cites  Moor,  871.  and  see  1 

g  Gilb.  C.  P.  105.  2  Lutvv.  1143.  Ld.  Raym.  266.   6  Mod.  9.  but  see  Hob. 

h  3  Lev.  120.  Bui.  Ni.  Pri.  311.  81.  contra.  Com. Dig.  tit.  Abatement,  I.  24. 

1  Cro.  Eliz.49.  2  Lutw.  1143.  Bui.  Ni.  Chitty  on  Pleading-,  1  V.  635. 

Pri.  310\  but  see  Dyer,  361.  in  marg.  i  2  Wils.  137.  3  Durnf.  &  East,  554.  5 

t  Theol.  Dig-.  204.  Taunt.  333.     1  Marsb.  70.  S.  C.  1  Stark. 

1  Bro.  Abr.  tit.  Continuance,  pi.  57.  Bui.  Ni:  Pri.  62.  but  see  Jenk.  159.  Yelv.  180. 

Ni.  Pri.  310.  and  Bui.  Ni.  Pri.  309.  where  it  is  said  to 

»'  Freem.  252. 1  Str.  493. 2  Smith  R.396.  be  in  the  breast  of  the  judge,  whether  he 

n  Yelv.  181.  Freem.  253.  Bui.  Ni.  Pri.  will  accept  such  plea   or  not,   that  is, 

309.  but  see  the  case  of  Hartley  v.  Dixon,  whether  he  will  or  will  not  proceed  in 

M.  29  Geo.  III.  K.  B.  2  Smith  R.  659.  S.  the  trial:    And  in  Say.  Rep.  268.  a  plea 

C.  where  a  plea  puis  darrein  continuance  puis  darrein  continuance  was  set  aside, 

was  amended  upon  terms.  because  the  matter  of  it  arose  before  the 

0  Bro.  Abr.  tit.  Continuance,  pi.  5.  41.  last  continuance. 

Jenk.  160.  Gilb.  C.  P.  105.  r  5  Taunt.  333.  1  Marsh.  70.  S.  C.  Sed 


903  OF  WITHDRAWING  THE  RECORD,  &c. 

When  a  plea  puis  darrein  continuance  is  put  in  at  the  assizes, 
the  plaintiff  is  not  to  reply  to  it  there;  for  the  judge  has  no  power  to 
accept  of  a  replication,  nor  to  try  it,s  but  ought  to  return  the  plea  as 
parcel  of  the  record  of  nisi priusf  and  if  the  plaintiff  demur,  it  can- 
not be  argued  there.11  When  a  plea  is  certified  on  the  back  of  the 
posted,  and  the  plaintiff  demurs,  if  the  defendant,  on  the  expiration 
of  a  rule  given  for  him  to  join  in  demurrer,  refuse  to  do  so,  the 
plaintiff  may  sign  judgment:"  And,  in  order  to  prevent  vexatious 
delay,  the  court  of  King's  Bench  will  order  a  demurrer  to  such  a 
plea,  to  stand  for  the  first  paper  day  in  term.yt 

[*904]  Previously  to  swearing  the  jury,  or  afterwards  by  consent 
of  the  defendant's  counsel,  the  plaintiff  may  withdraw  the  record, 
and  by  that  means  prevent  the  cause  from  being  tried:  But  this 
cannot  be  done  by  the  plaintiffs  counsel,  until  a  brief  has  been  deli- 
vered to  him;7-  a  retainer  in  a  cause,  without  a  brief,  not  being  suffi- 
cient.11 If  the  record  be  not  withdrawn,  the  trial  proceeds;  and  as 
the  jury  are  called,  they  n-ury  be  challenged. 

Challenges  are  of  two  kinds;  first,  to  the  array;  and  secondly,  to 
the  polls.  Challenges  to  the  array  are  at  once  an  exception  to  the 
whole  panel,  in  which  the  jury  are  arrayed,  or  set  in  order  by  the 
sheriff  in  his  return;  and  they  may  be  made  on  account  of  partiality, 
or  some  default  in  the  sheriff,  or  his  under-officer  who  arrayed  the 
panel.b  And  generally  speaking,  the  same  reasons  that  before  award- 
ing the  venire,  were  sufficient  to  have  directed  it  to  the  coroner  or 
elisors,  will  be  also  sufficient  to  quash  the  array,  when  made  by  an 
officer  of  whose  partiality  there  is  any  good  ground  of  suspicion. 
Also,  though  there  be  no  personal  objection  against  the  sheriff,  yet 
if  he  array  the  panel  at  the  nomination  or  under  the  direction  of 
either  party,  this  is  good  cause  of  challenge  to  the  array.  Where, 
upon  a  challenge  to  the  array  for  unindifferency  in  the  sheriff,  on  the 
trial  of  an  indictment  for  a  misdemeanor,  the  jury  panel  was  quashed; 
the  court  held,  that  the  proper  course  for  obtaining  a  trial  of  the 
cause,  was  to  direct  new  jury  process  to  the  coroners  of  the  county, 
at  the  instance  of  the  prosecutor,  but  not  without  applying  to  the 
court  specially  for  that  purpose.0  And  the  venire  facias  in  such 
case  was  held  to  be  properly  awarded  to  the  coroner,  although  two 
of  the  special  jurymen  appeared,  and  were  sworn  on  the  former 
occasion/1 

Challenges  to  the  polls,  in  capita,  are  exceptions  to  particular 
jurors;  and,  according  to  Sir  Edward  Coke,e  they  are  of  four  kinds; 


quscre;  and  sec  3  Price,  200,  201.  scmb.  and  mode  of  pleading1  them,  Chitty  on 

contra.  Pleading-,  1  V.  p.  634,  &c. 

*  Capper  v.  Stewart,  H.   28  Geo.  in.        y  1  Stark.  Ni.  Pri.  62. 
K.  B.  *  2  Campb.  487. 

'  Yelv.  180.  Cro.  Jac.  261.  S.  C.  Freem.         »  3  Taunt.  225. 
252.  2  Mod.  307.  S.  C.  >>Cowp.ll2. 

«  2  Mod.  307.  1  Stark.  Ni.  Pri.  62.  <=  1  Dowl.  &  Ryl.  145. 

*  Freem.  252.  Bui.  Ni.  Pri.  311.    And         d  2  Barn.  &  Cres.  104.     3  Dowl.  k.  Ryl. 
see  further,  as  to  pleas  puis  darrein  co?i-  311.  S.  C. 

tinuance,  when  necessary,  and  the  time         c  Co.  Lit.  156. 

t  As  to  costs  on  pleas  jniis  darrein  continuance,  vide  post,  p.  1019.  (note.) 
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first,  propter  honoris  respectum,  as  if  a  lord  of  parliament  be  im- 
panelled on  a  jury,  in  which  case  he  may  challenge  himself,  or  be 
challenged  by  either  party.  Secondly,  propter  defectum,  as  if  a 
juror  be  an  alien  born,  or  a  slave  or  bondman;  or  have  not  the  neces- 
sary qualification  of  estate.  All  incapable  persons,  as  infants,  ideots, 
and  persons  of  non-sane  memory,  are  likewise  excluded  upon  this 
ground. f  Thirdly,  propter  affectum,  as  that  a  juror  is  of  kin  to 
either  party,  within  the  ninth  degree, 6  that  he  has  been  arbitrator, 
or  declared  his  opinion  on  either  side;  that  he  has  an  interest  in  the 
cause;11  that  there  is  an  action  depending  between  him  and  the  party; 
that  he  has  taken  money  for  his  verdict,"  or  even  eat  and  drank  at 
*either  party's  expense;  that  he  has  formerly  been  a  juror  in  [*905] 
the  same  cause;  that  he  is  the  party's  master,  servant,  tenant,'  coun- 
sellor, steward,  or  attorney,  or  of  the  same  society  or  corporation 
with  him.  All  these  are  principal  causes  of  challenge:  Besides  which 
there  are  challenges  to  the  favour,  where  the  party  objects  only  on 
account  of  some  probable  grounds  of  suspicion,  as  acquaintance,  and 
the  like;  the  validity  of  which  must  be  left  to  the  determination  of 
triers,  who,  in  case  the  first  man  called  be  challenged,  are  two 
indifferent  persons  named  by  the  court;  and  if  they  try  one  man  and 
find  him  indifferent,  he  shall  be  sworn;  and  then  he  and  the  two 
triers  shall  try  the  next;  and  when  another  is  found  indifferent  and 
sworn,  the  two  triers  shall  be  superseded,  and  the  two  first  sworn 
on  the  jury  shall  try  the  rest.k  Fourthly,  a  juror  may  be  challenged 
propter  delictum,  as  for  a  conviction  of  treason,  felony,  perjury,  or 
conspiracy;  or  if,  for  some  infamous  offence,  he  has  received  judg- 
ment of  the  pillory,  tumbrel,  or  the  like,  or  to  be  branded,  whipped, 
or  stigmatized;  or  if  he  be  outlawed  or  excommunicated,  or  hath 
been  attainted  of  false  verdict,  praemunire,  or  forgery.  A  juror 
may  himself  be  examined  on  his  voire  dire,  with  regard  to  such 
causes  of  challenge  as  are  not  to  his  dishonour  or  discredit;  but  not 
with  regard  to  any  crime,  or  any  thing  which  tends  to  his  disgrace 
or  disadvantage.1 

In  a  late  case,m  the  following  points,  respecting  challenges  of 
jurors,  were  determined,  after  special  argument,  by  the  court  of 
King's  Bench:  first,  that  no  challenge  Can  be  taken,  either  to  the 
array  or  to  the  polls,  until  a  full  jury  have  appeared;  and  therefore, 
where  the  challenges  are  previously  taken,  they  are  irregular: 
secondly,  that  when  a  challenge  is  made,  the  adverse  party  may 
either  demur,  which  brings  into  consideration  the  legal,  validity  of 
the  matter  of  challenge;  or  counterplead,  by  setting  up  some  new 
matter  consistent  with  the  matter  of  challenge,  to  vacate  and  annul 
it  as  a  ground  of  challenge;  or  he  may  deny  what  is  alleged  for 
matter  of  challenge,  and  it  is  then,  and  then  only,  that  triers  are  to 
be  appointed:  and  therefore,  where  the  grounds  of  challenge  were  not 
put  on  the  record,  the  defendants  were  holden  not  to  be  in  a  condi- 

fGilb.  C.  P.  95.  -                                   '  For  more  of  Challenges,  see  Co.  Lit. 

e  Finch  L.  401.  156,  &c.  Gilb.  C.  P.  Chap.  VIII.  Bac.  Abr. 

»>  3  Bur.  1856.  tit.  Juries,  (E).  3  Blac.  Com.  358,  &c. 

>  Gilb.  C.  P.  95.  m  Bex  v.  Edmonds and  others,  4  Barn. 

*  Co.  Lit.  158.  &  Aid.  471. 
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tion  to  ask  the  opinion  of  the  court,  as  a  matter  of  right,  upon  their 
sufficiency:  thirdly,  that  there  can  be  no  challenge  to  the  array,  on 
the  ground  of  unindifferency  in  the  master  of  the  Crown  office,  he 
being  the  officerof  the  court  expressly  appointed  to  nominate  the  jury: 
[*906]  The  only  remedy  in  such  a  case,  is  *to  apply  to  the  court  by 
motion,  to  appoint  some  other  officer  to  nominate  the  jury:  fourthly, 
that  it  is  no  objection  to  the  conduct  of  the  master  of  the  Crown 
office,  that,  in  striking  the  jury,  he  selected  the  names  of  the  jurors, 
and  did  not  take  them  by  chance  from  the  freeholder's  book;  or 
that  he  took  those  only,  whose  names  had  the  addition  of  Esquire, 
or  of  some  higher  degree;  or  included  some  persons  who  were  in 
the  commission  of  the  peace:  fifthly,  that  it  is  no  ground  of  chal- 
lenge to  the  array,  for  unindifferency  on  the  part  of  the  sheriff,  that 
his  officer  had  neglected  to  summon  one  of  the  twenty-four  special 
jurymen,  returned  on  the  panel :  sixthly,  that  it  is  not  competent  to 
ask  jurymen,  whether  special  jurymen  or  tales-men,  if  they  have 
not,  previously  to  the  trial,  expressed  opinions  hostile  to  the 
defendants  and  their  cause,  in  order  to  found  a  challenge  to  the  polls 
on  that  ground;  but  that  such  expressions  must  be  proved  by  extrin- 
sic evidence:  and  lastly,  that  the  disallowing  of  a  challenge  is  not 
a  ground  for  a  new  trial,  but  for  what  is  strictly  and  technically 
called  a  venire  de  novo. 

By  the  balloting  act,  we  may  remember,  the  names  and  addi- 
tions of  the  jurors  are  to  be  written  on  pieces  of  parchment  or  paper, 
of  .equal  size,  and  delivered  to  the  marshal,  by  the  under-sheriff  or 
his  agent;  and  are  to  be  rolled  up,  by  the  direction  and  care  of  the 
marshal,  all  as  near  as  may  be  in  the  same  manner,  and  put  together 
in  a  box  or  glass  to  be  provided  for  the  purpose."  And,  by  the 
same  act,°  "  when  any  cause  shall  be  brought  on  to  be  tried,  some 
indifferent  person,  by  direction  of  the  court,  may  and  shall,  in  open 
court,  draw  out  tivelve  of  the  said  parchments  or  papers,  one  after 
another;  and  if  any  of  the  persons  whose  names  shall  be  so  drawn, 
shall  not  appear,  or  be  challenged  and  set  aside,  then  such  further 
number,  until  twelve  persons  be  drawn  who  shall  appear,  and  after 
all  causes  of  challenge,  shall  be  allowed  as  fair  and  indifferent;  and 
the  said  twelve  persons  so  first  drawn  and  appearing,  and  approved 
as  indifferent,  their  names  being  marked  in  the  panel,  and  they 
being  sworn,  shall  be  the  jury  to  try  the  said  cause;  and  the  names 
of  the  persons  so  drawn  and  sworn,  shall  be  kept  apart  by  them- 
selves, in  same  other  box  or  glass  to  be  kept  for  that  purpose,  till 
such  jury  shall  have  given  in  their  verdict,  and  the  same  is  recorded, 
or  until  such  jury  shall,  by  consent  of  the  parties,  or  leave  of  the 
court,  be  discharged;  and  then  the  same  names  shall  be  rolled  up 
again,  and  returned  to  the  former  box  or  glass,  there  to  be  kept, 
[*907]  with  the  other  names  remaining  at  that  time  *undrawn;  and 
so  toties  quoties,  as  long  as  any  cause  remains  then  to  be  tried." 

When  a  view  is  allowed  in  any  cause,  it  is  provided  by  the  same 
statute,p  that  the  jurors  who  took  the  view,  or  such  of  them  as  shall 
appear,  shall  be  first  sworn  upon  the  jury  to  try  the  cause,  before 

»  Ante,  842.  o  3  Geo.  II.  c.  25.  §  11.  t%  14. 
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any  drawing  as  aforesaid;  and  so  many  only  shall  be  drawn,  to  be 
added  to  the  viewers  who  appear,  as  shall,  after  all  defaulters  and 
challenges  allowed,  make  up  the  number  of  twelve,  to  be  sworn  for 
the  trial  of  the  cause. 

At  common  law,  if  a  sufficient  number  of  jurymen  did  not  appear 
at  the  trial,  or  so  many  of  them  were  challenged  and  set  aside,  as 
that  the  remainder  would  not  make  up  a  full  jury,  there  issued  a 
writ  to  the  sheriff,  oiundeeim,  decern,  or  octo  tales,  according  to  the 
number  that  was  deficient,  in  order  to  complete  the  jury  :i  And  this 
is  still  necessary,  on  trials  at  bar.1-  But  now,  by  the  statute  35  Hen. 
VIII.  c.  G.  §  6,  7,  8.  (extended  to  qui  tarn  actions,  by  the  4  &  5 
Ph.  &  M.  c.  7.)  "  the  justices  of  assize  or  nisi prius,  upon  request 
made  by  the  plaintiff  or  defendant,  are  authorized  to  command  the 
sheriff,  or  other  minister  to  whom  the  making  of  the  return  shall 
appertain,  to  name  and  appoint,  as  often  as  need  shall  require,  so 
many  of  such  other  able  persons  of  the  said  county,  then  present  at 
the  said  assizes  or  nisi  prius,  as  shall  make  up  a  full  jury;  which 
persons  shall  be  added  to  the  former  panel,  and  their  names  annexed 
to  the  same;  and  that  the  parties  shall  have  their  challenges  to  the 
jurors  so  named,  added  and  annexed  to  the  said  former  panel,  as  if 
they  had  been  impanelled  upon  the  venire  facias;  and  that  the  said 
justices  shall  and  may  proceed  to  the. trial  of  every  such  issue,  with 
those  persons  that  were  before  impanelled  and  returned,  and  with 
those  newly  added  and  annexed  to  the  said  former  panel,  in  such 
wise  as  they  might  or  ought  to  have  done,  if  all  the  said  jurors  had 
been  returned  upon  the  writ  of  venire  facias;  and  that  every  such 
trial'  shall  be  as  good  and  effectual  in  the  law,  to  all  intents  and  pur- 
poses, as  if  such  trial  had  been  had  by  twelve  of  the  jurors  impa- 
nelled and  returned  upon  the  writ  of  v&nire  facias."  The  quali- 
fication of  a  tales-man,  in  point  of  estate,  is  only  five  pounds  per 
annum.5  And,  by. the'  7  &  8  W.  III.  c.  32.  §  3.  the  sheriff  is 
directed  to  return  such  persons  to  serve  upon  the.  tales,  as  shall  be 
returned  upon  some  other  panel,  and  then  attending  the  court. 
Hence  it  is  usual  to  draw  their  names  out  of  the  box;  though  where 
it  is  desired  by  the  gentlemen  of  the  panel  who  appear,  and  con- 
*sented  to  by  the  parties,  the  sheriff  may  return  such  other  [*908] 
gentlemen  as  can  be  procured  to  attend.1  And,  it  is  not  necessary, 
upon  awarding  a  tales,  that  the  talesmen  should  be  selected  out  of 
persons  accidentally  present;  but  they  may  be  selected  out  of  persons, 
whose  presence  the  sheriff  or  coroner  has  taken  previous  means  to 
obtain."  In  the  King's  Bench,  the  master  may  allow  the  sum  of  one 
guinea  each  to  tales-men,  on  the  trial  of  a  cause  by  a  special  jury  in 
London  or  Middlesex.*  The  plaintiff  may 'avoid  a  nonsuit,  by 
refusing  to  pray  a  tales:y  And,  after  a  juror  has  been  challenged  on 
the  principal  panel,  he  ought  not  to  be  sworn  as  a  tales-man.7- 

q  Gilb.  C.  P.  73.                                       .  *  1  Chit.  Rep.  544. 

r  5  Durnf.  &  East,  457,  8.  462.  y  1  Str.  707. 

«  Stat.  4  &  5  W.  &  M.  c.  24.  §  18.  *  Id.  640.  2  Ld.  Raym.  1410.  S.  C.  And 

1  Bui.  Ni.  Pri.  305.  see  further,  as  to  taks-men,  2  Saund.  349. 

"  2  Barn.  &  Cres.  104.  3  Dowl.   &  Ryl.  (1). 
311.  S.  C. 
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When  the  jury  arc  -sworn,  the  junior  counsel  for  the  plaintiff  opens 
the  pleadings;  after  which,  if  the  proof  of  the  issue  rest  on  the  plain- 
tiff, as  where  the  general  issue  is  pleaded,  the  senior  er  leading 
counsel  statos  his  case  to  the  jury;  and  after  calling  and  examining 
witnesses  in  support  of  it,  the  counsel  for  the  defendant  are  heard; 
and  if  they  call  any  witnesses,  the  plaintiff's  counsel  have  the  gene- 
ral reply.T  But  when  there  is  a  rule  to  pay  money  into  court,  the 
mere  production  of  the  rule  by  the  defendant  is  not,'  we  have  secn,a 
considered  as  evidence  on  his  part,  so  as  to  give  the  right  of  reply 
to  the  plaintiff.  And  where  the  general  issue  is  not  pleaded,  but 
issue  is  joined  on  a  collateral  fact,  as  the  execution  of  a  release  in 
assumpsit  or  debt,  or  a  right  of  way  in  trespass,  the  proof  of  which 
rests  on  the  defendant,  his  counsel  begin,  after  the  pleadings  are 
opened,  and  have  the  general  reply.  The  same  order  is  observed  in 
trespass  quare  clausum  /regit,  if  the  defendant  plead,  as  to  the 
coming  with  force  and  arms,  and  whatever  else  is  against  the  peace, 
not  guilty,  and  as  to  the  residue  of  the  trespasses  a  justification,  which 
is  denied  by  the  replication  ;b  and  in  ejectment,  by  the  heir  at  law 
against  a  devisee,  if  the  defendant  will  admit  the  lessor  of  the  plain- 
tiff to  be  heir.c  So,  if  the  lessor  of  the  plaintiff  prove  his  pedigree, 
and  there  stop,  and  the  defendant  set  up  a  new  case  in  his  defence, 
which  is  answered  by  evidence  on  the  part  of  the  lessor  of  the  plain- 
tiff, the  defendant  is  entitled  to  the  general  reply:*1  which  is  also  the 
case,  where  the  lessor  of  the  plaintiff  claims  under  a  will,  and  the 
defendant  under  a  codicil  thereto,  the  validity  of  which  is  the  ques- 
tion between  them,  and  the  defendant  admits  the  title  of  the  lessor 
of  the  plaintiff  under  the  will.43  In  assumpsit  for  goods  sold  and 
delivered,  on  a  plea  of  coverture,  if  the  plaintiff  elect  to  begin,  he 
must  go  into  his  whole  case;  but  if  the  defendant  admit  the  debt,  he 
is  entitled  to  begin.f  And  in  an  action  of  trespass,  where  the  general 
issue  is  pleaded,  and  also  special  pleas,  alleging  a  clandestine  removal 
of  goods  to  avoid  a  distress,  the  plaintiff  ought  to  go  into  the  whole 
of  his  case  in  the  first  instance.^ 


»  Jlnie,  679.  e  3  Campb.  368.  2  Stark.  Ni.  Pri.  520. 

»>  3  Campb.  366.  2  Stark.  Ni.  Pri.  518.  '  3  Stark.  Ni.  Pri.  178. 

c  2  Stark.  Ni.  Pri.  519.  «  2  Stark.  Ni.  Pri.  31.  and  see  3  Esp. 

MDurnf.   &  East,  497.  3  Stark.  Ni.  Ni.  Pri.  105.  1  Stark.  Ni.  Pri.  72.  2  Stark. 

Pri.  8.  Ni.  Pri.  519,  20.  555. 

■j-  If  tbe  first  witness  called  unexpectedly  gives  evidence  against  the  party  calling 
him,  the  former  is  not  thereby  concluded,  but  is  at  liberty  to  proceed  and  call  other 
witnesses,  to  shew  the  truth  and  to  have  the  whole  of  the  testimony  in  the  cause 
fully  presented  to  the  jury.  But  it  is  equally  a  rule  of  law,  that  if  a  party  call  a  wit- 
ness to  prove  a  fact  which  he  supposes  him  capable  of  proving,  he  cannot,  when 
he  finds  himself  deceived,  and  that  the  witness  disproves  the  fact,  give  general 
evidence  to  shew  that  he  is  unworthy  of  credit  on  his  oath;  he  can  only  prove,  by 
other  evidence,  that  the  witness  was  mistaken  respecting  the  fact  which  he  was 
called  to  prove.     5  bowl.  &  By  I.  634,  633. 

*  And  in  general,  after  the  plaintiff's  case  has  been  closed,  the  court  will  not  allow 
him  to  remedy  a  defect  in  his  evidence,  unless  it  has  occurred  from  inadvertency 
on  the  part  of  his  counsel.  1  Stark.  N.  P.  R.  117.  He  will  be  allowed,  likewise, 
to  adduce  fresh  evidence  in  order  to  obviate  objections  which  are  beside  the  justice 
of  the  case,  but  not  to  get  rid  of  any  difficulties  on  the  merits.  2  Carring.  &.  Payne, 
N  P.  P.  259.  If  he  fails  in  proving-  the  case  stated  to  the  jury,  he  cannot  after- 
wards go  into  a  new  case  which  has  not  been  stated.     1  Stark.  N.  P.  R.  72. 
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*When  several  defendants  appear  by  separate  attornies,  [*909] 
and  have  separate  counsel,  if  they  are  in  the  same  interest,  only 
one  counsel  can  be  heard  to  address  the  jury,  and  the  witnesses  are 
to  be  examined  by  one  counsel  on  the  part  of  all  the  defendants,  in 
the  same  manner  as  if  the  defence  were  joint.11  And  when  there 
are  several  .counsel  on  the  same  side,  and  a  junior  has  begun  to 
examine  a  witness,  the  leader  may  interpose,  take  the  witness  into 
his  own  hands,  and  finish  the  examination. f  But  after  one  counsel 
has  brought  his  examination  to  a  close,  a  question  cannot  regularly 
be  put  to  the  witness,  by  another  counsel  on  the  same  side.1  And, 
if  a  junior  counsel  at  nisi  prius  take  a  well  founded  objection, 
which  his  leader  gives  up,  the  court  of  Common  Pleas  will  not 
entertain  it,  in  discussing  a  rule  for  a  new  trial  or  nonsuit  on  another 
ground. k  So,  if  the  leading  counsel  at  nisi  prius  take  one  line  of 
case,  contrary  to  the  opinion  of  the  junior  counsel,  that  court  will 
not  permit  the  latter  to  obtain  a  new  trial,  upon  the  ground  that  he 
was  prepared  with  evidence  to  support  another  line  of  case,  which 
his  leader  repudiated.1  And  if  the  plaintiff's  counsel  acquiesce  in 
the  judge's  ruling  at  the  trial,  whereby  the  defendant  takes  a  verdict, 
without  going  into  his  case,  the  plaintiff  will  not  afterwards  be 
permitted  to  move  for  a  new  trial,  on  the  ground  of  a  misdirection.111 

In  a  criminal  case,  a  prosecutor  conducting  his  cause  in  person, 
and  who  is  to  be  examined  as  a  witness  in  support  of  the  indictment, 
has  no  right  to  address  the  jury,  in  the  same  manner  as  counsel:" 
And  where  a  defendant,  in  addressing  the  jury,  is  guilty  of  a  con- 
tempt, a  judge  at  nisi  prius  has  the  power  of  fining  him.0  The 
defendant,  on  the  trial  of  a  misdemeanour,  cannot  have  the  assist- 
ance of  counsel  to  examine  the  witnesses,  and  reserve  to  himself 
the  right  of  addressing  the  jury:?  But  if  he  conduct  his  defence 
himself,  and  any  point  of  law  arises,  which  he  professes  himself 
unable  to  argue,  the  court  will  hear  it  argued  by  his  counsel.**  And 
where,  upon  an  information  for  a  misdemeanour,  the  defendant  calls 
no  witnesses,  the  counsel  for  the  prosecution,  except  in  the  case  of 
the  Attorney  general,  is  not  entitled  to  a  reply.'  If  the  counsel 
however  for  the  defendant,  on  an  indictment  for  a  misdemeanour, 
open  new  facts  in  his  address  to  the  jury,  and  afterwards  decline 
calling  witnesses  to  prove  the  facts  *so  opened,  the  counsel  [*910] 
for  the  prosecution  is  notwithstanding  entitled  to  a  general  reply.8 

It  frequently  happens,  that  persons  are  made  defendants  with 
others,  for  the  mere  purpose  of  excluding  their  testimony:  In  this 
case,  if  no  evidence  whatever  be  given  against  the  person  so 
improperly  made  defendant,  he  may  be  acquitted  immediately  after 
the  plaintiff  has  closed  his  case,  and  may  then  be  examined  as  a  wit- 
ness on  behalf  of  the  other  defendants;  but  if  there  be  any,  even  the 
slightest,  evidence  to  charge  one  defendant,  he  cannot  be  acquitted 

t>  4  Campb.  174.  but  see  3  Stark.  Ni.     S.  C.  and  see  id.- 662. 
Pri.  162.  o  2  Barn  &  Aid.  329. 

'  2  Campb.  280.  p  3  Campb.  98. 

*  3  Taunt.  531.  q  Id.  ibid. 

>  4  Taunt.  779.  r-peake's  Cas.  Ni.  Pri.  236. 

">  6  Taunt.  336.  •  bowl.  &  Ryl.  Ni.  Pri.  59. 

n  2  Barn.  &  Aid.  606.  1  Chit.  Rep.  352. 
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immediately,  so  as  to  enable  him  to  give  evidence  for  the  others, 
but  the  case  must  go  altogether  to  the  jury:1  And  the  acquittal  of 
one  of  several  defendants  is  not  a  matter  of  right,  which  the 
defendants  counsel  can  claim;  it  being  discretionary  with  the  judge 
at  nisi  prius,  whether  he  will  direct  the  acquittal  of  the  defendants 
against  whom  there  is  no  evidence,  at  the  close  of  the  plaintiff's 
case,  for  the  purpose  of  making  them  witnesses  for  the  co-defend- 
ants." So,  in  an  action  against  several  defendants  for  goods  sold, 
some  of  whom  pleaded  bankruptcy,  and  others  the  general  issue, 
the  court  of  Common  Pleas  held,  that  after  the  plaintiff  had  closed 
his  case,  and  the  bankrupt  defendants  had  proved  their  bankruptcy, 
one  of  them  could  not  be  admitted  as  a  witness,  to  shew  a  dissolu- 
tion of  the  partnership  prior  to  the  delivery  of  the  goods. x 

In  this  manner  the  trial  proceeds,  unless  the  parties  agree  to 
withdraw  a  juror  ;y  which  is  frequently  done,  at  the  recommenda- 
tion of  the  judge,  where  it  is  doubtful  whether  the  action  will  lie; 
and  in  such  case  the  consequence  is,  that  each  party  pays  his  own 
costs. 


In  the  progress  of  the  trial,  either  party,  if  there  be  occasion, 
may  tender  a  bill  of  exceptions,  or  demur  to  the  evidence.  To 
understand  the  nature  of  these  proceedings,  it  should  be  observed, 
that  in  the  first  stage  of  that  process  under  which  facts  are  ascer- 
tained, the  judge  decides  whether  the  evidence  offered  conduces  to 
the  proof  of  the  fact  which  is  to  be  ascertained;  and  there  is  an' 
appeal  from  his  judgment,  by  a  bill  of  exceptions.  The  admissibility 
[*911]  of  the  evidence  *being  established,  the  question  how  far  it 
conduces  to  the  proof  of  the  fact  which  is  to  be  ascertained,  is  not 
for  the  judge  to  decide,  but  for  the  jury  exclusively;  with  which 
the  judges  interfere  in  no  case,  but  where  they  have  in  some  sort 
substituted  themselves  in  the  place  of  the  jury  in  attaint,  upon 
motions  for  new  trials.  When  the  jury  have  ascertained  the  fact, 
if  a  question  arise,  whether  the  fact  thus  ascertained  maintains  the 
issue  joined  between  the  parties,  or  in  other  words,  whether  the 
law  arising  upon  the  fact  (the  question  of  law  involved  in  the  issue 
depending  upon  the  true  state  of  the  fact,)  is  in  favour  of  one  or 
other  of  the  parties,  that  question  is  for  the  judge  to  decide.  Ordi- 
narily, he  declares  to  the  jury,  what  the  law  is  upon  the  fact  which 
they  find,  and  then  they  compound  their  verdict  of  the  law  and 
fact  thus  ascertained.  But  if  the  party  wish  to  withdraw  from  the 
jury  the  application  of  the  law  to  the  fact,  and  all  consideration  of 
what  the  law  is  upon  the  fact,  he  then  demurs  in  law  upon  the 
evidence;  and  the  precise  operation  of  that  demurrer  is,   to  take 

'  Peakc's  Evid.  2  Ed.  152,3.  Phil.Evid.  not  to  be  acquitted  before  the  whole  case 

4  Ed  75,  6.            .  was  ready  for  the  jury. 

«  Holt  Ni.  Pri.  275.  per  Gibbs,  Ch.  J.  '7  Taunt.  599.   1  Moore, 332.  S.  C 

and  see  1   Stark.  Ni.  Pri.  98,  9.  where  y  1  Campb.  268.2Campb.  442.1  Stark. 

Lord  Ellenborough  held,  that  a  defendant,  Ni.  Pri.  63.  98.     For  the  form  of  the 

against  whom  no  evidence  had  been  given  postea,  where  a  juror  is  withdrawn,  see 

before  the  plaintiff'  closed  his  case,  ought  Append.  Chap.  XXXVII.  §  28. 
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from  the  jury,  and  refer  to  the  court,  the  application  of  the  law  to 
the  fact.1 

A  bill  of  exceptions  then  is  founded  upon  some  objection  in  point 
of  law,  to  the  opinion  and  direction  of  the  court,  upon  a  trial  at  bar, 
or  of  the  judge  at  nisi  prius,  either  as  to  the  competency  of  wit- 
nesses,4 the  admissibility  of  evidence,b  or  the  legal  effect  of  it;c  or 
for  over-ruling  a  challenge,  or  refusing  a  demurrer  to  evidence,*1  &c. 
In  these  cases  it  is  enacted,  by  the  statute  Westm.  2.  (13  Edw.  I.) 
c.  31.  that  "if  the  party  write  the  exception,  and  pray  that  the 
justices  may  put  their  seals  to  it  for  a  testimony,  the  justices  shall 
put  their  seal's;  and  if  one  will  not,  another  shall:  And  if  the  king, 
on  complaint  made  of  the  justices,  cause  the  record  to  come  before 
him,  and  the  exception  be  not  found  in  the  roll,  and  the  party  shew 
the  exception  written,  with  the  seal  of  the  justice  affixed,  the  justice 
shall  be  commanded  that  he  appear  at  a  certain  day,  to  confess  or 
deny  his  seal:  and  if  the  justice  cannot  deny  his  seal,  judgment 
shall  be  given  according  to  the  exception,  as  it  may  be  allowed  or 
disallowed."  This  statute  extends  to  inferior  courts;e  and  to  trials 
at  bar,  as  well  as  those  at  nisi  prius:  but  it  has  been  doubted,  whe- 
ther the  statute  extends  to  criminal  cases.4'  If  a  judge  allow  the  matter 
*to  be  evidence,  but  not  conclusive,  and  so  refer  it  to  the  jury,  [*912] 
no  bill  of  exceptions  will  lie;  as  if  a  man  produce  the  probate  of  a 
will,  to  prove  the  devise  of  a  term  for  years,  and  the  judge  leave  it 
to  the  jury;  because  though  the  evidence  be  conclusive,  yet  the 
jury  may  hazard  an  attaint  if  they  please,  and  the  proper  way  had 
been  to  have  demurred  to  the  evidence.  & 

The  bill  of  exceptions  must  be  tendered  at  the  trial:  for  if  the 
party  then  acquiesce,  he  waives  it,  and  shall  not  resort  back  to  his 
exception,  after  a  verdict  against  him;  when  perhaps,  if  he  had 
stood  upon  his  exception,  the  other  party  had  more  evidence,  and 
need  not  have  put  the  cause  on  that  point.  The  statute  indeed 
appoints  no  time;  but  the  nature  and  reason  of  the  thing  require 
that  the  exception  should  be  reduced  to  writing,  when  taken  and 
disallowed,  like  a  special  verdict,  or  demurrer  to  evidence;  not  that 
it  need  be  drawn  up  in  form,  but  the  substance  must  be  reduced  to 
writing,  while  the  thing  is  transacting,  because  it  is  to  become  a 
record.11  When  a  bill  of  exceptions  has  been  tendered,  the  court 
will  not  grant  a  motion  for  a  new  trial,  unless  the  bill  of  exceptions 
be  abandoned.1  And  if  a  party  who,  at  the  trial  of  a  cause,  has 
tendered  a  bill  of  exceptions,  bring  a  writ  of  error,  before  he  has 
procured  the  judge's  signature  to  such  bill,  he  thereby  Avaives  the 
bill  of  exceptions,  and  will  not  be  permitted  by  the  court  of  error, 
afterwards  to  tack  or  append  the  bill  of  exceptions  to  the  writ  of  error.k 


*  2  H.  Blac.  205,  6.  f  See  Ihe  cases  referred  to  in  1  Bac. 

1  3  Durnf.  &.  East,  27.  Abr.  325.     Willes,   535.  Bui.  Ni.   Pri. 

b  1  Salk.  284.  316.  and  stat.  55  Geo.  III.  c.  42.  §  7.  as 

c  T.  Raym.  404.   T.  Jon.  146.   S.  C.  1  to  a  bill  of  exceptions  in  the  jury  court 

Blac.  Rep.  555.  3  Bur.  1693.  S.  C.  Cowp.  in  Scotland. 

161.  2  Blac.  Rep.  929.  S.  C.  e  T.  Raym.  404,  5.  T.  Jon.  146.  S.  C. 

d  Cro.  Car.  341.  2  H.  Blac.  208,  9.  and  h  1  Salk.  288,  9. 

see  Show.  P.  C.  120.  !  2  Chut.  Rep.  272. 

e  2  Inst.  427.  *  1  Bing.  17. 
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The  bill  of  exceptions  is  cither  tacked  to  the  record,  or  not:  If 
it  be  not  tacked  to  the  record,  it  is  necessary  to  set  out  the  whole  of 
the  proceedings,  previous  to  the  trial;1  but  otherwise,  it  begins  with 
the  proceedings  after  issue  joined :m  And  in  either  case,  it  goes  on 
to  state,  according  to  the  circumstances,  that  a  witness  was  produced" 
to  prove  certain  facts;  the  particular  evidence  offered,0  or  given  to 
the  jury,  in  support  of  the  whole  or  a  part  of  the  case;  or  that  a 
challenge  was  made,  or  demurrer  to  evidence  tendered;  the  allega- 
tions of  counsel,  respecting  the  competency  of  the  witness,  the 
admissibility  of  the  evidence,  or  the  legal  effect  of  it,  &c. ;  the 
opinion  and  direction  of  the  court  or  judge  thereon;  the  verdict  of 
the  jury;  and  the  exception  of  the  counsel,  to  the  opinion  given.? 
[*913]  And  where  the  bill  of  *exceptions  respects  the  legal  effect  of 
evidence,  the  conclusion  is  as  follows:  "  And  inasmuch  as  the  said 
several  matters,  so  produced  and  given  in  evidence  for  the  party 
objecting,  and  by  his  counsel  objected  and  insisted  on,  do  not  appear 
by  the  record  of  the  verdict  aforesaid,  the  said  counsel  did  then  and 
there  propose  their  aforesaid  exception  to  the  opinion  of  the  judge, 
and  requested  him  to  put  his  seal  to  this  bill  of  exceptions,  contain- 
ing the  said  several  matters  so  produced  and  given  in  evidence  for 
the  party  objecting  as  aforesaid,  according  to  the  form  of  the  statute 
in  such  case  made  and  provided;  and  thereupon  the  aforesaid  judge, 
at  the  request  of  the  said  counsel  for  the  party  objecting,  did  put  his 
seal  to  this  bill  of  exceptions,  pursuant  to  the  aforesaid  statute  in 

such  case  made  and  provided,  on  the day  of in  the 

year  of  the  reign,  &c."i 

On  tendering  the  bill,  if  the  exceptions  therein  are  truly  stated, 
the  judges  ought  to  set  their  seals,  in  testimony  that  such  exceptions 
were  taken  at  the  trial;  but  if  the  bill  contain  matters  false,  or 
untruly  stated,  or  matters  wherein  the  party  was  not  over-ruled,  the 
judges  are  not  obliged  to  affix  their  seals;  for  that  would  be  to  com- 
mand them  to  attest  a  falsity.1'  If  the  judges  refuse  to  sign  the  bill 
of  exceptions,  the  party  grieved  may  have  a  writ,  grounded  upon 
the  statute  commanding  them  to  put  their  seals  juxta  formam 
statuti,*  &c.  This  writ  contains  a  surmise  of  an  exception  taken 
and  over-ruled,  and  commands  the  justices,  that  if  it  be  so,  they 
put  their  seals;1  upon  which,  if  it  be  returned  quodnon  ita  est,  an 
action  lies  for-a  false  return,  and  thereupon  the  surmise  will  be  tried, 
and  if  found  to  be  so,  damages  will  be  given;  and  upon  such 
recovery,  there  issues  a  peremptory  writ." 

When  the  bill  of  exceptions  is  sealed,  the  truth  of  the  facts  con- 


i  Append.  Chap.  XXXVII.  §  45.  tions,  as  to  the  legal  effect  of  evidence  in 

m  Id.  §  46.  Bui.  Ni.  Pri.  317.  support  of  a  particular  fact,  see  Brownl. 

n  3  Durnf.  &  East,  27.  131. ;  and  as  to  a  witness  being'  bound  to 

0  1  Lutw.  905.  1  Salk.  284.  answer  a  question  tending  to  disgrace 

P  For  precedents   of   bills  of  exefep-  him,  see  Append.  Chap.  XXXVII.  §  46. 

tions,  as  to  the  legal  effect  of  the  ivhole  t  Bui.  Ni.  Pri.  317. 

of  the  evidence,  see  Brownl.  129.  Money  T  Show.' P.  C.  120. 

and  others  v.  Leach,  Bui.  Mi  Pri.  317.  s  2  Inst.  42/.  Bui.  Ni.Pri.  316.  but  see 

and  Fabrigas  v.  Mosti/n,  XI.  Stat.  Tri.  1  Madd.  Chan.  15,  16. 

187,  8.     Append.  Chap.  XXXVII.  §  45.  <  Peg.  Brev.  182. 

And  for  precedents  of  a  bill  of  excep-  u  2  Inst.  427. 
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tained  in  it  can  never  afterwards  be  disputed. x  And  judgment 
being  entered,  a  writ  of  error  is  brought,  to  remove  the  proceedings 
into  the  court  above:  for  a  bill  of  exceptions  is  only  to  be  made  use 
of  upon  a  writ  of  error;y  and  therefore,  where  a  writ  of  error  will 
not  lie,  there  can  be  no  bill  of  exceptions.2  And  a  bill  of 
^exceptions  being  no  part  of  the  record  in  the  court  below,  [*914] 
is  not  to  be  included  in  the  taxation  of  costs  there. a  Upon  the 
return  of  the  writ  of  error,  the  judge  is  called  upon  by  writ,  either 
to  confess  or  deny  his  seal;b  and  if  he  confess  it,  the  proceedings 
being  entered  of  record,  the  party  assigns  error:0  If  the  judge  deny 
his  seal,  the  plaintiff  in  the  writ  of  error  may  take  issue  thereupon, 
and  prove  it  by  witnesses. d  On  a  writ  of  error  from  the  court  of 
King's  Bench  in  Ireland,  the  proper  mode  is  to  send  a  writ  from 
this  country  to  the  chief  justice  of  that  court,  to  take  the  acknow- 
ledgment of  the  seal  of  the  judge  at  nisi prius.* 

The  judgment  on  the  writ  of  error,  as  in  other  cases,  is  either 
that  the  former  judgment  be  affirmed  or  reversed.  If  it  be  reversed, 
a  venire  de  novo  issues:  which  must  be  made  returnable  in  the 
King's  Bench,  although  the  judgment  was  given  in  the  Common 
Pleas. f 

A  demurrer  to  evidence  is  a  proceeding,  by  which  the  judges  of 
the  court  in  which  the  action  is  depending,  are  called  upon  to  declare 
what  the  law  is,  upon  the  facts  shewn  in  evidence,  analogous  to  the 
demurrer  upon  facts  alleged  in  pleading.^  The  reason  for  demurring 
to  evidence  is,  that  the  jury,  if  they  please,  may  refuse  to  find  a 
special  verdict,  and  then  the  facts  never  appear  on  the  record:11 
And  the  question  upon  a  demurrer  being,  whether  the  evidence 
offered  be  sufficient  to  maintain  the  issue,  the  party,  on  such 
demurrer,  cannot  take  advantage  of  any  objection  to  the  pleadings.1 
A  demurrer  to  evidence  is  not  allowed  in  the  king's  case;  and  there- 
fore if  a  doubt  arise,  upon  the  effect  of  the  evidence,  the  judge 
must  direct  the  jury  to  find  the  matter  specially. k 

If  a  matter  of  record,  or  other  matter  in  writing,  be  offered  in 
evidence,  to  maintain  an  issue  joined  between  the  parties,  all  the 
books  agree,  that  the  adverse  party  may  insist  upon  the  jury  being 
discharged  from  giving  a  verdict,  by  demurring  to  the  evidence,  and 
obliging  the  party  offering  the  same  to  join  in  demurrer,  or  waive 
the  evidence:'  and  the  reason  given  for  it  is,  that  there  cannot  be  any 
^variance  of  matter  in  writing. m  The  books  also  agree,  that  [*915] 

*  Show.  P.  C.  120.  of  exceptions,  see  Append.  Chap.  XLIV. 

y  But  see  2  Inst.  427.  by  which  it  seems,  §  60,  61.  70.  92, 3. 

that  a  bill  of  exceptions  may  be  also  used  d  2  Inst.  428. 

on  a   writ  of  false  judgment  from    the  e  Barry  v.  Nugent,  in  error,  M.  23  Geo. 

county  or  hundred  courts,   or  from  the  III.  K.  B.  and  see  Cowp.  501. 

court  baron.  f  3  Durnf.  &  East,  36. 

z  1   Salk.  284.  Bex  v.    Inhabitants  of  s  2  H.  Blac.  205.  and  see  3  Salk.  122.4 

Preston,  Bui.  NL  Pri.  316.  1  Blac.  Rep.  Bac.  Abr.  136. 3  Blac.  Com.  372.  Append. 

679.  Cowp.  501.  but  see  2  Lev.  236.  Chap.  XXXVII.  §  41,  &c. 

»  1  Bos.  k.  Pul.  32.  b  Per  Buller,  J.  Doug.  134. 

•>  Rast.  Ent.  293.  b.  3  Bur.  1693. 1  Blac.  '  Doug.  218. 

Rep.  556.  S.  C.  *  Co.  Lit.  72.  5  Co.  104. 

c  1  Lutw.  905,  6.  And  for  assignments  ■  2  II.  Blac.  206. 

of  and  other  proceedings  in  error,  on  bills  m  Cro.  Eliz.  752.  5  Co.  104.  S.  C. 
Vol.  II.— 22 
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if  parol  evidence  be  offered,  and  the  adverse  party  demur,  he  who 
oilers  the  evidence  may  join  in  demurrer,  if  he  will.  But  the 
language  of  the  old  books  is  very  indistinct  upon  the  question, 
whether  the  party  offering  parol  evidence  shall  be  obliged  to  join 
in  demurrer.  In  a  late  case,'1  which  came  before  the  House  of 
Lords,  it  was  observed,  in  delivering  the  opinion  of  the  judges, 
that  parol  evidence  is  sometimes  certain,  and  no  more  admitting  of 
any  variance  than  a  matter  in  writing;  but  it  is  also  often  loose  and 
indeterminate,  often  circumstantial.  The  reason  for  obliging  the 
party  offering  evidence  in  writing  to  join  in  demurrer,  applies  to 
the  first  sort  of  parol  evidence;  but  it  does  not  apply  to  parol 
evidence  that  is  loose  and  indeterminate,  which  may  be  urged  with 
more  or  less  effect  to  a  jury;  and  least  of  all,  will  it  apply  to 
evidence  of  circumstances,  which  evidence  is  meant  to  operate 
beyond  the  proof  of  the  existence  of  those  circumstances,  and  to 
conduce  to  the  proof  of  the  existence  of  other  facts.  In  such  cases 
however,  if  the  party  who  demurs  will  admit  the  evidence  of  the 
fact,  which  evidence  is  loose  and  indeterminate,  or,  in  the  case  of 
circumstantial  evidence,  if  he  will  admit  the  existence  of  the  fact 
which  the  circumstances  offered  in  evidence  conduce  to  prove,  there 
will  then  be  no  more  variance  in  this  parol  evidence,  than  in  a 
matter  in  writing;  and  in  such  case,  the  party  shall  be  allowed  to 
demur,  and  his  adversary  must  join  in  demurrer.  But  on  a  demurrer 
to  circumstantial  evidence,  unless  the  party  demurring  will  dis- 
tinctly admit  upon  the  record,  every  fact  and  every  conclusion 
which  the  evidence  offered  conduces  to  prove,  it  is  not  competent 
for  him  to  insist  upon  the  jury  being  discharged  from  giving  a 
verdict,  by  demurring  to  the  evidence,  and  obliging  the  party  offer- 
ing it  to  join  in  demurrer;0  though,  if  the  party  offering  the 
evidence  consent  to  waive  the  objection,  and  join  in  demurrer, 
every  fact  is  to  be  considered  by  the  court  as  admitted,  which  the 
jury  could  infer  in  his  favour,  from  the  evidence  demurred  to:P 
And  the  court  will,  if  they  can,  give  judgment  upon  such  evidence;0- 
but  otherwise  a  venire  de  novo  must  be  awarded.1" 

The  whole  operation  of  entering  the  matter  upon  record,  and 
conducting  a  demurrer  to  evidence,  is  and  ought  to  be  under  the 
direction  and  control  of  the  court,  upon  a  trial  at  bar,  or  of  the 
[*916]  judge  at  *nisi  prius;*  subject  however  to  an  appeal,  by  a 
bill  of  exceptions,  if  the  demurrer  be  refused.1  And  where  a 
demurrer  to  evidence  is  admitted,  it  is  usual  for  the  court  or  judge 
to  give  orders  to  the  associate,  to  take  a  note  of  the  testimony; 
which  is  signed  by  the  counsel  on  both  sides,  and  the  demurrer  is 
affixed  to  the  postea.u  Upon  a  demurrer  to  evidence,  we  have 
seen,  the  damages  may  be  assessed  conditionally  by  the  principal 
jury,  before  they  are  discharged;  or  they  may  be  assessed  by  another 


■  Gibson  and  Johnson  v.  Hunter,  2  H.         '2H.  Blac.  209. 
Blac.  187.  »  2  H.  Blac.  208. 

0  Id.  ibid,  and  see  Alevn,  18.  Sty.  Rep.         '  Id.  ibid.  Cro.  Car.  341. 
22.  34.  S.  C.  «  Bui.  Ni.  Pri.  313.  and  see  Append. 

p  Doug.  119.  Chap.  XXXVII.  §  41. 

i  Id.  ibid. 
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jury,  upon  a  writ  of  inquiry,  after  the  demurrer  is  determined:" 
And  it  is  said  to  be  the  most  usual  course,  when  there  is  a  demurrer 
to  evidence,  to  discharge  the  jury  without  further  inquiry  J 

The  evidence  being  gone  through,  and  summed  up  by  the  judge,t 
the  jury,  if  they  think  proper,  may  withdraiv  from  the  bar,  to 
deliberate  on  their  verdict.  And  they  are  allowed  to  take  with 
them,  by  leave  of  the  court,  letters  patent,  and  deeds  under  seal, 
and  the  exemplification  of  witnesses  in  Chancery,  if  dead;  but 
writings  or  books  which  are  not  under  seal,  ought  not  to  be  deliv- 
ered to  the  jurors,  without  the  assent  of  both  parties,2  nor  any 
evidence  but  what  was  shewn  to  the  court.a  If  the  jury  take  with 
them  patents,  deeds,  &c.  without  leave  of  the  court,  or  writings  not 
under  seal,  books,  &c.  which  have  been  given  in  evidence,  without 
the  assent  of  both  parties,  this,  however  irregular,  will  not  avoid 
the  verdict,  though  they  be  taken  by  the  delivery  of  the  party  for 
whom  the  verdict  was  given  :b  So,  though  one  of  the  jury  shew  a 
writing,  which  was  not  given  in  evidence,  to  his  companions.0 
But  if  the  party  for  whom  the  verdict  is  given,  or  any  for  him, 
deliver  to  the  jury,  after  they  are  gone  from  the  bar,  a  letter  or 
other  writing  not  given  in  evidence,  it  will  avoid  the  verdict:"1 
And  so,  if  they  examine  witnesses  by  themselves,  who  were 
examined  before,  though  to  the  same  evidence  as  was  given  in 
court.6  But  they  may  come  back  into  court,  to  hear  the  evidence 
of  a  thing  whereof  they  are  in  doubt/  The  objection  in  these 
cases  must  be  returned  upon  the  postea,  or  made  parcel  of  the 
record;  otherwise  it  will  not  be  a  ground  for  staying  judgment,  or 
bringing  a  writ  of  error,  s 

*When  the  jury  have  agreed,  they  return  to  the  bar:  but  [*917] 
before  they  gave  their  verdict,  it  was  formerly  usual  to  call  or 


*  Ante,  623.  Plowd.  410.  1  Ld.  Raym.  c  Cro.  Eliz.  616. 

60.  Doug-.  222.  d  Co.  Lit.  227.  b. 

y  Cro.  Car.  143.  Ante,  623.  and  see  Ap-  *  Cro.  Eliz.  411,  12. 

pend.  Chap.  XXXVII.  §  43.  f  2  Rol.  Abr.  676. 

2  Cro.  Eliz.  411.  s  Cro.  Eliz.  616.  and  see  Bui.  Ni.  Pri. 

»  2  Rol.  Abr.  686.  308. 

b  Cro.  Eliz.  411.  and  see  2  Salk.  645. 


j-  It  is,  doubtless,  within  the  province  of  a  court,  in  the  exercise  of  its  discretion, 
to  sum  up  the  facts  in  the  case  to  the  jury,  and  submit  them,  with  the  inferences  of 
law  deducible  therefrom,  to  the  free  judgment  of  the  jury.  But,  care  must  be 
taken,  in  all  such  cases,  to  separate  the  law  from  the  facts,  and  to  leave  the  latter  in 
unequivocal  terms  to  the  jury,  as  their  true  and  peculiar  province.  1  Peters'  Pep. 
S.  C.  U.  S.  182.  Little  stress  ought  to  be  laid  upon  general  expressions  falling  from 
judges,  in  the  course  of  trials.  Where  the  facts  are  not  disputed,  the  judge  often 
suggests,  in  a  strong  and  pointed  manner,  his  opinion  as  to  their  materiality  and 
importance,  and  his  leading  opinion  of  the  conclusion  to  which  the  facts  ought  to 
conduct  the  jury.  This  ought  not  to  be  deemed  an  intentional  withdrawal  of  the 
facts,  or  the  inferences  deducible  therefrom,  from  the  cog-nizance  of  the  jury,  but 
rather  as  an  expression  of  opinion  addressed  to  the  discretion  of  counsel,  whether  it 
would  be  worth  while  to  proceed  further  in  the  cause.  And  the  like  expression  in 
summing  up  any  cause  to  the  jury,  must  be  understood  by  them  merely  as  a  strong 
exposition  of  the  facts,  not  designed  to  overrule  their  verdict,  but  to  assist  them  in 
forming  it.  And  there  is  the  less  objection  to  this  course  in  the  English  practice; 
because,  if  the  summing  up  has  had  an  undue  influence,  the  mistake  is  put  right  by 
a  new  trial,  upon  an  application  to  the  discretion  of  the  whole  court.     Id.  190. 
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demand  the  plaintiff,  in  order  to  answer  the  amercement,  to  which 
by  the  old  law  he  was  liable,  in  case  he  failed  in  his  suit.;"  and  it  is 
now  usual  to  call  him,  whenever  he  is  unable  to  make  out  his  case, 
either  by  reason  of  his  not  adducing  evidence  in  support  of  it,  or 
evidence  arising  in  the  proper  county:  And  if  it  be  clear  that,  in 
point  of  law,  the  action  will  not  lie,  the  judge  at  nisi  prizes  will 
nonsuit  the  plaintiff;  although  the  objection  appear  on  the  record, 
and  might  be  taken  advantage  of  by  motion  in  arrest  of  judgment, 
or  on  a  writ  of  error.1  But  where  the  case  turns  on  a  question  of 
fact,  it  ought  to  be  submitted  to  the  jury,  unless  the  plaintiff's 
counsel  expressly  assent  to  his  being  nonsuited ;k  a  mere  tacit 
acquiescence  not  being  it  seems  sufficient. k  The  cases  in  which  it 
is  necessary  that  the  evidence  should  arise  in  a  particular  county, 
are  either  when  the  action  is  in  itself  local,  or  made  so  by  act  of 
parliament,  as  in  actions  upon  penal  statutes,  &c. ;  or  when,  upon  a 
motion  to  change  or  retain  the  venue,  the  plaintiff  undertakes  to 
give  material  evidence  in  the  county  where  the  action  was  brought:5 
And  there  is  this  advantage  attending  a  nonsuit;  that  the  plaintiff, 
though  subject  to  the  payment  of  costs,  may  afterwards  bring 
another  action  for  the  same  cause,  which  he  cannot  do  after  a  verdict 
against  him. 

The  king  cannot  be  nonsuited,  because  he  is  supposed  to  be 
always  in  court:111  and,  in  a  joint  action  against  several  defendants, 
the  plaintiff  cannot  be  nonsuited  as  to  one  of  them  only;t  and 
therefore  if  one  of  two  defendants  suffer  judgment  by  default,  and 
the  other  go  to  trial,  the  plaintiff  cannot  be  nonsuited  as  to  him ; 
but  such  defendant  must  have  a  verdict,  if  the  plaintiff  fail  to  make 
out  his  case.n  After  a  plea  of  tender,  the  plaintiff,  it  is  said,  cannot 
be  nonsuited:0^  but  it  is  the  practice  to  nonsuit  him,  if  he  cannot 
make  out  his  case,  after  paying  money  into  court. p  So,  he  may  be 
nonsuited  in  scire  facias,  as  well  as  in  other  actions :i  And  after 
judgment  for  the  defendant  or  demurrer  to  certain  special  pleas, 
there  may  be  judgment  of  nonsuit  against  the  plaintiff,  for  not 
proceeding  to  trial  upon  other  general  pleas,  on  which  issues  were 
joined.1"  A  nonsuit,  it  is  said,  can  only  be  at  the  instance  of  the 
[*918]  defendant:  and  therefore,  where  the  cause  at  *nisi prius  was 
called  on,  and  jury  sworn,  but  no  counsel,  attornies,  parties  or 
witnesses  appeared  on  cither  side,  the  judge  held,  that  the  only  way 


*  3  Blac.  Com.  376.  ■>  3  Dumf.  &  East,  662.  and  see  1  Bur. 
>  1  Campb.  256.  and  see  9  Price,  294.  358.  Cowp.  483.  Ante,  *470. 

296.  °  1   Campb.  327.  but  see   the  notes 

k  9  Price,  291.  thereon. 

•  2  Blac.  Rep.  1036.  but  see  2  Dumf.  Sc  r  Ante,  675,  6. 
East,  281.  q  1  Camp.  484. 

">  Com.  Dig-,  tit.  Pleader,  X.  3.  '  10  East,  366. 


■{■  But  in  avery  recent  case  in  the  court  of  King's  Bench,  it  was  held  that  judgment, 
as  in  case  of  a  nonsuit,  may  be  obtained  in  banc,  by  one  of  several  joint  defendants, 
if  the  plaintiff'  neglect  to  proceed  to  trial  pursuant  to  notice.     8  Bowl.  &  Ryl.  592. 

t  The  contrary  is  now  held,  and  that  a  verdict  cannot  be  taken  against  a  plaintiff" 
who  does  not  appear,  notwithstanding  a  plea  of  tender.  3  Bingh.  290.  C.  B.  2 
Carting.  &  Payne,  N.  P.  Rep.  85. 
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was  to  discharge  the  jury;  for  nobody  has  a  right  to  demand  the 
plaintiff  but  the  defendant,  and  the  defendant  not  demanding  him, 
the  judge  could  not  order  him  to  be  called.8  But  the  plaintiff  it 
seems  may  be  nonsuited  in  an  undefended  cause,  if  he  do  not  make 
out  a  proper  case,  or  for  a  variance,'  &c.  And  where  the  cause  was 
undefended  at  nisi  prius,  and  the  judge  directed  a  nonsuit,  with 
liberty  for  the  plaintiff  to  move  to  enter  a  verdict,  the  court  may 
order  a  verdict  to  be  entered  accordingly  for  the  plaintiff.11  When 
a  cause  is  carried  down  by  proviso,  and  the  plaintiff  does  not  appear 
at  the  trial,  he  should  be  nonsuited  ;x  but  where  a  verdict  in  such 
case  was  taken  for  the  defendants  by  mistake,  instead  of  a  nonsuit, 
the  court,  though  this  was  irregular,  would  not  permit  the  plaintiff 
to  set  it  aside,  unless  he  would  consent  to  a  nonsuit  being  entered. yf 
In  ejectment,  if  the  defendant  do  not  appear  at  the  trial,  and 
confess  lease,  entry  and  ouster,  according  to  the  consent  rule,  the 
practice  is  to  call  the  defendant;  and  on  his  non-appearance,  or 
refusal  to  comply  with  the  rule,  to  call  the  plaintiff,  and  nonsuit 
him:  and  then,  at  the  plaintiff's  instance,  the  cause  of  nonsuit  is 
indorsed  on  the  postea,  which  entitles  the  plaintiff  to  judgment 
against  the  casual  ejector,  when  the  postea  is  returned  into  court.2 
If  there  be  several  defendants,  and  some  of  them  refuse  to  appear 
and  confess,  it  is  the  practice  to  proceed  against  those  who  do 
appear,  and  enter  a  verdict  for  those  who  do  not,  indorsing  upon 
the  postea,  that  such  verdict  is  entered  for  them,  because  they  do 
not  appear  and  confess;  and  the  plaintiff's  lessor  will  then  be 
entitled  to  his  costs  against  such  defendants,  and  to  judgment  against 
the  casual  ejector,  for  the  lands  in  their  possession.11  But  in  eject- 
ment, by  landlord  against  tenant,  on  the  statute  1  Geo.  IV.  c.  87. 
§  2.  "  whenever  it  shall  appear  on  the  trial,  that  such  tenant  or  his 
attorney  hath  been  served  with  due  notice  of  trial,  the  plaintiff  shall 
not  be  nonsuited,  for  default  of  the  defendant's  appearance,  or  of 
confession  of  lease,  entry,  and  ouster;  but  the  production  of  the 
consent  rule,  and  undertaking  of  the  defendant,  shall  in  all  such 
cases  be  sufficient  evidence  of  lease,  entry  and  ouster;  and  the 
*judge  before  whom  such  cause  shall  come  on  to  be  tried  [*919] 
shall,  whether  the  defendant  shall  appear  upon  such  trial  or  not, 
permit  the  plaintiff  on  the  trial,  after  proof  of  his  right  to  recover 
possession  of  the  whole  or  any  part  of  the  premises  mentioned  in 
the  declaration,  to  go  into  evidence  of  the  mesne  profits  thereof, 
which  shall  or  might  have  accrued  from  the  day  of  the  expiration 


»  1  Str.  267.  and  see  2  Str.  1117.  Dowl.  &  Ryl.  198.  S.  C. 

t  3  Taunt.  81.  Append.  Chap.  XXXIX.  2  1  Salk.  259.  Sty.  Pr.  Reg-.  442.  and  see 

§  23,  &c.  Run.  Eject.  2  Ed.  281.  Ad.  Eject.  2  Ed. 

»  4  Barn.  &  Aid.  418.  284. 

*  2  Saund.  336.  (6.)  Ante,  822.  »  1  Ed.  Raym.  729.  Bui.  Ni.  Prl  98. 

y  1  Barn.  &  Cres.  110.  2  Dowl.  &  Ryl.  and  see  Run.  Eject.  2  Ed.  283,  4.  Ad. 

221.  S.  C.   and  see  1  Barn.  &  Cres.  94.  2  Eject.  2  Ed.  285. 


■j-  In  replevin,  if  the  defendant  avow  for  rent  in  arrear,  and  the  plaintiff  replies 
non  lenuit,  on  which  issue  is  joined;  if  the  plaintiff  do  not  appear  by  himself  or  his 
counsel  to  open  the  pleadings,  he  may  be  nonsuited,  though  it  is  the  defendant's 
record.     2  Carving.  &  Payne,  N.  P.  R.  358. 
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or  determination  of  the  tenant's  interest  in  the  same,  down  to  the 
time  of  the  verdict  given  in  the  cause,  or  to  some  preceding  day, 
to  he  specially  mentioned  therein;  and  the  jury  on  the  trial,  finding 
for  the  plaintiff,  shall  in  such  case  give  their  verdict  upon  the  whole 
matter,  both  as  to  the  recovery  of  the  whole  or  any  part  of  the 
premises,  and  also  as  to  the  amount  of  the  damages  to  be  paid  for 
such  mesne  profits:b  Provided  always,  that  nothing  therein  con- 
tained shall  be  construed  to  bar  any  such  landlord  from  bringing  an 
action  of  trespass,  for  the  mesne  profits  which  shall  accrue  from 
the  verdict,  or  the  day  so  specified  therein,  down  to  the  day  of  the 
delivery  of  possession  of  the  premises  recovered  in  the  ejectment." 

And,  by  the  same  statute,"  "  in  all  cases  in  which  such  under- 
taking shall  have  been  given,  and  security  found,  as  required  by 
that  act,  if  upon  the  trial  a  verdict  shall  pass  for  the  plaintiff,  but  it 
shall  appear  to  the  judge  before  whom  the  same  shall  have  been 
had,  that  the  finding  of  the  jury  was  contrary  to  the  evidence,  or 
that  the  damages  given  were  excessive,  it  shall  be  lawful  for  the 
judge  to  order  the  execution  of  the  judgment  to  be  stayed  abso- 
lutely, till  the  fifth  day  of  the  term  then  next  following,  or  till  the 
next  session,  assizes,  or  court  day  (as  the  case  may  be;)  which  order 
the  judge  shall  in  all  other  cases  make,  upon  the  requisition  of  the 
defendant,  in  case  he  shall  forthwith  undertake  to  find,  and  on  con- 
dition that,  within  four  days  from  the  day  of  the  trial,  he  shall 
actually  find  security,  by  the  recognizance  of  himself  and  two  suf- 
ficient sureties,  in  such  reasonable  sum  as  the  judge  shall  direct, 
conditioned  not  to  commit  any  waste,  or  act  in  the  nature  of  waste, 
or  other  wilful  damage,  and  not  to  sell  or  carry  off  any  standing 
crops,  hay,  straw,  or  manure,  produced  or  made  (if  any,)  upon  the 
premises,  and  which  may  happen  to  be  thereupon,  from  the  day  on 
which  the  verdict  shall  have  been  given,  to  the  day  on  which  execu- 
tion shall  finally  be  made  upon  the  judgment,  or  the  same  be  set 
aside,  as  the  case  may  be:  And  that  all  recognizances  and  securities 
entered  into  pursuant  to  the  provisions  of  that  act,  may  and  shall  be 
[*920]  taken  respectively  in  such  manner,  and  by  and  before  such  ♦per- 
sons, as  are  provided  and  authorized  in  respect  of  recognizances  of 
bail,  upon  actions  and  suits  depending  in  the  court  in  which  any  such 
action  of  ejectment  shall  have  been  commenced;  and  that  the  officer 
of  the  same  court,  with  whom  recognizances  of  bail  are  filed,  shall 
file  such  recognizances  and  securities;  for  which  respectively  the 
sum  of  two  shillings  and  sixpence,  and  no  more,  shall  be  paid." 

The  plaintiff  is  in  no  case  compellable  to  be  nonsuited ;d  and  there- 
fore, if  he  insist  upon  the  matter  being  left  to  the  jury,  they  must 
give  in  their  verdict,  which  is  general  or  special:  A  general  verdict 
is  a  finding  by  the  jury,  in  the  terms  of  the  issue  or  issues  referred 
to  them;  and  it  is  either  wholly,  or  in  part,  for  the  plaintiff,!  or  for 
the  defendant.     Where  the  declaration  contained  thirty  counts,  on 


»  Append.  Chap.XLVI.  §  16.         «  §  3.         <*  2  Durnf.  8c  E  ist,  281.  14  East,  239. 

+  The  verdict  for  a  plaintiff  in  a  writ  of  waste  ought  to  find  the  place  wasted. 
2  Bingh.  262.  C.  P. 
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fifteen  bills  of  exchange,  the  judge  at  nisi  prius  refused  to  compel 
the  plaintiff  to  select  fifteen  of  the  counts,  on  which  to  take  his 
verdict:e  But,  on  a  general  verdict,  the  court  of  Common  Pleas  will 
compel  a  plaintiff  to  elect,  in  the  term  after  the  trial,  on  what  count 
he  will  enter  it  up.f  Where  an  avowant  stated,  that  the  plaintiff 
held  the  premises  at  a  certain  yearly  rent,  and  the  plaintiff  pleaded, 
first,  non  tenuit,  and  secondly,  riens  en  arrere,  and  the  first  plea 
was  found  for  the  plaintiff;  the  court  held,  that  the  second  plea 
thereby  became  immaterial,  and  that  the  proper  course  was  to  dis- 
charge the  jury  from  finding  any  verdict  upon  it:  but  that  if  any 
verdict  was  found,  it  must  be  entered  for  the  plaintiffs 

On  a  verdict  for  the  plaintiff,  or  for  the  defendant  in  replevin}1 
the  jury  should  regularly  assess  the  damages:  But  when  the  plain- 
tiff is  nonsuited  on  the  trial  of  an  issue,  he  cannot  have  contingent 
damages  assessed  for  him  on  a  demurrer;1  though,  when  the  plaintiff 
in  replevin  is  nonsuited,  the  jury  may  assess  damages  for  the 
defendant. k  Damages  are  a  pecuniary  compensation  for  an  injury; 
and  may  be  recovered  in  every  jjersonal  action  that  lies  at  common 
law:t  But  in  an  action  for  a  penalty  given  by  statute  to  a  common 
informer,  they  are  not  recoverable;1  nor  for  delay  of  execution,  in  a 
scire  facias  *foundedon  the  statute  of  Westm.  2.  c.  45. m  In  [*921] 
actions  purely  real,  no  damages  are  recoverable,11  as  in  a  writ  of 
right,  &c. ;  but  damages  may  be  recovered  in  actions  of  a  mixed 
nature  as  in  ejectment,0  or  in  an  assize,  *or  writ  of  entry  in  nature 
of  an  assize,  of  novel  disseisin,  against  the  disseisor  :P  And,  by  the 
statute  of  Gloucester,  (6  Ediv.  I. )  c.  1.  damages  were  given  in  an 
assize,  or  writ  of  entry  upon  a  novel  desseisin,  against  the  alienee, 
or  him  that  was  found  tenant  after  the  disseisor;  and  also  in  all  cases 
where  a  man  recovered  by  assize  of  mort  d' 'ancestor,^  or  upon  writs 
of  cosinage,  aiel  and  besaiel,  or  against  a  tenant,  upon  his  own 
intrusion  or  act.  By  the  statute  Westm.  2.  (13  Edw.  I.)  c.  26. 
double  damages  are  recoverable  upon  a  writ  of  re-disseisin;    and, 


e  2  Stark.  Ni.  Pri.  442.  pursuant  to  the  statute  17  Car.  IT.  c.  7. 

f  5  Taunt.   36.  and  see  1  Bing\   100.  In  other  cases,  the  jury  find  only  dam- 
where  in  assumpsit  on  abill  of  exchange,  ages.     Append.  Chap.  XLV.  §  66,  &c. 
with   the  common   money    counts,    the  >  1  Str.  507. 
court,    under   particular    circumstances,  t  Comb.  11.  5  Mod.  76. 
allowed  the  verdict  to  be  entered  on  the  »  1  Rol.  Abr.  574.  4  Bur.  2018.  2459. 
latter  counts  only,  with  a  view  to  a  sug-  m  3  Bur.  1791. 
gestion,  to  deprive  the  plaintiff  of  his  n  Booth  on  real  Actions,  74. 
costs,  on  the  London  court  of  conscience  °  3  Blac.  Com.  200,  201. 
act.  p  2  Inst.  286.  10  Co.  Pitfold's  case;  and 

s  2  Barn.  St  Aid.  546.  see  3  Blac  Com.  187,  8. 

h  If  an  issue  be  found  for  the  defend-  i  Damages  had  been  before  given,  in 

ant  in  replevin,  the  jury,  besides  damages,  an  assize  of  mort  d'ancesfor,  by  the  statute 

may  find  the  value  of  the  distress,  and  of  Marlbridge,  52  Hen.  HI.  c.  16.  in  cases 

the  amount  of  the  rent  in  arrear,  if  the  where  the  land  was  recovered  against  the 

action  was  founded  on  a  distress  for  rent,  chief  lord. 


f  Where  a  plaintiff  has  recovered  a  verdict  for  a  sum  of  money,  composed  of 
several  items,  some  of  which  he  was  not  in  strict  law  entitled  to  recover  under  the 
declaration  in  that  action,  but  which  he  would  be  clearly  entitled  to  recover  by 
declaring  in  a  different  form,  the  court  will  not  reduce  the  damages.  Per  Abbott, 
C.  J.  3  Barn.  &  Cres.  357. 
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by  the  3  &  4  Edw.  VI.  c.  3.  §  4.  treble  damages  may  be  recovered 
in  an  assize  of  novel  disseisin,  upon  the  statutes  respecting  the 
improvement  of  waste,1'  &c.  In  a  writ  of  dower  unde  nihil  habet, 
the  widow  is  entitled,  by  the  statute  of  Merlon,  (20  Hen.  III.)  c.  1. 
to  recover  in  damages  the  value  of  her  dower,  from  the  time  of  the 
death  of  her  husband.8  In  waste,  treble  damages  are  recoverable 
by  the  statute  of  Gloucester,  (6  Edw.  I.)  c.  5.  to  which  costs  are 
superadded,  by  the  8  &  9  W.  III.  c.  11.  §  3:'  And,  by  statute 
Westm.  2.  (13  Edw.  I.)  c.  5.  §  3.  damages  are  given  in  writs  of 
quare  impedit,  and  darrein  presentment. 

The  damages  in  personal  actions  are  either  confessed  by  the  de- 
fendant; ascertained  by  the  master  or  prothonotaries,  on  a  bill  of 
exchange,  &c. ;  found  by  a  sheriff's  jury,  on  a  judgment  by  default; 
or  assessed  by  the  jury  who  try  the  issue,  on  a  verdict.  In  some 
cases  however,  they  are  merely  nominal;  as  in  an  action  of  debt  for  a 
penalty  at  common  law:"  And  if  the  plaintiff  has  evidently  sustained 
some  damages,  but  the  jury,  being  unable  to  ascertain  the  amount, 
find  a  verdict  for  the  defendant,  the  court  will  permit  the  plaintiff 
[*922]  to  *enter  a  verdict  for  nominal  damages."  But  where  an 
action  is  brought  upon  a  bond,  for  the  non-performance  of  covenants, 
the  jury,  upon  the  trial  or  writ  of  inquiry,  are,  by  virtue  of  the 
statute  8  &  9  W.  III.  c.  11.  §  8.  to  assess  not  only  the  ordinary 
damages  and  costs  of  suit,  but  also  damages  for  such  of  the  breaches 
as  the  plaintiff  proves;  and  judgment  shall  be  entered  in  the  common 
form,  which  shall  afterwards  remain  as  a  security  to  the  plaintiff, 
against  future  breaches:  And,  upon  a  plea  of  non  est  factum  to  a 
bond  for  the  performance  of  certain  conditions,  breaches  of  which  are 
assigned  in  the  declaration,  the  jury  who  try  the  issue  may  assess  the 
damages  under  the  common  venire  J  In  an  action  of  debt  on  bond, 
conditioned  for  replacing  stock,  the  measure  of  damages,  in  case  of 
failure,  is  the  price  at  the  day  when  it  ought  to  have  been  replaced, 
or  the  price  at  the  day  of  trial,  at  the  option  of  the  plaintiff. z  In  an 
action  on  a  charter-party,  damages  may  be  recovered  beyond  the 
amount  of  the  penalty  :a  and  where  the  precise  sum  is  not  the  essence 
of  the  agreement,  the  quantum  of  damages  may  be  assessed  by  the 
jury;  but  where  the  precise  sum  is  fixed  and  agreed  upon  between 
the  parties,  that  sum  is  the  ascertained  damage,  and  the  jury  are 
confined  to  it.b  In  an  action  on  a  bond,  to  indemnify  B.  against 
his  obligation  to  C.  if  the  money  were  not  paid  before  a  certain  day, 

r  See  also  the  statute  of  Westm.  1.  (3  close,  the  court  will  give  the  defendant 

Edw.  I.)  c.  24.  Westm.  2.  (13  Edw.  I.)  c.  leave  to  enter  up  judgment  for  himself. 

25.  1  Rich.  II.  c.  9.  1  Hen.  IV.  c.  8.  and  4  2  Bos.  &  Pul.  86. 

Hen.  IV.  c.  8.  by  which  double  or  treble  «  6  Uurnf.  &  East,  303.  but  see  2  Durnf. 

damages  are  given  upon  disseisi?is  in  par-  &.  East,  388.  7  Durnf.  &  East,  446. 

ticular  cases.  *  1  Taunt.  121. 

s  For  the  construction  of  this  statute,  y  2  Stark.  iV7.  Pri.  381. 

and  in  what  cases  the  widow  is  entitled  z  2  Taunt.  257. 

to  damages  thereon,  see  Co.  Lit.  32,  3.  a  1  Blac.  Rep.  395.  and  see  3  Bur.  1345. 

'  But  in  an  action  of  waste,   on  the  13  East,  343. 

statute  of  Gloucester,  against  tenant  for  b  4  Bur.  2225.  and  see  2  Bos.  &.  Pul. 

years,   for  converting  three    closes    of  346.  1  Campb.  78.  2  Durnf.  &  East,  32. 

meadow  into  garden  ground,  if  the  jury  Holt  Ni.  Pri.  43. 
give  only  one  farthing  damages  for  each 
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B.  is  entitled  to  recover  the  amount  of  the  penalty  of  the  bond  in 
damages.0  In  an  action  on  a  bill  of  exchange,  or  promissory  note, 
interest  is  no  part  of  the  debt,  but  merely  damages  for  the  detention 
of  it.d  And  in  covenant  on  a  policy  of  insurance,  upon  the  life  of 
Jl.,  payable  six  months  after  due  proof  of  his  death,  the  assured  is 
not  entitled  to  recover  interest  upon  the  principal  sum  insured, 
from  the  expiration  of  six  months  after  due  proof  of  the  death  of 
J2*  But  in  an  action  of  debt,  to  recover  a  sum  awarded  to  the 
plaintiff  by  a  jury,  under  the  43  Geo.  III.  c.  CXL.  and  48  Geo.  III. 
c.  XI.  as  a  compensation  to  be  made  by  the  Bristol  Dock  Company, 
for  an  injury  done  to  the  plaintiff's  property,  by  means  of  the  works 
authorized  by  those  acts,  the  jury  may  give  interest,  by  way  of 
damages,  for  the  detention  of  the  sum  awarded/  In  trover  for  a 
bill  of  exchange,  the  damages  are  to  be  calculated  according  to  the 
amount  of  the  principal  and  interest  due  upon  the  bill,  at  the  time 
of  the  conversion. s  In  an  action  on  the  case,  for  enticing  away  the 
plaintiff's  servants,  the  measure  of  damages  is  not  to  be  ascertained 
by  the  actual  loss  he  sustained  at  the  time;  but  for  the  injury  done 
him,  by  causing  them  to  leave  his  employment.11  And  in  trespass, 
*for  breaking  and  entering  the  plaintiff's  dwelling  house,  [*923] 
under  a  false  and  unfounded  charge  and  assertion  that  the  plaintiff 
had  stolen  property  in  her  house,  per  quod  she  was  injured  in  her 
credit,  the  jury  may  give  damages  for  the  trespass,  as  it  is  aggra- 
vated by  such  false  charge.'  The  jury,  in  an  action  of  debt  for  the 
escape  of  a  person  in  execution,  must  give  a  verdict  for  the  whole 
debt.k  And  in  an  action  against  the  sheriff,  for  not  selling  the 
joint  property  of  A.  and  B.  under  an  execution  against  the  goods  of 
A.  it  seems  that  half  the  value  of  the  goods  is  the  proper  measure 
of  damages.1 

By  the  statute  28  Geo.  III.  c.  37.  §  24. m  "in  case  any  action, 
indictment  or  prosecution,  shall  be  commenced  and  brought  to  trial, 
against  any  person  or  persons,  on  account  of  the  seizing  of  any 
goods,  wares,  or  merchandize,  seized  as  forfeited  by  virtue  of  any 
act  or  acts  of  parliament  relating  to  his  majesty's  revenues  of  cus- 
toms or  excise,  or  of  any  ship,  vessel  or  boat,  or  of  any  horse,  cattle 
or  carriage,  used  or  employed  in  removing  or  carrying  the  same, 
whether  any  information  shall  be  brought  to  trial  to  condemn  the 
same  or  not,  and  a  verdict  shall  be  given  against  the  defendant  or 
defendants,  if  the  court  or  judge  before  whom  such  action,  indict- 
ment or  prosecution,  shall  be  tried,  shall  certify  that  there  was  a 
probable  cause  for  such  seizure,  then  the  plaintiff,  besides  the  thing 
so  seized,  or  the  value  thereof,  shall  not  be  entitled  to  above  two 
pence  damages,  nor  to  any  costs  of  suit;  nor  shall  the  defendant  in 
such  prosecution  be  imprisoned,  or  be  fined  above  one  shilling." 
But  a  judge's  certificate,  that  a  custom-house  officer  had  probable 

c  2  Stark.  Ni.  Pri.  167.  and  see  Dyer,         i  2  Maule  &  Sel.  77.  and  see  2  Stark. 

257.  Ni.  Pri.  317.  Ante,  448. 

"  1  Dowl.  &  Kyi.  16.  18,  19.  *  2  Chit.  Kep.  454. 

e  2  Bam.  &  Cres.  348.  '  2  Stark.  Ni.  Pri.  218. 

'  1  Maule  &.  Sel.  169.  ■  And  see  the  statutes  23  Geo.  III.  c 

s  3  Campb.  477.  70.  §  29.  26  Geo.  HI.  c.  40.  §  31. 
h  4  Moore,  12. 
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cause  for  seizing  goods,  does  not  extend  to  injuries  accompanying 
such  seizure,  so  as  to  prevent  the  plaintiff  from  recovering  damages 
and  costs  under  the  above  statute."  And  accordingly  where,  in 
trespass  against  custom-house  officers,  for  talcing  the  plaintiff's  goods, 
which  had  been  returned  in  a  deteriorated  state  before  action  brought, 
a  verdict  was  found  for  plaintiff,  for  the  difference  in  price  between 
the  value  of  the  goods  at  the  time  of  the  seizure,  and  the  time  when 
they  were  returned;  and  the  judge  certified,  that  there  was  probable 
cause  for  the  seizure;  the  court  held,  that  the  plaintiff  was  not  pre- 
cluded by  the  above  statute,  from  taking  out  execution  for  the 
damages  found  by  the  jury.0 

And,  to  render  Justices  of  the  peace  more  safe  in  the  execution  of 
their  duty,  it  is  enacted  by  the  statute  43  Geo.  III.  c.  141.  that  "  in 
[*924]  all  actions  which  shall  be  brought  against  any  justice  or  justices 
of  the  peace,  in  the  united  kingdom  of  Great  Britain  and  Ireland, 
for  or  on  account  of  any  conviction  by  him  or  them  had  or  made, 
under  or  by  virtue  of  any  act  or  acts  of  parliament  in  force  in  the 
said  united  kingdom,  or  for  or  by  reason  of  any  act  matter  or  thing 
whatsoever,  done  or  commanded  to  be  done  by  such  justice  or  jus- 
tices, for  the  levying  of  any  penalty,  apprehending  any  party,  or 
for  or  about  the  carrying  of  any  such  conviction  into  effect,  in  case 
such  conviction  shall  have  been  quashed,  the  plaintiff  or  plaintiffs  in 
such  action  or  actions,  besides  the  value  and  amount  of  the  penalty 
or  penalties  which  may  have  been  levied  upon  the  said  plaintiff  or 
plaintiffs,  in  case  any  levy  thereof  shall  have  been  made,  shall  not 
be  entitled  to  recover  any  more  or  greater  damages  than  the  sum  of 
two  pence,  nor  any  costs  of  suit  whatsoever;  unless  it  shall  be  ex- 
pressly alleged  in  the  declaration,  in  the  action  wherein  the  recovery 
shall  be  had,  and  which  shall  be  in  an  action  upon  the  case  only,  that 
such  acts  were  done  maliciously,  and  without  any  reasonable  and 
probable  cause:  And  that  such  plaintiff  shall  not  be  entitled  to 
recover  against  such  justice,  any  penalty  which  shall  have  been 
levied,  nor  any  damages  or  costs  whatsoever,  in  case  such  justice 
shall  prove  at  the  trial,  that  such  plaintiff  was  guilty  of  the  offence 
whereof  he  had  been  convicted,  or  on  account  of  which  he  had  been 
apprehended,  or  had  otherwise  suffered,  and  that  he  had  undergone 
no  greater  punishment  than  was  assigned  by  law  to  such  offence." 
But  this  statute  does  in  no  instance  extend  to  protect  justices  of 
peace,  in  the  execution  of  their  office,  against  actions  for  acts  of 
trespass  or  imprisonment,  unless  done  on  account  of  some  conviction 
made  by  them  of  the  plaintiffs  in  such  actions,  by  virtue  of  any 
statute,  &c.i)  And  it  seems,  that  the  statute  extends  to  those  cases 
only,  where  the  conviction  has  been  quashed/'  It  also  seems,  that 
if  a  conviction  be  good  upon  the  face  of  it,  the  production  and  proof 
of  it  at  the  trial,  will  justify  the  convicting  magistrates,  under  the 
general  issue  in  an  action  of  trespass,  as  well  in  respect  of  such  facts 
stated  therein  as  are  necessary  to  give  them  jurisdiction,  as  upon  the 
merits  of  the  conviction.1'     In  an  action  against  a  magistrate  for  a 


"III.  Blac.  28.  p  12  East,  67. 

»  5  Barn.  &  Aid.  762.    1  Dcwl.  &  Ryl.         1 1d.  78,  9.   16  East,  13.  21. 
417.  S.  C.  '16  East,  13. 21.  and  see  3  Moore,  294. 
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malicious  conviction,  it  is  not  sufficient  for  the  plaintiff  to  shew,  that 
he  was  innocent  of  the  offence  of  which  he  was  convicted,  but  he 
must  also  prove,  from  what  passed  before  the  magistrate,  that  there 
was  a  want  of  probable  cause. s 

*In  actions  upon  the  case,  trespass,  replevin,  &c.  the  [*925] 
damages  at  common  law  are  single,  and  proportioned  to  the  injury- 
complained  of;  but  double  or  treble  damages  are  sometimes. given 
by  statute,  in  cases  where  single  damages  were  before  recoverable, 
as  upon  the  2  Hen.  IV.  c.  11.  for  wrongfully  suing  in  the  admiralty 
court/  upon  the  8  Hen.  VI.  c.  9.  for  a  forcible  entry,"  upon  the  29 
Eliz.  c.  4.  for  extortion/  and  upon  the  2  &  3  JV.  &  M.  sess.  1.  c. 
5.  for  rescuing  a  distress  for  rent.**  In  these  cases,  the  single  amount 
of  the  damages  is  found  by  the  jury;  and  the  court,  on  motion,  will 
order  them  to  be  doubled  or  trebled. zt  But  in  an  action  of  debt, 
on  the  statute  2  &  3  Edw.  VI.  c.  13.  for  not  setting  out  tithes,  the 
treble  value  of  them  must  be  found  by  the  jury,  on  the  general  issue 
of  nil  debet ;a  or,  after  judgment  by  default,  on  a  writ  of  inquiry. b 

On  a  declaration  consisting  of  several  counts,  the  jury  may  either 
assess  entire  damages,  on  the  whole  or  part  of  the  declaration,  or 
they  may  assess  several  damages  on  the  different  counts.0  If  entire 
damages  be  assessed,  and  any  one  or  more  of  the  counts  be  bad  or 
inconsistent,  judgment  may  be  arrested ;d  because  it  must  be  intend- 
ed, that  some  part  of  the  damages  was  assessed  upon  those  counts. 
In  order  to  cure  this  defect,  if  there  was  evidence  given  at  the  trial 
upon  such  of  the  counts  only  as  are  good  and  consistent,  a  general 
verdict  may  be  altered,  from  the  notes  of  the  judge,  and  entered 
only  on  those  counts:e  but  if  there  was  any  evidence  which  applied 
to  the  other  bad  or  inconsistent  counts,  (as  for  instance,  in  an  action 
for  ivords,  where  some  actionable  words  are  laid,  and  some  not  ac- 
tionable, in  different  counts/ and  evidence  given  of  both  sets  of  words, 
and  a  general  verdict,)  there  the  postea  cannot  be  amended;  because 
it  would  be  impossible  for  the  judge  to  say  on  which  of  the  counts 
the  jury  had  found  the  damages,  or  how  they  had  apportioned 
them:J  In  such  case  therefore,  the  only  remedy  is  by  awarding  a 
venire  de  novo.%     If  the  jury  find  a  verdict  for  the  plaintiff  with 


*  1  Marsh.  220.  a  2  Chit.  Rep.  351. 

« 10  Co.  116.  Dyer,  159.  b.  Carth.  297.  b  1  Bing\  182.  Ante,  616. 

«  Bro.  Dam.  ;//.  70.  10  Co.  115.  b.  Co.         c  1  Rol.  Abr.  570.  pi.  1. 
Lit.  257.  b.  2  Inst.  289.  Cro.  Eliz.  582.  but         d  Say.  Dam.  Ch.  25.  but  see  the  distinc- 

see  2  Moore,  238.  tion  taken  in  Willes,  443.  2  SauncL171. 

*  2  Durnf.  &.  East,  148.  and  see  2  Bam.  b.  d. 

to  Aid.  393.  1  Chit.  Rep.  137.   S.  C.  Ap-         e  1  Bos.  to  Rul.  329.  2  Saund  171.  b. 
pend.  Chap.  XXIII.  §  86.  f  Willes,  443.  2  Saund.  171.  d. 

r  Carth.  321.  1  Salk.  205.  1  Ld.  Ravm.         e  Doug-.  376.  722.  1  Durnf.  to  East,  542. 

19.  342.  Skin.  555.  Holt  Rep.  172.  S.  C.  6  Durnf.  to  East,  694.  2  Saund.  171.  b.  d. 

1  2  Durnf.  to  East,  159.  and  see  1  Chit,  and  see  1  Barn,  to  Aid.  161. 
Rep*141.  fa.J 

f  That  is,  (as  *be  meaninsr  of  the  word  treble  was  disputed  in  a  recent  case  and 
an  attempt  was  made  to  estimate  damages  by  the  same  rule  which  is  acted  upon  in 
the  taxation  of  treble  costs,)  three  times  the  full  amount  of  the  damages  found  by 
the  jury  will  be  allowed.  6  Bowl,  &  Ryl.  1.    4  Barn.  &  Cres.  154.  S.  C. 

*  But  see  the  observations  of  Best,  C.  J.  in  the  case  of  Richardson  v.  Hellish.  3 
Ring.  334.  C.  B. 
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one  penalty  generally,  in  a  penal  action,  and  the  plaintiff  apply  it  to 
[*926]  one  *count,  he  cannot  afterwards  apply  it  to  another,  though 
the  former  he  bad  in  law,  and  though  the  evidence  would  have 
warranted  the  verdict  on  any  other  count.1' 

If  there  he  judgment  hy  default  as  to  part,  and  an  issue  upon 
other  part,  or,  in  an  action  against  several  defendants,  if  some  of 
them  let  judgment  go  by  default,  and  others  plead  to  issue,  there 
ought  to  be  a  special  venire,  as  well  to  try  the  issue  as  to  inquire  of 
the  damages,  tarn  ad  triandum,  qam  ad  inquirendum:  and  the 
jury  who  try  the  issue  shall  assess  the  damages  for  the  whole,  or 
against  all  the  defendants.1  But  if  a  declaration  in  trespass  contain 
two  counts,  and  the  defendant  plead  to  one,  and  suffer  judgment  by 
default  on  the  other,  and  on  the  trial  of  the  first,  the  plaintiff  prove 
one  act  of  trespass  only,  which  is  covered  by  the  second  count,  he 
is  not  entitled  to  a  verdict  on  the  first  count.k  In  the  case  of  several 
defendants,  when  those  who  plead  to  issue  are  acquitted  at  the  trial, 
the  jury,  in  some  instances,  shall  assess  damages  against  the  defend- 
ants who  let  judgment  go  by  default,  and  in  others  not.  In  actions 
upon  contract,  as  covenant,1  assumpsit,"1  &c.  the  plea  of  one  de- 
fendant, for  the  most  part,  enures  to  the  benefit  of  all;  for  the  con- 
tract being  entire,  the  plaintiff  must  succeed  upon  it  against  all  or 
none:  and  therefore  if  the  plaintiff  fail  at  the  trial,  upon  the  plea  of 
one  of  the  defendants,  he  cannot  have  judgment  or  damages  against 
the  others,  who  let  judgment  go  by  default:  But  in  actions  of  tort, 
as  trespass,  &c.  where  the  wrong  is  joint  and  several,  the  distinction 
seems  to  be  this,  that  where  the  plea  of  one  of  the  defendants  is  such 
as  shews  the  plaintiff  could  have  no  cause  of  action  against  any  of 
them,  there,  if  this  plea  be  found  against  the  plaintiff,  it  shall 
operate  to  the  benefit  of  all  the  defendants,  and  the  plaintiff  cannot 
have  judgment  or  damages  against  those  who  let  judgment  go  by 
default;"  but  where  the  plea  merely  operates  in  discharge  of  the 
party  pleading  it,  there  it  shall  not  operate  to  the  benefit  of  the 
other  defendants,  but  notwithstanding  such  plea  be  found  against 
the  plaintiff,  he  may  have  judgment  and  damages  against  the  other 
defendants.0 

If  there  be  a  demurrer  to  part,  and  an  issue  upon  other  part,  or, 
in  an  action  against  several  defendants,  if  some  of  them  demur, 
and  others  plead  to  issue,  the  jury  who  try  the  issue  shall  assess 
[*927]  the  *damages  for  the  whole,  or  against  all  the  defendants: 
In  this  case,  if  the  issue  be  tried  before  the  demurrer  is  argued,  the 
damages  are  said  to  be  contingent,^  depending  upon  the  event  of 
the  demurrer.  But  when  the  issue,  as  well  as  the  demurrer,  goes 
to  the  whole  cause  of  action,  the  damages  shall  be  assessed  upon  the 
issue,  and  not  upon  the  demurrer. 

When  there  are  several  defendants,  who  sever  in  pleading,  Ahe 


>>3  Durnf.  SiEast,  448.  5  Taunt.  2.  but  C.  3  Durnf.  k.  East,  662.  2"  H.  Blac.  28. 

see  3  Bur.  1237.  semb.  contra.  but  see  1  Salk.  23.  semlf.  contra. 

i  11  Co.  5.  2  Bos.  &  Pul.  163.  »  2  Ld.  Raym.  1372.  1  Str.  610.  8  Mod. 

k  7  Durnf.  &  East,  727.  217.  S.  C. 

'  1  Lev. 63.  1  Sid.  76. 1  Keb.  284.  S.  C.  "2  Str.  1108. 1222. 

■■  Cas.  Pr.  C.P.  107.  Prac.  Reg.  102.  S.  r  Ante,  779. 


OF  DAMAGES.  927 

jury  who  try  the  first  issue  shall  assess  damages  against  all,  with  a 
cesset  executio;  and  the  other  defendants,  if  found  guilty,  shall  be 
contributory  to  those  damages,  i  In  -trespass  against  several  defend- 
ants, who  join  in  pleading,  if  the  jury  on  the  trial  find  them  all 
jointly  guilty,  they  cannot  assess  several  damages.1"  But  they  may 
find  some  of  them  guilty,  and  acquit  others;  in  which  case,  the 
damages  can  be  assessed  against  those  only  who  are  found  guilty: 
Or  they  may  find  some  of  the  defendants  guilty  of  the  whole  tres- 
pass, and  others  of  a  part  only;3  or  some  of  them  guilty  of  part,  or 
at  one  time,  and  the  rest  guilty  of  other  part,  or  at  another  time;1 
in  either  of  which  cases,  they  may  assess  several  damages.  And 
where,  in  an  action  against  several  defendants,  the  jury  by  mistake 
have  assessed  several  damages,  the  plaintiff  we  have  seen,u  may 
cure  it,  by  entering  a  nolle  jwosequi  as  to  one  of  the  defendants,t 
and  taking  judgment  against  the  others ;x  or  he  may  enter  a  remit- 
titur as  to  the  lesser  damages;5'  or  even,  without  entering  a 
remittitur ;  he  may  take  judgment  against  all  the  defendants,  for 
the  greater  damages.y 

When  the  jury,  upon  the  trial  of  an  issue,  have  omitted  to  assess 
the  damages,  we  have  before  seen  in  what  cases  the  omission  may 
be  supplied  by  a  writ  of  inquiry. z  When  the  jury  give  greater 
damages  than  the  plaintiff  has  declared  for,  it  may  be  cured  by 
entering  a  remittitur  of  the  surplus,  before  judgment;1*  or  the 
plaintiff  may  amend  his  declaration,  and  have  a  new  trial. b  And, 
in  an  action  for  a  mayhem,  the  damages  may  be  increased  by  the 
court,  on  view  of  the  party. c 

*On  a  general  verdict,  if  false,  the  jury  were  liable  to  be  [*92S] 
attainted.*1  To  relieve  them  from  this  difficulty,  it  was  enacted  by 
the  statute  of  Westm.  2.  (13  Edw.  I.)  c.  30.  §  2.  that  "  the  justices 
of  assize  shall  not  compel  the  jurors  to  say  precisely  whether  it  be 
disseisin  or  not,  so  as  they  state  the  truth  of  the  fact,  and  pray  the 
aid  of  the  justices;  but  if  they  will  say,  of  their  own  accord,  that 
it  is  disseisin,  their  verdict  shall  be  admitted  at  their  own  peril." 
Upon  this  statute  it  has  become  the  practice  for  the  jury,  when  they 

ill  Co.  5.  If  A.  recover  in  tort  against  For  the  cases  where  a  remittitur  damna 

two  defendants,  and  levy  the  whole  dam-  is  allowed,  and  where  not,  see  1  Saund. 

ages  on  one  of  them,  that  one  cannot  285.  (5,  6).  286.  (10.) 

recover  a  moiety  against  the  other  for  his  *  Ante,  621,  &c. 

contribution;  atiter  in  assumpsit.  8  Durnf.  a  Yelv.   45.  2  Str.  1110.  1171.  but  if 

&  East,  186.  Holt  Ni.  Pri.  245.  judgment  be  entered  for  more  damages 

r  Cro.  Eliz.  860.  11  Co.  5.  1  Str.  422.  2  than  are  laid  in  the  declaration,  it  is  error. 

Str.  910.  5  Bur.  2792.  6  Durnf.  k,  East,  2  Blac.  Rep.  1300. 

199.  but  see  1  Str.  79.  2  Str.  1140.  b  Jinte^  ^52,  4. 

»  Cro.  Eliz.  860.  11  Co.  5.  Sty.  Rep.  5.  «  1  Ld.  Raym.  176.  3  Salk.  115.  S.  C. 

'  11  Co.  6.  Brownl.  233.  Cro.  Car.  54.  1  Wils.  5.  Barnes,  153.  Hoarev.  Crozier,  E. 

«  Ante,  736.  22  Geo.  III.  K.  B.  and  see  1  Rol.  Abr. 

*  11  Co.  5.  Cro.  Car.  239.  243.  Carth.  572,  3. 

19.  a  Gilb.  C.  P.  71. 

y  11  Co.  7.  a.  Cro.  Car.  192. 1  Wils.  30. 


+  As  to  the  entering  of  a  nolle  prosequi  against  one  of  several  defendants,  see 
1  Peters'  Pep.  S.  C.  U.  S.  47,  80.  83—88.  where  the  law  and  practice  on  that  subject 
is  very  fully  considered  and  discussed  in  the  judgment  of  the  court,  and  in  the 

oninion  of  a  inHo"p  whn  Hiccpntprl 


opinion  of  a  judge  who  dissented. 
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have  any  doubt  as  to  the  matter  of  law,  to  find  a  special  verdict, 
stating  the  facts,  and  referring  the  law  arising  thereon  to  the  decision 
of  the  court;  by  concluding  conditionally,  that  if  upon  the  whole 
matter  alleged,  the  court  shall  be  of  opinion,  that  the  plaintiff  had 
cause  of  action,  they  then  find  for  the  plaintiff;  if  otherwise,  then 
for  the  defendant. e  In  finding  special  verdicts,  when  the  points 
are  single  and  not  complicated,  and  no  special  conclusion,  the.  coun- 
sel, (if  required,)  are  to  subscribe  the  points  in  question,  and  agree 
to  amend  omissions  or  mistakes  in  the  mesne  conveyance,  according 
to  the  truth,  to  bring  the  point  in  question  to  judgment:1"  And 
unnecessary  finding  of  deeds  in  hsec  verba,  where  the  question  rests 
not  upon  them,  but  which  are  only  derivation  of  title,  ought  to  be 
spared,  and  stated  shortly,  according  to  the  substance  they  bear  in 
reference  to  the  deed,  as  feoffment,  lease,  grant,  &c.f  It  is  also  a 
general  rule,  that  in  a  special  verdict,  (as  nothing  is  to  be  intended, *) 
the  jury  must  find  facts,  and  not  merely  the  evidence  of  facts :h 
And  if  in  this,  or  any  other  particular,  the  verdict  be  defective,  so 
that  the  courts  are  not  able  to  give  judgment  thereon,  they  will 
amend  it,  if  possible,  by  the  notes  of  counsel,  or  even  by  an  affidavit 
of  what  was  proved  upon  the  trial;1  or  otherwise  they  will  supply 
the  defect,  by  awarding  a  venire  de  7iovo.k  But  it  is  said,  that  in  a 
special  verdict,  the  not  finding  of  collateral  matter  shall  be  sup- 
plied;1 and  the  law,  which  is  favorable  to  verdicts, m  will  suppose 
that  the  jury  doubted  of  nothing  but  what  related  to  the  matter  in 
question  before  them.m  So,  on  a  special  verdict  with  a  general 
conclusion,  the  court  will  doubt  of  no  more  than  the  jury  doubted 
of.n  And  if  a  special  verdict,  on  a  mixed  question  of  fact  and 
law,  find  facts,  from  which  the  court  can  draw  clear  conclusions,  it 
[*929]  is  no  objection  to  *the  verdict,  that  the  jury  have  not  them- 
selves drawn  such  conclusions,  and  stated  them  as  facts  in  the  case.0 
If  there  be  a  special  verdict,  the  plaintiff's  attorney  generally  gets 
it  drawn  from  the  minutes  taken  at  the  trial,  and  settled  by  his  coun- 
sel or  Serjeant,  who  signs  the  draft.  It  is  then  delivered  over  to  the 
opposite  attorney,  who  gets  his  counsel  or  Serjeant  to  peruse  and 
sign  it;  and  when  the  verdict  is  thus  settled  and  signed,  it  is  left 
with  the  clerk  of  nisi  prius  Or  associate  in  a  town  cause,  or  with  the 
associate  in  the  country,  who  makes  copies  for  each  party.  The 
whole  proceedings  are  then  entered,  docketed,  and  filed  of  record; 
after  which  a  concilium  is  moved  for,  a  rule  drawn  up  thereon  with 
the  clerk  of  the  rules  in  the  King's  Bench,  or  secondaries  in  the 
Common  Pleas,  the  cause  entered  with  the  clerk  of  the  papers  or 
secondaries,  copies  of  the  record  made  and  delivered  to  the  judges, 
and  counsel  instructed  and  heard,  in  like  manner  as  upon  arguing  a 


«  3  Blac.  Com.  377,  8.  For  the  form  of  111. 

a  special  verdict  in  •ejectment  see  Append.  '  Ante,  770. 

Chap.  XLVI.  §  20.  *  O.  Bridg\   188.     2  Ld.  Ttaym.  1521. 

( R.  M.  1654.  §  20.  K.  B.  R.  M.  1654.  §  1584.   2  Sir.  887.  S.  C.  Id.  1124.  S.  P.  1 

23.  C.  P.  but  see  2  Saund.  97.  (3).  East,  111. 

t  4  Durnf.  &  East,  646.  4  Price,  240.  '  Id.  474. 

and  see  O.  Bridg.  188.  »>  O.  Bridg.  3.  558. 

"  2  Ld.  Raym.  1581,  2.    2  Str.  885,  6.  "  Id.  88. 

S.  C.  1  Wils.  48.  2  Str.  1185.  S.  C.  1  East,  °  8  Price,  256. 
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demurrer.P  In  the  King's  Bench,  a  special  verdict  must  be  set  down 
in  the  paper  for  argument,  within  four  days,i  and  cannot  be  set 
down  afterwards,  without  leave  of  the  court:1'  and,  in  the  Common 
Pleas,  the  clerk  of  the  dockets  makes  six  copies  of  the  special  ver- 
dict, viz.  four  for  the  judges,  and  two  for  the  Serjeants  on  each  side.3 
After  the  court  have  given  their  opinion,  a  rule  is  drawn  up  for  the 
delivery  of  the  postea  to  the  prevailing  party;  upon  which  he  is 
immediately  entitled  to  tax  his  costs,  and  take  out  execution,  with- 
out a  rule  for  judgment:  but  the  other  party  may  have  a  rule,  which 
should  be  duly  served,  to  be  present  at  taxing  costs. 

Another  method  of  finding  a  species  of  special  verdict,  is  when 
the  jury  find  a  verdict  generally  for  either  party?  but  subject  never- 
theless to  the  opinion  of  the  court,  on  a  special  case,  stated  by  the 
counsel  on  both  sides,  with  regard  to  a  matter  of  law;  which  has 
this  advantage  over  a  special  verdict,  that  it  is  attended  with  much 
less  expense,  and  obtains  a  speedier  decision;  the  postea  being  stayed 
in  the  hands  of  the  officer  of  nisi  priiis,  till  the  question  be  deter- 
mined, and  the  verdict  is  then  entered  for  the  plaintiff  or  defendant,* 
as  the  case  may  happen.  The  practice  of  granting  cases  is  not  of 
very  modern  date,  there  being  an  instance  as  far  back  as  the  reign  of 
Charles  the  Second,  where  a  point  was  reserved  at  nisi  prius  for 
the  opinion  of  the  court,  on  a  special  case."  But  as  nothing  appears 
upon  the  record  but  the  general  verdict,  the  parties  are  precluded 
thereby  from  the  benefit  of  a  writ  of  error,  if  dissatisfied  with  the 
*judgment  of  the  court  upon  the  point  of  law:x  The  courts  [*930] 
therefore  will  sometimes,  and  particularly»if  they  are  divided  in 
opinion  on  the  point  of  law,  give  the  parties  leave,  if  they  can  agree, 
to  turn  the  case  into  a  special  verdict,  in  order  that  the  point  may 
be  decided  on  a  writ  of  error. ?  The  court  of  King's  Bench  will  take 
no  cognizance  of  a  special  case,  reserved  upon  the  trial  of  an  indict- 
ment at  the  sessions. z  And  they  have  no  jurisdiction  to  review  the 
judgment  of  the  quarter  sessions,  except  on  a  case  sent  up  for  their 
consideration:  and  therefore,  where  the  sessions,  on  an  appeal,  hav- 
ing heard  the  witnesses  on  one  side,  had  refused  to  hear  those  on 
the  other  side,  on  the  ground  that  their  testimony  had  been  prefaced 
by  observations  on  the  part  of  the  advocate,  contrary  to  their  usual 
practice,  the  court  refused  to  grant  a  mandamus  to  re-hear  the 
appeal.3  But  it  has  been  usual  to  reserve  special  cases  upon  convic- 
tions for  penalties,  on  an  appeal  at  the  sessions,  as  well  as  in  cases 
of  settlement;  and  the  court  will  take  cognizance  of  them,  when 
accompanying  the  proceedings  removed  by  certiorari  in  the  King's 
Bench.b 

In  a  special  case,  as  in  a  special  verdict,  the  facts  proved  at  the 

p  Ante,  796,  &c.  y  15  East,  501.  6  Taunt.  246.  1  Marsh. 

1 1  Bur.  in  pref.  IV.  577.  S.  C. 

'Imp.  K.  B.  427.  *  13  East,  95. 

■  Imp.  C.  P.  425.  »  4  Barn.  &  Aid.  86.  and  see  2  Chit. 

*  Barnes,  451.  Rep.  385. 

a  1  Lev.  236.  and  see  3  Durnf.  &  East,        b  15  East,  333.  345.  and  see  2  Chit. 
131.  Rep.  284. 

*  3  Blac.  Com.  378. 
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trial  ought  to  be  stated,  and  not  merely  the  evidence  of  facts;0  and 
it  is  drawn  and  settled  in  like  manner,  by  the  counsel:  and  if  any 
difference  arise  about  a  fact  at  the  trial,  the  opinion  of  the  jury  is 
taken,  and  the  fact  stated  accordingly.*1  If  a  verdict  be  found  for  the 
plaintiff  with  nominal  damages,  subject  to  the  opinion  of  the  court 
on  a  special  case  to  be  drawn  up  by  the  plaintiff,  if  he  refuse  to  pre- 
pare it,  the  case  cannot  be  set  down  for  argument,  nor  the  plaintiff 
compelled  to  complete  it;  but  the  defendant  may  apply  to  set  aside 
the  verdict,  and  have  a  new  trial. e  Where  the  defendant  had 
neglected  to  settle  the  case  reserved  on  a  quo  warranto >,  a  rule  nisi 
was  granted,  for  the  poslea  to  be  delivered  over  to  the  prosecutor; 
and  that  he  should  be  at  liberty  to  enter  up  judgment  thereon. f  And 
so,  where  a  plaintiff  obtained  a  verdict,  subject  to  a  special  case,  and 
the  defendant  did  not  obtain  the  signature  of  a  serjeant  to  such  case, 
in  order  to  delay  its  being  argued,  the  court  of  Common  Pleas 
directed  the  postea  to  be  delivered  to  the  plaintiff,  s  For  the  argu- 
ment of  a  special  Case,  the  same  steps  must  be  taken  as  for  that  of  a 
special  verdict,  except  that  it  is  not  entered  of  record.  But  it  is  a 
rule  in  the  King's  Bench,  that  "  all  special  cases  to  be  set  down  by 
the  clerk  of  the  papers  to  be  argued,  must  be  entered  within  the  four 
first  days  of  the  term  next  after  the  trial,  at  which  such  special  cases 
shall  have  been  reserved;  and  that  such  special  cases  shall  never  be 
set  down  for  argument,  on  any  of  the  four  last  days  of  term.'"1  In 
arguing  a  special  case,  the  counsel  are  not  permitted  to  go  out  of  it; 
[*931]  and  the  *courts  must  judge  upon  it  as  stated:1  If  it  be  mis- 
stated, the  parties  must  apply  to  amend;  or  if  it  be  so  defective  that 
the  court  are  not  able  to  give  judgment,  they  will  grant  a  new  trial, 
in  order  to  have  it  re-stated. k 

On  the  trial  of  an  issue  in  the  King's  Bench,  a  case  was  made, 
and  afterwards  argued  in  court,  but  the  facts  not  being  sufficiently 
stated,  so  as  the  court  could  give  judgment  according  to  the  justice  of 
the  cause,  it  was  recommended  to  the  parties,  and  accordingly  they 
agreed,  to  go  to  a  new  trial,  when  the  plaintiff  was  nonsuited  :  and 
the  question  being  about  costs,  whether  the  master  should  tax  the 
common  costs  of  a  nonsuit,  or  take  into  his  consideration  all  the 
former  proceedings;  upon  motion  for  the  court's  direction  to  the 
master,  it  was  ordered,  that  he  should  tax  the  defendant  his  costs 
upon  the  whole,  as  well  with  relation  to  the  first  trial,  as  the  last.1 
From  the  statement  of  this  case,  it  does  not  appear  whether,  upon 
granting  a  new  trial,  any  thing  was  said  about  the  costs  of  the  former 
trial,  or  whether  they  were  directed  to  abide  the  event  of  the  suit: 
If  they  were  not,  it  seems  from  subsequent  cases,"1  that  at  this  day 
they  would  not  have  been  allowed.  But  where,  after  the  argument 
of  a  special  case,  the  court  directed  a  new  trial,  because  the  case  was 
insufficiently  stated,  and  the  defendant,  without  going  to  trial  again, 

c  2  Wils.  163.  ''  1  Bur.  617. 

<J  1  Bur.  inpref.  IV.  k  1  Str.  300.  3  Durnf.  &  East,  507.  2 

'  6  Moore,  53.  Chit.  Rep.  398. 

I  2  Chit.  Rep.  398.  '  1  Str.  300. 

e  8  Taunt.  421.  2  Moore,  478.  S.  C.  m  3  Durnf.  h  East,  507. 6  Durnf.  &.  East, 

b  11.  M.  38  Geo.  111.  K.  B.  71. 
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gave  the  plaintiff  a  cognovit;  the  court  held,  that  the  defendant  was 
liable  to  pay  the  costs  of  the  former  trial.11! 

It  sometimes  happens  that  a  point  is  reserved,  or  saved  by  the 
judge  at  nisi  pi' ins,  with  liberty  to  apply  to  the  court  for  a  nonsuit 
or  verdict;  in  which  case,  the  court  has  been  in  the  habit  of  con- 
sidering itself  in  the  situation  of  the  judge,  at  the  time  of  the  objec- 
tion raised;  and  a  nonsuit  or  verdict  is  entered  according  to  their 
determination,  without  subjecting  the  parties  to  the  delay  and 
expense  of  a  new  trial.0 

The  verdict,  whether  general  or  special,  nonsuit,  &c.  are  entered 
on  the  back  of  the  record  of  nisiprius;  which  entry,  from  the  latin 
word  it  began  with,  is  called  the postea.v  In  the  King's  Bench, 
when  the  cause  is  tried  at  the  sittings  in  London  or  Middlesex,  the 
^associate  delivers  the  record  to  the  attorney  of  the  party  [*932] 
for  whom  the  verdict  is  given,  and  he  afterwards  indorses  the  p>ostea, 
from  the  associate's  minutes  on  the  panel;  but  when  the  cause  is 
tried  at  the  assizes,  the  associate  keeps  the  record  till  the  next  term, 
and  then  delivers  it,  with  the  postea  indorsed  thereon,  to  the  party 
obtaining  the  verdict.  In  either  case,  the  postea  should  be  stamped 
with  a  ten  shilling  stamp,0- and  marked  by  the  clerk  of  the  posteas: 
And  there  is  an  old  rule  of  court,  requiring  the  postea  to  be  marked 
in  two  days  after  it  comes  to  the  attorney's  hands;1'  but  now,  it  is 
deemed  sufficient  to  mark  the-  postea,  at  any  time  before  the  costs 
are  taxed.3 

In  the  Common  Pleas,  when  the  cause  is  tried  in  London  or 
Middlesex,  the  associate  keeps  the  record  in  his  custody,  till  the 
quarto  die.  post  of  the  return  of  the  habeas  corpora  juratorum, 
and  in  the  mean  time  indorses  the  postea  on  the  back  of  it.  And 
it  is  a  rule  in  this  court,  that  "every  clerk  of  assize,  and  associate 
to  the  lord  chief-justice,  shall  make  returns  of  all  posteas,  upon 
records  issuing  out  of  this  court,  whereupon  any  proceedings  have 
been,  by  virtue  of  any  writ  of  nisi  prius,  distringas,  or  habeas 
corpora  juratorum,  and  cause  the  same  to  be  delivered  to  the  pro- 
thonotaries,  upon  the  quarto  die  post  of  the  return  of  the  writ  of 
nisiprius'm  bank,  on  pain  of  forfeiting  the  sum  of  twenty  pounds; 
and  shall  take  the  fees  due  to  them  respectively,  for  the  return  of 
every  such  postea."1     And   where   final  judgment  is  signed  upon 


n  6  Durnf.  &  East,  14-4.  Post,  947.  for  the  defendant,  on  a  nonsuit  or  verdict 

0  1  Bos.  &.  Pul.  339.   and  see  Barnes,  in  assumpsit,  &c.  Id.  §  29.  &c. 

451.  455.  460.'  1  Campb.   91.   241.   475.  q  Stat.  48.  Geo.  III.  c.  149.  Sched.  Part 

545.  549.  2  Campb.  4.  79.   195.  427.    1  II.  §  111.55  Geo.  III.  c.  184.  Sched.  Part 

Stark.  Ni.  Pri.    14.  Holt  Ni.  Pri.  48,   9.  II.  §  III. 

208,  9.  2    Marsh.    138.   9  Price,    288.  2  r  R.  T.  2  Jar.  I.  reg.  2.  K.  B. 

Dowl.  &  Ryl.  462.  « 1  Cromp.  277. 

p  For  the  form  of  the  postea  on  a  ver-  *  R.  E.  2  Jac.  II.  C.  P.  And  there  is  a 
diet  for  the  plaintiff,  in  assumpsit,  debt,  particular  rule  in  that  court,  as  to  the  de- 
case,  replevin,  trespass,  and  ejectment,  see  iivery  of  posteas  in  qui  tarn  actions.  R.  E. 
Append.  Chap.   XXXVII.  §  1,  &c.  and  34  Car.  II.  reg.  1.  C.  P. 

f  Where,  after  a  verdict  for  a  sum  of  money,  two  questions  were  raised  for  the 
opinion  of  the  court  on  a  special  case,  and  one  of  them  at  the  time  of  argument 
was  withdrawn  by  mutual  consent:  Held,  that  the  plaintiff,  retaining  his  verdict 
for  the  sum  of  money,  was  entitled  to  the  costs  of  the  special  case,  though  the 
defendant  succeeded  on  the  point  that  was  argued.  2  Bingh.  330. 
Vol.  II.—  24 
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posteas,  or  inquisitions  upon  writs  of  inquiry,  such  posteas  or 
inquisitions  shall  immediately  be  left  with  the  clerk  of  the  judg- 
ments; and  shall  not  afterwards  be  taken  out  of  the  office,  without 
leave  of  the  court."  The  postea,  in  a  late  case,  having  been  impro- 
perly obtained  from  the  associate  by  the  plaintiff's  attorney,  who 
immediately  taxed  his  costs,  and  signed  final  judgment,  on  the 
fourth  day  of  term;  the  court  notified,  that  for  the  future,  the  postea 
should  not  be  delivered  out  till  the  morning  of  the  fifth  day  of 
term.x 

On  a  motion  for  anew  trial,  the  postea  was*  brought  into  court, 
and  after  the  new  trial  had  been  denied,  the  postea  could  not  be 
found;  the  court  on  debate  ordered  a  new  one  to  be  made  out,  from 
the  record  above,  and  the  associate's  notes. y  lithe  postea  be  wrong, 
[*933]  it  may  be  amended  by  the  plea  roll,  by  the  memory  or 
notes  of  the  judge,  or  by  the  notes  of  the  associate  or  clerk  of  assize:2 
And  where  a  general  verdict  had  been  given  on  two  counts,  one  of 
which  was  bad,  and  it  appeared  by  the  judge's  notes,  that  the  jury 
calculated  the  damages  on  evidence  applicable  to  the  good  count 
only,  the  court  of  Common  Pleas  amended  the  verdict,  by  entering 
it  on  that  count,  though  evidence  was  given  applicable  to  the  bad 
count  also.af  So,  after  verdict  in  ejectment  for  a  messuage  and 
tenement,  the  court  in  a  late  case  gave  leave  to  enter  the  verdict, 
according  to  the  judge's  notes,  for  the  ?nessi(age  only,  pending  a 
rule  to  arrest  the  judgment,  without  obliging  the  lessor  of  the  plain- 
tiff to  release  the  damages.13  But  the  application  to  amend  the 
verdict  by  the  judge's  notes,  must  be  made  to  the  judge  who  tried 
the  cause,  and  not  to  the  court:cj:  And  the  court  will  not  alter  a 
verdict,  unless  it  appear  on  the  face  of  it,  that  the  alteration  would 
be  according  to  the  intention  of  the  jury;'1  nor  will  they,  at  a  distance 
of  time  after  the  trial,  amend  the  postea,  by  increasing  the  damages 
given  by  the  jury,  although  all  the  jurymen  join  in  an  affidavit, 
stating  their  intention  to  have  been,  to  give  the  plaintiff  such 
increased  sum,  and  that  they  conceived  the  verdict  they  had  found 
was  calculated  to  give  him  such  sum:e  So,  where  a  general  verdict 
was  taken  for  the  plaintiff,  the  court  of  King's  Bench  refused  to 
entertain  an  application  for  entering  the  verdict  on  particular  counts, 
according  to  the  evidence  on  the  judge's  notes,  after  a  lapse  of  eight 
years,  and  after  the  judgment  had  been  reversed  on  error,  for  a 
defect  in  one  count.f  And  where  the  jury,  in  an  action  of  debt  on 
the  statute  2  &  3  Edw.  VI.  c.  13.  which  gives  treble  value  for  not 
setting  out  tithes,  found,  on  the  general  issue  of  nil  debet,  that  the 
defendant  owed  a  certain  sum,  being  the  amount  of  the  single  value, 


«  R.  T.  13  Geo.  II.  reg.  2.  C.  P.  and  see  b  8  East,  357. 

R.  T.  29  Car.  II.  reg.  5.  C.  P.  <=  1  Chit.  Rep.  283.     Ante,  770.  (A.) 

*  1  Brod.  &E  Bing.  298.  3  Moore,  643.  <»  1  H.  Blac.  78. 

S.  C.  e  2  Durnf.  &  East,  281.  but  see  1  Bur. 

y  2  Str.  1264.  383. 

*  Ante,  770.  f  1  Barn.  &  Aid.  161. 
» 1  Bos.  &  Pul.  329. 

f  See  also  3  Bingh.  334.  C.  B. 

1  But  see  3  Bingh.  ut  supra,  the  remarks  of  Park,  J. 
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the  court  held  that  the  postea  could  not  be  amended,  by  entering 
a  verdict  for  the  treble  value.*  In  an  action  by  one  defendant  in 
assumpsit,  against  a  co-defendant  for  contribution,  the  postea  is 
evidence  to  prove  the  amount  of  the  damages;11  but  the  indorse- 
ment of  the  master's  allocatur  is  not,  it  seems,  sufficient  to  entitle 
the  plaintiff  to  recover  half  the  costs,  without  producing  the  judg- 
ment.1 


s  2  Chit.  Rep.  351.  but  see  1  Bing\  182.  the  insertion  of  nominal  damages, 

where  the  jury  having1  found  the  treble  h  2  Stark.  NL  Pri.  364.  and  see  9  Price, 

value  in  a  similar  action,  on  a  writ  of  in-  359. 

quiry,  the  inquisition  was  amended,  by  '  2  Stark.  Ni.  PH.  364. 


[  934  ] 


CHAP.  XXXVIII. 


Of  NEW  TRIALS;  and  ARREST  of  JUDGMENT,  &c. 

,/\_FTER  a  general  verdict,  or  upon  a  writ  of  inquiry  after  judg- 
ment by  default,a  it  is  incumbent  on  the  prevailing  party,  in  the 
King's  Bench,  to  enter  a  rule  for  judgment  nisi  causa,  on  the postea 
or  inquisition,  with  the  clerk  of  the  rules:  And  a  rule  for  judgment 
is  necessary,  when  a  verdict  is  taken  by  consent,  subject  to  the 
award  of  an  arbitrator,  as  to  the  quantum  of  the  demand. b  This 
rule  expires  in  four  days  exclusive*  after  it  is  entered;  unless  the 
rule  be  entered  on  the  last  day  of  term,  or  within  four  days  after; 
during  which  four  days,  it  is  the  practice  to  enter  these  rules  as  of 
the  last  day  of  term:11  and  Sunday  f  or  any  other  day  on  which  the 
court  doth  not  sit,  is  not  reckoned  one  of  the  four  days/  At  the 
expiration  of  four  days  exclusive  after  entering  such  ride,  if  no  suf- 
ficient cause  be  shewn  to  the  contrary,  judgment  may  be  signed. £ 
The  rule  for  judgment  ought  not  to  be  entered  before  the  day  in 
bank:  and  it  is  not  necessary,  if  the  plaintiff  be  nonsuited;  for  in 
that  case,  as  he  is  out  of  court,  judgment  may  be  entered  immedi- 
ately after  the  day  in  bank.'1  If  there  be  a  verdict  for  the  defend- 
ant, and  no  rule  for  judgment  given  for  four  terms,  a  term's  notice 
is  not  necessary  of  the  plaintiff's  intention  to  proceed  by  giving  the 
rule;  but  he  may  give  it  of  course,  and  sign  judgment  after  the  four 
days  are  expired:  for  there  is  no  act  to  be  done  by  the  other  party.' 
In  the  Common  Pleas,  there  is  no  rule  for  judgment:  but  the  pre- 
vailing party  waits  till  after  the  appearance  day,  or  quarto  die  post 
of  the  return  of  the  habeas  corpora  juratorum^  before  he  signs 


»  1  Salk.  399.  1  Str.  425.  It  is  said  in  1  Sel.  Pr.  ed.,1792.  p.  496,  that 

b  4  East,  310.  in   the   Common   Pleas,   the   prevailing 

c  3  Salk.  212.  215.  6  Mod.  241.  13  East,  party  must  wait  the  same  time  (four  days 

21.  exclusive,)  as  in  the  King's  Bench,  which 

d  Hex  v.  Keene  and  others,  II.  26  Geo.  is  allowed  the  other  side  to  move  for  a 

III.  K.  B.  new  trial,  or  in  arrest  of  judgment:  but 

e  4  Bur.  2130.  and  see  11  East,  272.  Id.  this  dictum  is  not  supported  by  the  au- 

( A.)  13  East,  21.  .  thorities  referred  to  above;  and  in  the 

f  13  East,  21.  1  Chit.  Rep.  562.  case  of  Thomas  v.  Ward,  2  Bos.  &.  Pul. 

e  R.  E.  5  Geo.  II.  reg.  3.  (a.)  K.  B.  393.  the  court  of  Common  Pleas  held, 

h  Id.  ibid.  that  the  rule  that  final  judgment  cannot 

'  Per  Master  Forster,  Imp.  K.  B.  421.  be   signed  till  four  days  after  the  return 

3  Maule  k.  Sel.  500.  1  Chit.  Rep.  317.  (ft.)  of  the  habeas  corpora  juratorum,  does  not 

k   Barnes,   443.  Pr.  Reg.   410.   S.    C.  extend  to  a  case  where  the  term  closes 

Barnes,  445,  6.   Pr.  Reg.  410,  11.  S.  C.  before  the  four  days  are  expired. 
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final  judgment;  unless  *the  habeas  corpora  be  returnable  on  [*935] 
the  first  or  last  general  return  day:  In  the  former  case,  final  judg- 
ment cannot  be  signed  till  the  expiration  of  the  first  four  days  in 
full  term:  In  the  latter,  it  may  it  seems  be  signed  in  the  evening  of 
the  last  day  of  term,  being  the  appearance  day  of  the  return  of  the 
writ. l 

Within  the  time  limited  by  the  rule  for  judgment  in  the  King's 
Bench,  or  practice  of  the  court,  as  above  stated,  in  the  Common 
Pleas,  the  plaintiff  may.  mo.ve  the  court  to  set  aside  a  nonsuit,  verdict 
or  inquisition,  and  have  a.  new  trial  or  inquiry;  or  for  judgment  non 
obstante  veredicto:  Or  the  court  may  order  a  verdict  to  be  entered 
for  the  plaintiff,  where  the  judge  directed  a  nonsuit  in  an  undefended 
cause,  with  liberty  for  the  plaintiff  to  move  to  enter  a  verdict.111  And 
the  defendant  may  move  to  set  aside  a  verdict  or  inquisition,  and 
have  a  new  trial  or  inquiry,  or  (after  a  point  reserved,)  that  a  non- 
suit may  be  entered;11  or  he  may  move  in  arrest  of  judgment:  and 
either  party  may  move  for  a  repleader,  or  venire  facias  de  novo. 
But  the  defendant  cannot  in  strictness  move  to  enter  a  nonsuit,  but 
only  for  a  new  trial,  unless  leave  was  given  him  at  the  trial :°  and 
therefore,  when  a  legal  objection  is  taken  at  the  trial,  and  over-ruled 
by  the  judge,  without  reserving  the  point,  though  the  court  are 
afterwards  of  opinion  that  the  objection  was  a  good  ground  of  non- 
suit, they  will  grant  a  new  trial  only,  and  not  permit  a  nonsuit  to  be 
entered,  p 

The  first  instance  to  be  met  with  in  the  books,  of  a  new  trial  on 
the  evidence,  was  in  the  case  of  Wood  and  Gunston,  A.  D.  1665.1 
But  Holt,  Ch.  J.  seems  to  have  been  of  opinion,  that  new  trials 
were  more  ancient,  from  the  challenge  to  be  met  with  in  the  old 
books,  that  the  juror  had  before  given  a  verdict  in  the  same  cause:1' 
Yet  it  does  not  from  thence  follow,  that  the  court  granted  a  new 
trial  upon  the  evidence;  for  it  might  appear  to  be  a  mis-trial  upon 
the  record,  or  there  might  be  other  reasons  for  awarding  a  venire 
facias  de  novo.3 

But  whatever  might  have  been  the  origin  or  the  practice,  trials  by 
jury  in  civil  causes  could  not  subsist  now,  without  a  power  some- 
where to  grant  new  trials.  If  an  erroneous  judgment  be  given  in 
point  of  *law,  there  are  many  ways  to  review  and  set  it  right.  [*936] 
When  a  court  judges  of  facts  upon  depositions  in  writing,  their  sen- 
tence or  decree  may  many  ways  be  reviewed  and  set  right.  But  a 
general  verdict  can  only  be  set  right  by  a  new  trial;  which  is  no 
more  than  having  the  cause  more  deliberately  considered  by  another 
jury,  when  there  is  a  reasonable  doubt,  or  perhaps  a  certainty,  that 
justice  has  not  been  done.  The  writ  of  attaint  is  now  a  mere  sound 
in  every  case;  in  many  it  does  not  pretend  to  be  a  remedy.      There 


i  2  Bos.  &  Pul.  393.  58a.  2  Moore,  458,  9.  1  Barn.  &  Cres.  94. 

»>  4  Barn.  &  Aid.  413.  Ante,  918.  2  Dowl.  &  Ryl.  198.  S.  C.  Ante,  917,  18. 

-  9  Price,  288.     2  Dowl.  &.  Ryl.  462.  931. 

Ante,   917,    18.    931.     Append.    Chap.  i  Sty.  Rep.  462.  466.  1  Str.  392. 

XXXVIII.  §  1,  2.  '2  Salk.  648.  and  see  6  Durnf.  &  East, 

°  2  Chit.  Rep.  271,  2.    Ante,  917,  18.  622,  3. 

931.  ■  2  Str.  995. 

p  1  Barn.  Si  Aid.  252.  but  see  8  East, 
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are  numberless  causes  of  false  verdicts,  without  corruption  or  bad 
intention  of  the  jurors:  They  may  have  heard  too  much  of  the  mat- 
ter before  the  trial,  and  imbibed  prejudices  without  knowing  it.  The 
cause  may  be  intricate:  The  examination  may  be  so  long,  as  to  dis- 
tract and  confound  their  attention.  Most  general  verdicts  include 
legal  consequences,  as  well  as  propositions  of  fact:  In  drawing  these 
consequences,  the  jury  may  mistake,  and  infer  directly  contrary  to 
law.  The  parties  may  be  surprised,  by  a  case  falsely  made  at  the 
trial,  which  they  had  no  reason  to  expect,  ajid  therefore  could  not 
come  prepared  to  answer.  If  unjust  verdicts,  obtained  under  these 
and  a  thousand  like  circumstances,  were  to  be  conclusive  for  ever, 
the  determination  of  civil  property  in  this  method  of  trial,  would  be 
very  precarious  and  unsatisfactory.1 

It  was  not  formerly  usual  to  grant  a  new  trial  in  ejectment ;u  or 
after  a  trial  at  bar,x  nonsuit,?  or  two  concurring  verdicts;2  but  for 
the  sake  of  obtaining  justice,  it  may  be  now  had  in  these  as  well  as 
in  other  cases.  at  When  there  are  two  contrary  verdicts,  it  is  not 
of  course  to  grant  a  third  trial,  but  the  courts  in  their  discretion  will 
grant  or  refuse  it,  according  to  circumstances;  there  being  no  rule, 
either  at  law  or  in  equity,  which  entitles  the  losing  party  in  that  case 
to  the  benefit  of  a  third  trial,  if  the  second  verdict  be  satisfactory  to 
the  court.b  In  an  inferior  court,  it  is  said,  a  verdict  cannot  be  set 
aside,  and  a  new  trial  had,  upon  the  merits,  but  only  for  irregularit}^  :c 
And  the  court  of  King's  Bench  would  not  interfere  by  mandamus, 
to  compel  an  inferior  court  to  grant  a  new  trial,  in  a  cause  wherein, 
it  was  alleged,  injustice  had  been  done  to  one  of  the  parties.*1  An 
[*937]  inferior  court,  however,  has  power  to  set'  aside  a  regular 
interlocutory  judgment,  in  order  to  let  in  a  trial  of  the  merits. e 

The  principal  grounds  or  reasons  for  setting  aside  a  verdict  or 
nonsuit,  and  granting  a  new  trial,  are  first,  the  want  of  due  notice 
of  trial  :f  but  if  the  defendant  appear  and  make  defence,  he  shall 
not  have  a  new  trial  on  that  ground,  s  Secondly,  that  there  is  a 
material  variance  between  the  issue  or  paper-book  delivered,  and 
the  record  of  nisi  prius:h  but  the  courts  will  not  set  aside  a  verdict 
on  this  ground,  unless  the  variance  be  material  to  the  point  in  issue;' 

'  1  Bur.  393.  c  1  Salk.  201.  2  Salk.  650.  1  Str.  113. 

"  2  Salk.  648.  Pr.  Reg.  408.  392. 499.  Fort.  198.  Say.  Rep.  202. 1  Bur. 

*  7  Mod.  37.  156.  2  Salk.  650.  S.  C.         572.  Doug.  380. 

y  1    Blac.  Rep.    532.    Pr.   Reg-.  411.  d  2  Chit.  Rep.  250. 

Barnes,  317.  e  1  Bur.  571. 

*  6  Mod.  22.  2  Salk.  649.  1  Str.  692.  f  Bui.  Ni.  Pri.  327.  3  Price,  72. 
»  2  Str.  1105.  4  Bur.  2224.  in  ejectment,-  e  2  Salk.  646. 

Sty.  Rep.  462.  466.  1   Str.  584.    2  Ld.  i>  Barnes,  475,   6.     And  for  the  effect 

Raym.    1358.  S.  C.  2  Str.   1105.    1  Bur.  of  a  variance  between  the  issue  and  nisi 

395.  after  a  trial  at  bar,-  4  Bur.  1986.  2  prius  record,  see  8  Taunt.  634.    2  Barn. 

Blac.  Rep.  698.  3  Wils.  146.  338.  after  a  &  Aid.  472.  1  Chit.  Rep.  277.  S.  C.  Id. 

nonsuit,-   and  4  Bur.  2109.    1  Uurnf.  &.  277,  8.  (a.)  Ante,  776.  784. 
East,  171.  after  two  concurring  verdicts.  '  Barnes,  464.  475,  6,  7.    2  Str.  1131. 

*>  2  Blac.  Rep.  963.  Say.  Rep.  154. 

t  After  plea  in  abatement  found  aguinst  a  defendant,  the  court  of  K.  B.  refused  to 
grant  a  new  trial,  even  on  payment  of  costs.     4  Dowl.  &.  By  I.  241. 
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or  if  a  defence  was  made  at  the  trial. k  Thirdly,  for  want  of  a 
proper  jury,  as  where  they  are  not  duly  returned  :x  But  it  is  no 
ground  for  a  new  trial,  that  the  attorney  for  the  defendant  was  the 
under-sheriff,  who  had  the  summoning  of  the  jury.m  So  where, 
upon  the  trial  of  an  information  for  a  libel,  only  ten  special  jurymen 
appeared,  and  two  talesmen  were  sworn  on  the  jury;  it  was  decided 
to  be  no  ground  for  a  new  trial,  that  two  of  the  non-attending 
special  jurymen  named  in  the  panel,  had  not  been  summoned, 
though  it  appeared  that  this  fact  was  unknown  to  the  defendant, 
until  after  the  trial."  And  the  disallowing  of  a  challenge,  we  have 
seen,0  is  not  a  ground  for  a  new  trial,  but  for  a  venire  de  novo. 
Fourthly,  the  misbehaviour  of  the  prevailing  party,  towards  the 
jury  or  witnesses,"  is  a  good  ground  for  a  new  trial.  And  where 
it  was  sworn,  that  hand  bills,  reflecting  on  the  plaintiff's  character, 
had  been  distributed  in  court,  and  shewn  to  the  jury  on  the  day  of 
trial,  the  court  granted  a  new  trial;  and  would  not  receive  from  the 
jury  affidavits  in  contradiction,  though  the  defendant  denied  all 
knowledge  of  the  hand  bills. q  But  merely  desiring  a  juror  to 
appear,  is  no  cause  for  setting  aside  the  verdict.1-  Fifthly,  the  courts 
will  sometimes,  though  rarely,  grant  a  new  trial,  on  account  of  the 
unavoidable  absence  of  the  atto?*nies,s  or  witnesses;1  or  upon  the 
discovery  of  new  and  material  evidence  since  the  trial;"  or  where, 
upon  the  facts  proved,  an  inference  of  law  arises  on  a  statute,  of 
which  the  parties  were  not  then  aware.x  But  a  new  trial  is  never 
granted  *for  the  default  or  omission  of  the  parties,  their  [*938] 
counsel  or  attornies,  in  not  coming  prepared  with,  or  going  into 
evidence  which  they  were  apprised  of,  and  might  have  produced  at 
the  former  trial  ;y  or  upon  a  suggestion  that  the  party  was  not 
apprised  of  particular  evidence,  and  therefore  not  prepared  to 
answer  it;z  or  because  a  witness  has  either  from  inattention,  or  the 
want  of  being  prepared,  made  a  mistake  in  giving  his  evidence;11 
or  on  account  of  the  manner  in  which  he  was  sworn  ;b  or  of  an 
objection  to  his  competency,  discovered  after  the  trial.c  And  where 
a  cause  was  taken  out  of  its  turn,  and  tried  as  an  undefended  cause, 
the  counsel  for  the  defendant  objecting  thereto,  and  declining  to 
appear,  the  court,  we  have  seen,  refused  to  grant  a  new  trial,  thougli 
on  payment  of  costs,  without  an  affidavit  of  merits. d  Sixthly,  if 
the  ivitnesses,  on  whose  testimony  the  verdict  was  obtained,  have 


*  Barnes,  445.  2  Wils.  160.  691.  1  Wils.  98.  1  Blac.  Rep.  298.  2  Blac. 

1  4  Durnf.  &  East,  473.  Ante,  630.  Rep.  802,  3. 1  Durnf.  &  East,  84.  2  Durnf. 

m  1  Smith  R.  304.  &  East,  113.     1  Price,  143.   but  see  8 

»  4  Barn.  &.  Aid.  430.  Taunt.  730.  3  Moore,  58.  S.  C. 

0  Ante,  906.  *  2  Atk.  319.  2  Chit.  Rep.  194.  2  Moore, 

p  7  Mod.  156.                               .  179.  8  Taunt.  236.  S.  G.  2  Chit.  Rep.  194. 

i  3  Brod.  &  Bing.  272.  267.  but  see  id.  269.  271. 

r  1  Str.  643.  *  Sav.  Rep.  27.  but  see  5  Taunt.  277.  1 

8  3  Taunt.  484.    1  Price,  201.    2  Chit.  Bing.  145. 

Rep.  269.  b  3  Br0(j.  &  Bing.  232. 

«  2  Salk.  645.  6  Mod.  22.  1  Price,  1.  2  c  1  Durnf.  &  East,  717.    1  Bos.  &  Pul. 

Chit.  Rep.  195.  429.  (a). 

"  2  Blac.  Rep.  955.  <J  5  Barn  &  Aid.  907.    1  Dowl.  &  Ryl. 

x  7  Taunt.  309.  553.  S.  C.  Ante,  872,  3.  and  see  2  Chit. 

y  2  Salk.  647.  653.   6  Mod.  22.   1  Str.  Rep.  269,  70. 
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been  since  convicted  of  perjury  in  giving  their  evidence,  the  courts 
will  grant  a  new  trial;6  or  if  a  probable  ground  be  laid,  to  induce 
the  court  to  believe  that  the  witnesses  are  perjured,  they  will  stay 
the  proceedings,  on  the  finding  of  a  bill  of  indictment  against  them 
for  perjury,  till  the  indictment  is  tried.e  The  court  of  Common 
Pleas,  in  one  case,  granted  a  new  trial,  where  the  testimony  of 
witnesses,  on  which  a  verdict  had  proceeded,  was  founded  on  and 
derived  its  credit  from  particular  circumstances,  and  those  circum- 
stances were  afterwards  clearly  falsified  by  affidavit:1"  But  in  general, 
the  finding  of  a  bill  of  indictment  for  perjury  or  conspiracy^  is  no 
ground  for  staying  the  proceedings,  before  conviction;  it  being 
found  on  ex  parte  evidence:11  And  the  court  will  not  grant  a  new 
trial,  on  the  mere  affidavit  of  one  party,  contradicting  the  witnes'ses 
on  the  other  side.1 

A  seventh  ground  of  moving  for  a  new  trial  is  the  misdirection  of 
the  judged  or  his  admitting  or  refusing  evidence  contrary  to  law.1 
But  it  is  not  a  misdirection,  if  the  judge  refer  the  jury  to  their  own 
[*939]  knowledge  of  any  particular  facts  which  have  been  proved, 
as  matter  of  illustration  only,  and  not  as  matter  of  evidence:"1  And 
the  courts  will  not  set  aside  a  verdict,  on  account  of  the  admission 
of  evidence  which  ought  not  to  have  been  received,  provided  there 
be  sufficient  without  it,  to  authorize  the  finding  of  the  jury:'1  nor  is 
it  any  ground  for  granting  a  new  trial,  that  a  witness  called  to  prove 
a  certain  fact  was  rejected,  on  a  supposed  ground  of  incompetency, 
when  another  witness  who  was  called,  established  the  same  fact, 
which  was  not  disputed  by  the  other  side,  and  the  defence  proceeded 
upon  a  collateral  point,  on  which  the  verdict  turned.0  So,  the 
courts  will  not  set  aside  a  nonsuit,  on  the  ground  that  the  case 
ought  to  have  been  submitted  to  the  jury,  ynless  this  was  desired 
on  the  part  of  the  plaintiff,  at  the  trial  of  the  cause :P  And  if,  upon 
the  judge's  directing  the  jury  to  give  nominal  damages,  the  plaintiff 
elect  to  be  nonsuited,  the  court  of  Common  Pleas  will  not  set  aside 
the  nonsuit,  and  grant  a  new  trial,  on  the  ground  of  the  misdirection 
of  the  judge.0*  It  also  seems,  that  if  a  junior  counsel  at  nisi  prius 
take  a  well  founded  objection,  which  his  leader  gives  up,  that  court 
will  not  entertain  it,  in  discussing  a  rule  for  a  new  trial  or  nonsuit 
on  another  ground.1' 

Eighthly,  a  new  trial  may  be  moved  for  on  account  of  the  error 
or  mistake  of  the  jury,  in  finding  a  verdict  without,  or  contrary  to 
evidence  :s  But  where  there  is  evidence  on  both  sides,  it  is  not  usual 
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to   grant  a  new  trial;1  unless  the  evidenee  for  the  prevailing  party 
be  very  slight,  and  the  judge  declare  himself  dissatisfied  with  the 
verdict."     The  court  of  Common  Eleas,  in"  one  instance,  refused  to 
grant  a  new  trial  in  a  writ  of  right,  though  the  verdict  was  final  and 
conclusive:"  but  in  a  late  case,  which  Was  an  issue  under  an  inclo- 
sure  act,  they  granted  a  new  trial,  on  payment  of  costs,  although 
there  was  evidence  on  both  sides,  and  they  did  not  think  the  verdict 
was  wrong;"  it  appearing  that  the  question  was  involved  in  great 
doubt  and  obscurity,  the  property  of  considerable  value,  and  that 
the  right  would  have  been  bound  for  ever  by  the  verdicts  In  that 
case,  however,  the  jury  having  again  found  a  verdict  the  same  way, 
the  court  refused  to  grant  a  second  new  trial,  although  there  was 
conflicting  evidence,  and  the  judge  who  last  tried  the  cause,  thought 
the  evidence  against  the  *  verdict  preponderated.2    Ninthly,  [*940] 
the,  misbehaviour  of  the  jury  in  casting  lots  for  their  verdict,a  &c. 
is  a  good  ground  for  a  new  trial.     But  the  dispersion  of  the  jury, 
with  the  permission  of  the  judge,  during  the  interval  of  an  adjourn- 
ment, in  case  of  a  misdemeanour,   does  not  vitiate  their  verdict, 
when  there  is  no  suggestion  of  their  having  been  improperly  prac- 
tised upon  in  the  interim^    And  the  courts  will  not  receive  an 
affidavit  of  partiality  and  prejudice  in  one  of  the  jurymen,  from  the 
unsuccessful  party,c  or  of  their  misbehaviour  from  any  of  the  jury- 
men themselves,  in  all  of  whom  such  conduct  is  a  very  high  mis- 
demeanour;"1 nor  will  they  suffer  the  jury  to  explain  by  affidavit  the 
grounds  of  their  verdict,  or  to  shew  that  they  intended  something 
different  from  what  they  found:e  And  an   admission  by  jurymen, 
that  the  verdict  was  entered  by  mistake,  made  after  they  had  sepa- 
rated, though  on  the  day  of  trial,  is  not  a  sufficient  ground  for  a  new 
trial.1'     In  general,  the  assent  of  all  the  jury  to  the  verdict  pro- 
nounced  by  the  foreman,  in  their  presence  and  hearing,  is  to  be 
conclusively  inferred;  and  no  affidavit  can  in  any  case  be  admitted 
to  the  contrary:  But  if  all  the  jury  were  not  present,  when  a  verdict 
of  guilty  was  delivered,  and  it  is  therefore  uncertain  whether  they 
all  heard  the  verdict  pronounced  .by  the  foreman,  the  court  will, 
with  the  consent  of  the  defendant,  grant  a  new  trials     Tenthly,  a 
new  trial  may  be  had  for  excessive  damages;'1  but  in  that  case,  the 
damages  ought  not  to  be  -weighed   in  a  nice  balance,  but  must  be 
such  as  appear  at  first  blush  to  be  outrageous,  and  indicate  passion 
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or  partiality  in  the  jury:  And  when  a  new  trial  is  granted  for  ex- 
cessive damages,  the  form er  yerdiot  stands  as. a  security,  in  the  mean 
time,  for  the  damages  which  may  be  given  on  the  second  trial.'  It 
is  not  usual,  however,  to  grant  a  new  trial  for  smallness  of  damages ;k 
[*94l]  though  inquisitions,  on  writs  of  inquiry,  have  been  some- 
times set  aside  on  that  ground.1  Lastly,  it  is  a  general  rule,  not  to 
grant  a  new  trial,  except  for  the  misdirection  of  the  judge,1"  or 
where  a  point  has  been  saved  at  the  trial,"  in  a  penal,"  hard,  or 
trifling*  action,  after  a  verdict  for  the  defendant;  nor  after  a  ver- 
dict for  the  plaintiff,  where  the  defence  is  unconscionable, 'i  ajid  the 
verdict  is  found  according  to  the  justice  and  honesty  of  the  case:r 
But  the  statutes  2  &  3  Edw.  VI.  c.  13.  for  not  setting  out  tithes/ 
and  11  Geo,  II.  c.  19.  §  3,.  for  assisting  a  tenant  in  carrying  away 
his  goods  to  prevent  a  distress/  are  remedial  acts;  and  in  actions 
thereon,  the  court  will  grant  a  new  trial  for  a  mistake  of  the  jury.3 
On  moving  for  a  new  trial,  the  motion  was  acceded  to,  on  condition 
that  the  defendant  should  procure  a  bond  from  third  persons,  to 
secure  the  sum  to  be  recovered  by  the  plaintiff  and  costs,  in  case  a 
similar  verdict  should  be  given  on  the  second  trial;  and  the  court 
of  Common  Pleas  held,  that  this  bond  was  properly  stamped  with  a 
35.9.  stamp :u  but  they  would  not  amend  the  rule  for  a  new  trial, 
after  such  bond  had  been  entered  into,  by  providing  that  the  action 
should  not  abate  by  the  death  of  the  defendant.* 

A  new  trial  cannot  be  granted  in  civil  cases,  at  the  instance  of 
one  of  several  defendants;5'  nor  for  a  part  only  of  the  cause  of  action  :K 
And  therefore,  where  one  of  four  issues  was  found  against  evidence, 
the  court  granted  a  new  trial,  not  only  as  to  such  issue,  for  that  they 
said  could  ndt  be,  but  for  the  whole  :a  But  then,  the  issue  found 
against  evidence  must  he  a  material  one;  for  if  two  of  three  issues 
[*942]  are  *found  against  evidence,  yet  if  the  material  issue  in  the 
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cause  he  agreeable  to  evidence,  the  court  will  not  grant  a  new  trial.b 
And  where  two  issues  were  joined  between  the  parties,  both  of  which 
were  found  for  the  plaintiff,  and  upon  moving  for  a  new  trial,  the 
judge  before  whom  the  cause  was  tried,  certified  the  verdict  as  to 
one  of  the  issues  to  be  contrary  to  evidence,  but  as  to  the  other 
issue,  certified  it  to  be  right;  the  court  of  Common  Pleas,  upon 
hearing  counsel  on  both  sides,  were  of  opinion  that  the  verdict  could 
not  be  severed,  and  being  right  in  part,  must  stand.0  If  a  new  trial 
be  granted,  because  a  judge  has  improperly  nonsuited  the  plaintiff, 
it  must  take  place  upon  the  whole  record,  unless  there  be  some  ' 
agreement  between  the  parties  to  the  contrary:  But  there  may  be 
cases,  in  which  the  new  trial  may  be  restrained  to  a  particular  part 
of  the  record;  as  if  the  judge  give  leave  to  move  on  one  point  or 
part  only,  upon  a  stipulation  between-  the  judge  and  the  counsel, 
that  he  shall. not  move  on  any  tiling  else:  or  if,  on  the  evidence,  the 
court  above  think  that  justice  has  not  been  done,  and  that  they  shall 
do  more  injustice  by  setting  the  matter  at  large  again,  they  may 
restrict  the  parties  to  certain  points  on  the  second  trial. d 

In  criminal  cases,  affidavits  of  fresh  facts  are  not  in  general 
admissible,  on  a  motion  for  a  new  trial,  unless  there  was  some  sur- 
prise on  the  defendants  at  the  trial. e  And  no  new  trial  can  be  granted, 
where  the  defendant  has  been  acquitted/  although  the  acquittal  was 
founded  upon  the  misdirection  of  the  judge:?  But  there  is  an  excep- 
tion to  this  rule  in  the  case  of  a  quo  warranto,  wherein  a  new  trial 
has  been  granted,  after  verdict  for  the  defendant,  against  the  weight 
of  evidence:11  And  where  the  defendant  has  been  acquitted  on  an 
indictment  for  not  repairing  a  road,  &c.  the  court  will,  under  very 
special  circumstances,  suspend  the  entry  of  judgment,  so  as  to  pre- 
vent a  plea  of  autrefois  acquit,  and  enable  the  parties  to  have  the 
question  re-considered  upon  another  indictment,  without  the  preju- 
dice of  a  former  judgment.'  So,  the  court  will  not  grant  a  new  trial 
where  the  defendant  has  been  convicted  on  an  indictment  for  felony  ;k 
but  after  a  conviction  for  a  misdemeanor,  a  new  trial  may  be  granted, 
at  *the  instance  of  the  defendant,  where  the  justice  of  the  case  [*943] 
requires  it:1  And  where  several  defendants  are  tried  at  the  same 
time  for  a  misdemeanour,  and  some  are  acquitted  and  others  con- 
victed, the  court  may  grant  a  new  trial  as  to  those  convicted,  if  they 
think  the  conviction  improper.™  But  it  is  a  rule,  that  all  the  defend- 
ants convicted  upon  an  indictment  for  a  misdemeanour,  must  be 
present  in  court,  when  a  motion  is  made  for  a  new  trial  on  behalf  of 
any  of  them,  unless  a  special  ground  be  laid  for  dispensing  with 
their  attendance." 
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The  motion  for  a  now  trial  must  be  made,  in  the  King's-Bench, 
within  four  days  exclusive  alter  the  entry  of  a  rule  for  judgment:" 
If  it  be  not  made  within  that  time,  the  party  complaining  cannot 
afterwards  be  heard,  on  the  subject  of  a  new  trials  and  there  is  no 
difference  in  this  respect  between  civil  and  criminal  cases;^  though 
in  the  latter,  where  the  court  have  seen  of  themselves,  or  it  has 
appeared  to  them  on  the  suggestion  of  counsel,  that  substantial  jus- 
tice has  not  been  done,  they  have  sometimes  interposed  'after  the 
regular  time,  and  granted  a  new  trial-:1-  And  as  the  rule  for  judg- 
ment cannot  be  entered  till  the  return  of  the  distringas,  a  motion 
for  a  new  trial,  of  a  cause  tried  at  a  sitting  in  term,  may  be  made 
within  four  days  after  the  return  of  the  distringas,  and  is  not  con- 
fined to  the  space  of  four  days  after  the  trial  of  the  cause.s  In  the 
Common  Pleas,  the  motion  for  a  new  trial  must  be  made  within  the 
first  four  days  of  the  term,  if  the  cause  be  tried  in  vacation;  and 
cannot  be  received  after  the  four  days,  unless  where  the  foundation 
of  the  motion  is  a  fact  not  disclosed  to  the  party  till  after  that  time.* 
If  the  cause  be  tried  in  term,  the  motion  must  be  made  before  or  on 
the  appearance  day  of  the  return  of  the  habeas  corpora  juratorum, 
if  returnable,  as  is  usual  in  actions  by  original,  on  a  general  return 
day:u  or  if  returnable  on  a  day  certain,  then  within  four  days  inclu- 
sive of  the  return  day:x  And  it  is  a  rule  in  that  court,  that  no 
motion  for  a  new  trial  shall  be  entertained,  unless  two  days  previous 
notice  be  given  of  the  motion,  to  the  judge  who  tried  the  cause,  that 
he  may  be  enabled  to  bring  clown  his  notes  of  the  evidence,  and  have 
[.*944]  them  ready  in  court  at  the  time  when  the  *motion  is  made.y 
To  give  effect  to  this  rule,  the  Serjeants  will  not  move  for  a  new- 
trial,  in  any  cause  in  which  the  attorney  instructing  them  to  move, 
has  not  previously  certified  to  them,  that  he  has  two  days  before, 
given  notice  of  his  intention  to  the  judge  before  whom  the  cause 
was  tried  :z  And  such  notice  must  be  given,  as  well  in  cases  where 
a  point  has  been  reserved  at  the  trial,  as  in  other  cases. a  It  is  a 
general  rule,  that  the  party  shall  not  move  for  a  new  trial,  after,  he 
has  moved  in  arrest  of  judgment.1'  This  rule,  *  however,  extends 
only  to  cases  where  the  party  has  knowledge  of  thefact,  at  the  time 
of  moving  in  arrest  of  judgment:  therefore,  a  new  trial  was  granted 
after  such  a  motion,  on  affidavits  of  two  of  the  jury,  that  they -drew 
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parties.  y  r.  t.  53  Geo.  III.  C.  P.  4  Taunt.  721 

i  5  Durnf.  &  East,  436.  11  East,  308.  5  Taunt.  611. 

r  2  Str.   845.  995.  2  Bur.    1189.   Doug-.  25  Taunt.  86. 

171.  797.  5  Durnf.  8c  East,  4G6,  7.  1  East,  *  7  Taunt.  257.  ' 

146.  11   East,  308.  and  see  1  Chit.  Cr.  l2  Salk.  647.  1  Bur.  334.Pr.Reg.  241  .j 

Law,  658.  and  see  1  Chit.  Or.  Law,  658. 

5  2  Barn.  &  Aid.  613.  1  Chit.  Rep.  382. 


f  4  Barn.  &  Cres.  160.  accord,  for  by  moving  to  arrest  the  judgment,  he  affirms 
the  verdict.  6  Dowl.  &  Ryl.  281.  S.  C. 
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lots  for  theiT  verdict.0  When  a  bill  of  exceptions  has  been  ten- 
dered, the  court  will  not  grant  a  motion  for  a  new  trial,  unless  the 
bill  of  exceptions  be  abandoned.*1  And  where  the  defendant, 
pending  his  motion  for  a  new  trial,  served  the  plaintiff  with  a  copy 
of  an'allowance  of  a  writ  of  error,  the  court  of  King's  Bench  held 
this  to  be  an  admission  of  the  facts  of  the  case,  and  refused  to  grant 
a  new  trial.6 

On  a  feigned  issue,  directed  by  the  Chancellor,  the  application  for 
a  new  trial  must  be  made  in  Chancery;  as  well  where  the  point 
relates  to  the  admissibility  of  evidence,  as  on  other  grounds:f  And 
it  is  in  the  discretion  of  that  court,  to  grant  or  refuse  a  new  trial  of 
an  issue  directed  to  be  tried  at  law;  for  the  issue  having  been 
originally  directed  merely  to  satisfy  the  conscience  of  the  court?  on 
facts  material  to  the  equity  of  the.  ease,  it  may  order  evidence  to  be 
received,  although  not  strictly  admissible  on  other  trials  at  law;  and 
it  will  send  the  issue  down,  as  often  as  the  result  is  not  satisfactory: 
or  if  satisfied  that  the  finding  of  the  jury  is  agreeable  to  the  equity 
of  the  case,  it  will  not  order  a  new  trial,  on  the  ground  that  inad- 
missible evidence  (strictly  so  called,)  has  been  received  below :^ 
But  where,  on  the  trial  of  an  issue  decided  by  the  Chancellor,  leave 
is  given  by  the  judge  to  move  for  a  new  trial,  the  motion  may  it 
seems  be  made  in  the  court  where  the  cause  was  tried:h  And,  in  an 
action  brought  under  the  Chancellor's  order,  the  application  for  a 
new  trial  may  be  made  either  in  Chancery,'  or  in  court  where  the 
action  is  depending. k 

*An  affidavit  is  necessary  to  move  for  a  new  trial,  unless  [*945] 
the  ground  of  it  appear  on  the  face  of  the  evidence;  which  affidavit 
must  be  made  within  the  four  days  allowed  for  the  motion:1^  and  the 
rule,  if  granted,  is  a  rule  to  shew  cause;  on  obtaining  which,  appli- 
cation should  be  made  to  the  judge  who  tried  the  cause,  for  his  report 
of  the  evidence*;  and  if  he.  be  not  of  the  same  court,  his  clerk  will 
deliver  it  to  the  puisne  judge  of  the  court  in  which  the  action  is 
brought.  In  the  King's  Bench,  it  is  a  rule,1  that  "  after  any  rule 
nisi  shall  be  obtained  for  a  new  trial,  &c.  in  any  cause  tried  in  Lon- 
don or  Middlesex,  the  attorney  for  the  party  obtaining  the  said  rule 
nisi  shall,  before  the  time  of  shewing  cause,  deliver  a  note  in  writing, 
at  the  house  or  chambers  of  the  lord  chief  justice,  specifying  the 
name  of  the  cause,  and  the  time  and  place  where  the  same  was  tried, 
together  with  the  nature  of  the  motion."  And  where  the  chief  jus- 
tice died,  after  a  rule  nisi  had  been  obtained  by  the  defendant  for  a 
new  trial,  without  any  affidavits  being  filed,  and  before  the  chief 
justice  had  reported  the  evidence  thereon,  the  court  said,  they  could 
not  proceed  on  this  rule;  but  the  defendant  must  now  file  affidavits 
of  the  facts,  and  ground  his  motion  on  them,  without  regarding  the 

.  c  Pr.  Reg.  409.   Bui.  Ni.  Pri.  325,  6.  i>-2  Chit.  Rep.  27/). 

Sed  quaere,  whether  sucli  affidavits  would  '  2  Atk.  319. 

now  be  received!1     Ante,  940.  *  Folkes  v.  Chad  and  others,  M.  22.  Geo. 

d  2  Chit.  Rep.  272.  Ante,  912.  III.  K.  B.  Carstairs  v.  Stein,  T.  55  Geo. 

*  Bennet  v.  Hunt,  T.  15  Geo.  III.  K.  B.  HI.  K.  B.  accord. 

f  6  Taunt.  444.             .  tk  i  chit.  Rep.  383.  in  notif. 

s  2  Price,  399.  i  R.  M.  40  Geo.  III.  K.  B. 
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former  rule,  and  then  the  plaintiff,  on  shewing  cause,  must  answer 
them.™  In  the  Common  Pleas,  the  court  will  not  hear  a  rule  for  a 
new  trial  discussed,  without  having  the  report  of  the  judge  who  tried 
the  cause,  though  there  he  no  dispute  ahout  the  facts:11  And,  in  any 
of  t  he  courts,  if  the  judge  who  tried  the  cause  declared  himself  satis- 
fied with  the  verdict,  it  has  been  usual  not  to  grant  a  new  trial,  on 
account  of  its  being  against  evidence:  On  the  other  hand,  if  he 
declare  himself  dissatisfied  with  the  verdict,  it  is  pretty  much  of 
course  to  grant  it."  In  a  case  where  a  judge  only  reported  evidence, 
without  declaring  himself  to  be  satisfied  or  dissatisfied  with  the 
verdict,  the  court  were  under  difficulty  how  to  act:  they  seemed 
inclined  however  to  hear  it  spoken  to;  but,  through  their  interposi- 
tion*, the  parties  agreed  to  abide  by  the  determination  of  the  point 
of  law. t 

The  granting  of  a  new  trial  is  either  without,  or  upon  payment  of 
the  costs  of  the  former  trial;  or  such  costs-are  directed  to  abide  the 
event  of  the  suit:  or  nothing  is  said  respecting  them.  If  a  new  trial 
be  granted  for  irregularity,,  the,  costs  of  the  former  trial  ought  not  to 
be  paid;'1  and  the  party  applying  is  in  such  case  entitled  to  the  costs 
[*946]  of  the  application.  When  the  plaintiff  has  been  nonsuited, 
by  the  mistake  of  the  judge  in  point  of  law,  the  courts  have  in  seve- 
ral instances  ordered  the"  nonsuit  to  be  set  aside,  without  costs;r  and 
verdicts  have  been  set  aside  in  a  similar  manner,  when  they  have 
been  obtained  by  unfair  practice,s  or  contrary  to  "law  and  the  judge's 
direction.1  In  general,  when  the  jury  have  given  a  perverse  verdict, 
the  court  will  grant  a. new  trial  without  costs;"  but  when  a  new  trial 
is  granted  for  the  error  or  mistake  of  the  jury,  either  in  finding  a 
verdict  without  or  contrary  to  evidence,  or  m  giving  excessive 
damages,  it  is  always  upon  payment  of  the  costs  of  the  former  trial. x 
Where  the  cause  was  taken  as  an  undefended  one  by  mistake,  the 
court  of  King's  Bench  refused  to  make  the  payment  of  costs  a  con- 
dition of  the  rule  for  a  new  trial :y  And  when  a  new  trial  is  granted 
to  the  defendant  on  payment  of  costs,  the  plaintiff  should  not  carry 
down  the  causa  for  trial  until  they  are  paid;  for  if  he  do,  *he  will 
have  no  remedy  Tor  the  costs  of  the  former  trial,  even  though  he 
should  again  obtain  a  verdict.  '■  The  court  of  Exchequer,  however, 
will  not  order  a  prisoner,  applying  for  a  new  trial  on  the  ground  of 

•"  1  Kenyon,  370.  u  Wilkinson  v.  Commissioners  of  Navy, 

n  5  Taunt.  340.  E.  25  Geo.  III.  K.  B.  per  Lord  Mansfield, 

°  Cas.  1nnp.  Hardw.  23.  Barnes,  439.  Ch.  J.  andj^er  Lord  Ellenhorough,  Ch.  J. 

Bui.  Ni.  Pri.  327.  and  see  6  Price,  146.  in  the  case  of  Jhworth  v.  Samuel,  II.  5S 

Ante,  939.  Geo.  III.  K.  B.  1  Chit.  Rep.  633,  4.  (a), 

p  Bex  v.  Phillips,  23.  Geo.  II.  Bui.  Ni.  and  see  2  Chit.  Rep.  268.  426. 

Pri.  327.  *  12  Mod.  370.  1  Str.  642.  1  Bur.  12. 

1 12  Mod.  370.  393.   2  Bur.  665.  Wilkinson  v.  Commis- 

T 1  Blac.  Bep.  670.  Sav.  Costs,  189.  3  sioners  of  Navy,  E.  25  Geo.  III.  K.  B.  Pr. 

Wils.  146.  338.  1  Chit.  Rep.  633,  4.  (-a.)  Beg".  408.  C.  P.  and  see  1  Durnf.  &  East, 

8  1  Bur.  352.  20. 1  Chit.  Rep.  633,  4.  (a.)  2  Chit.  Rep. 

'  Say.  Costs,  189.  2  Bur.  1224.  1  Blac.  426. 

Rep.  298.  S.  C.  1  Blac.  Rep.  670.  Gamier         y  1  Chit.  Rep.  634.  in  ?wtis. 

v.  JSlonehouse,  M.  24  Geo.  III.  K.  B.  S.  P.        z  Doe  ex  dim.  Davie  and  another  v.  Had- 

1  Chit.  Rep.  633,  4.  (a.)  3  Barn.  &.  Aid.  don,  M.  25  Geo.  III.  K.  B. 

692. 
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excessive  damages,  to  pay  the  costs  of  the  former  trial,  before  the 
plaintiff's  counsel  proceed  to  shew  cause  against  the  rule.a 

On  granting  a  new  trial  for  the  misbehaviour  of  the  jury,  the  costs 
of  the  former  trial  were  directed  to  abide  the  event  of  the  suit.b  And 
where  one  party  having  obtained  a  verdict,  in  the  Common  Pleas, 
the  court  granted  a  new  trial,  directing  that  the  costs  of  the  former 
one  should  abide  the  event  of  the  new  trial,  and  on  the  second  trial 
the  verdict  was  for  the  other  party;  it  was  holden,  that  the  latter  was 
only  entitled  to  the  costs  of  the  second  trial.0  So  when,  upon  setting 
aside  a  verdict  for  the  plaintiff,  the  costs  are  directed  to  abide  the 
event,  and  then  the  plaintiff  discontinues  the  action,  the  defendant  is 
not  entitled  to  the  costs  of  the  trial. dt  So  when,  upon  setting  aside 
a  non-suit,-  or  verdict  for  the  defendant,  the  costs  are  directed  to 
*abide  the  event  of  the  suit,  though  the  plaintiff  succeed  on  [*947] 
the  second  trial,  he  is  not  entitled  to  the  costs  of  the  first:  neither  is 
the  defendant,  in  such  case,  entitled  to  the  costs  of  the  first  trial. 
And  although  a  defendant  succeeded  upon  the  first  trial  by  a  forgery, 
the  court  cannot  give  the ,  plaintiff,  succeeding  on  the  second  trial, 
the  costs  of  both.e  Where  the  plaintiff,  in  an  action  on  a  policy  of 
insurance,  having  recovered  for  an  average  loss,  obtained  a  new 
trial,  the  costs  of  the  first  being  directed  to  abide  the  event,  and 
at  the  second  trial  recovered  again  for  no  more  than  an  average 
loss;  the  court  of  Common  Pleas  held,  that  he  was  entitled  to 
the  costs  of  one  of  the  trials  only,  and  the  defendant  to  the  costs 
of  neither. ee  But  in  general,  when  the  same  party  succeeds  on 
both  trials,  he  is  entitled  to  the  costs  of  both.f  And  when  a  new 
trial  is  ordered,  the-  costs  to  abide  the  event,  Such  event  means  the 
ultimate  event  of  the  cause:  and  therefore,  if  the  verdict  on  the 
second  trial  be  set  aside,  and  on  a  third  trial  the  ultimate  event  is 
the  same  as  at  the  first,  the  party  will  be  entitled  to  the  costs  of  the 
first  trial.  & 

When  the  rule  is  silent  as  to  oosts,  the  costs  of  the  first  trial  are 
not  in  general  allowed,  in  the  King's  Bench,  whichever  way  the 
verdict  may  go  upon  the  second  trial.*1  But  where  the  court,  after 
the  argument  of  a  special  case,  directed  a  new  trial,  because  the  case 
was  insufficiently  stated,1  or  the  defendant,  after  verdict  against  him, 
applied  for  and  obtained  a  rule  for  a  new  trial,k  and  afterwards  the 


*  4  Price,  307.  t  Doug-.  437.  Sholbred  v.  Nutt,  M.  23 

b  1  Str.  642.  and  see  Willes,  488.  Gep.  III.  K.  B.  3  Durnf.  &  East,  507.  6 

c  2  New  Rep.  C.  P.  382.  5  Moore,309.  Durnf.  &  East,  71.  131.  1  East,  111.  1  H. 

a  1  Barn.  &  Aid.  566.  Blac,  639.  1  Barn.  &  Cres.  100.  but  see  1 

e  4  Taunt.  671.  Str.  300.  5  Bur.  2694.  6  Durnf.  &  East, 

ee  1  Bing\  393.  144.  10  East,  416.  2  Barn.  &  Aid.  317.  1 

f  8  Durnf.  &  East,  619.  1  East,  114  {a).  Chit.  Rep.  19.  S.  C.  Id.  633. 

S.  C.  cited.  1  Bing.  394.  *  6  Durnf.  k.  East,  144.  Ante,  931. 

s  5  Barn.  &  Aid.  766.  *  2  Barn.  &  Aid.  3 17.1  Chit.  Rep.  19.  S.C. 


f  So,  where  the  court  granted  a  rule  for  a  new  trial,  on  the  application  of  the 
defendant  in  a  case  where  the  plaintiff  succeeded,  and  the  latter  applied  to  amend 
his  declaration,  but  discontinued  the  action,  not  chusing  to  pay  the  costs  of  the 
former  trial,  as  the  condition  of  the  amendment: — Held,  that  the  defendant  was  not 
entitled  to  the  costs  of  that  trial,  notwithstanding  the  plaintiff's  discontinuance. 
8  Bowl.  &  Ryl.  220. 
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defendant,  instead  of  going  down  to  trial  again,  gave  the  plaintiff  a 
cognovit;  the  court  of  King's  Bench  held,  that  he  was  liahle  to  pay 
the  costs  of  the  former  trial.  So  where,  after  verdict  for  the 
defendant,  and  a  new  trial  awarded  upon  a  question  of  law,  without 
any  thing  being  said  as  to  costs,  the  parties,  instead  of  proceeding  to 
a  sepond  trial,  agreed  to  state  the  facts  specially,  as  if  a  case  had 
been  reserved  at  the  first,  on  which  the  postea  was  afterwards  deli- 
vered to  the  plaintiffs,  that  court  held,  that  they  were  entitled  to  the 
costs  of  the  first  trial.1  In  the  Common  Pleas,  the  rule  is  different: 
for  there,  if  a  new  trial  be  granted,  and  the  rule  say  nothing  about 
costs,  if  the  verdict  on  the  second  trial  go  the  same  way,  the  party 
succeeding  is  entitled  to  the  costs  of  both  trials;  but  if  the  verdicts 
go  different  ways,  the  party  ultimately  succeeding  is  not  entitled  to 
the  costs  of  the  first  trial.™  So,  where  the  jury  find  an  insufficient 
verdict,  upon  which  the  court  can  give  no  judgment,  and  a  new 
trial  is  granted,  the  party  ultimately  succeeding  is  not  entitled,  in  the 
[*94S]  Common  Pleas,  *to  the  costs  of  the  former  trial."  If  the  plain- 
tiff obtain  a  verdict  for  a  total  loss  on  a  policy,  which  he  endea- 
vours to  support  on  a  rule  nisi  for  a  nonsuit,  and  the  court  are  ol 
opinion  that  he  is  not  entitled  to  recover  as  for  a  total  loss,  but  only 
to  a  return  of  premium,  the  plaintiff  is  not  entitled,  in  the  Com- 
mon Pleas,  to  the  costs  of  the  rule;  nor  to  any  costs,  except  those 
of  the  count  for  money  had  and  received,  and  such  parts  of  the 
briefs  and  evidence  as  are  applicable  thereto.0  In  the  Exchequer, 
if  a  cause  come  on  for  trial  and  be  referred,  and  the  arbitrator's 
award  in  favor  of  the  plaintiff  be  afterwards  set  aside,  so  that  the 
cause  is  in  consequence  subsequently  tried,  the  plaintiff,  if  he  obtain 
a  verdict,  will  be  allowed  the  costs  of  the  former  trial. JP 

If  the  verdict  or  nonsuit  be  set  aside,  and  a  new  trial  granted, 
the  rule  for  that  purpose  should  be  drawn  up  and  served;  and  if  it 
be  on  payment  of  costs^  an  appointment  must  be  obtained  to  tax 
them,  from  the  master  or  prothonotaries;  and  when  taxed,  they 
must  be  forthwith  paid,  or  the  prevailing  party  may  move  the  court 
to  discharge  the  rule,  and  for  leave  to  sign  judgment,  and  tax  his 
costs. i  And,  in  the  King's  Bench,  where  a  nonsuit  is  set  aside 
upon  payment  of  costs,  such  payment  is  made  a  condition  prece- 
dent to  setting  it  aside;  and  unless  they  are  paid,  the  plaintiff  cannot 
proceed  to  another  trial. r  It  has  been  said,  that  after  a  new  trial 
granted,  no  amendment  can  be  allowed  in  the  record:9  But  the 
practice  is  otherwise;  it  being  usual,  in  both  courts,  to  permit 
amendments  to  be  made  after  trial,  where  the  justice  of  the  case 
requires  it,  upon  reasonable  terms.1     And  when  a  rule  for  a  new 


'  10  East,  416.  p  1  Price,  310.  andsee  3  Brod.  &  Bing. 

™  Skoolbred  v.  Nutt,  M.  23  Geo.  III.  K.  304. 
15.  Parker  v.  Wells,  1  II.  Blac.  639.  n.  Id.  '       q  13  East,  186. 

641.  1  East,  112.  Scrtcs  v.   Hubbard,  E.  '  Id.  185. 

-14  Geo.  III.  K.  B.  and  see  3  Brod.  &  Bing.  s  2  Blac.  Rep.  920. 

304.  '  7  Durnf.  &.   East,   132.  9    East,  335. 

»  2  Marsh.  475.  but  see  3  Brod.  k.  Bing.  Jnfe,  753,  4.  795,  6.  K.  B.  1  New   Rep. 

304.  C.  P.  28.  2  Bos.  k.  Pul.  243.  3  Taunt.  81 . 

"3  Taunt.  406.  Roulh  v.  Thompson,  K.  C.  P. 
B.  id.  406,  7.  semb.  contra. 
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trial  is  granted,  the  plaintiff  is  not  bound  to  proceed  upon  it  in  any- 
limited  time.u  In  order  to  proceed  to  a  new  trial,  it  is  not  neces- 
sary that  the  nisi  prius  record  should  be  re-engrossed,  unless  the 
postea  be  indorsed  on  it,  or  that  any  new  entries  should  be  made 
or  paid  for;  but  the  record,  in  the  King's  Bench,  must  be  passed 
again,  with  an  alteration  of  the  term  in  the  second  placita,  and  of 
the  return  of  the  distringas  in  the  jurata,  and  a  new  notice  of 
trial  given  ;x  after  which,  another  venire  and  distringas  must  be  sued 
out  and  returned,  and  the  cause  *set  down  anevvJ  In  the  [*949] 
Common  Pleas,  if  the  cause  be  not  tried  the  same  term,  a  new  placita 
must  be  added  to  the  record  of  nisi  prius,  of  the  term  it  is  intended 
to  be  tried;  and  in  that  case  the  record  must  be  re-sealed,  and  paid 
for  again  to  the  clerk  of  the  treasury,  and  there  must  be  a  new 
venire  and  habeas  corpora;  but  this  is  unnecessary,  if  the  cause  be 
tried  the  same  term.2  The  jurat  a  should  also  be  altered,  in  the 
return  of  the  habeas  corpora  juratorum. 


The  only  ground  of  arresting  judgment  at  this  day,  is  some 
matter  intrinsic,  appearing  upon  the  face  of  the  record,  which 
would  render  it  erroneous  and  reversible;  for  though  it  seems  to 
have  been  otherwise  formerly,4  yet  it  is  now  settled,  that  judgment 
cannot  be  arrested  for  extrinsic  or  foreign  matter,  not  appearing  on 
the  face  of  the  record,  but  the  courts  are  to  judge  upon  the  record 
itself,  that  their  successors  may  know  the  grounds  of  their  judg- 
ment. b  The  old  course  of  taking  advantage  in  arrest  of  judgment 
was  thus:  The  party,  after  a  general  verdict,  having  a  day  in  court, 
(for  so  he  has,  as  to  matters  of  law,  though  not  of  fact,)  did  assign 
his  exceptions  in  arrest  of  judgment,  by  way  of  plea,  and  it  was 
called  pleading  in  arrest  of  judgment:  This  differed  from  moving 
in  arrest  of  judgment,  which  was  done  by  one  as  amicus  curiae, 
when  the  party  was  out  of  court.c  After  judgment  on  demurrer, 
there  can  be  no  motion  in  arrest  of  judgment,  for  any  exception  that 
might  have  been  taken  on  arguing  the  demurrer:  the  reason  is,  that 
the  matter  of  law  having  been  already  settled,  by  the  solemn  deter- 
mination of  the  court,  they  will  not  afterwards  suffer  any  one  to 
come  as  amicus  curiae,  and  tell  them  that  the  judgment  which  they 
gave  on  mature  deliberation  is  wrong:  but  it  is  otherwise  after 
judgment  by  default,  for  that  is  not  given  in  so  solemn  a  manner. d 
The  defendant  in  audita  querela  cannot  move  in  arrest  of  judgment; 
but  must  either  demur  at  the  time  of  filing  the  writ  of  audita 
querela,  or  if  the  verdict  be  given  against  him,  must  bring  a  writ 
of  error,  or  move  for  a  new.  trial. e 


«  Buckle  v.  Hollis,  T.  4  Geo.  IV.  K.  B.  »1  Salk.  77. 

*  Bingley  v.  Mattison,  E.  24  Geo.  III.  «>  1  Ld.Raym.232.  ISalk.  77.  S.C.  Id. 
K.  B.  315.  4  Bur.  2287. 

y  Imp.  K.  B.  9  Ed.  449.  and  see  R.  E.  «1  Salk.  77,  8.  315.  6  Mod.  143. 

33  Geo.  III.  K.  B.  2  Saund.  254.  a.   (8.)  ■»  1  Str.  425.    6  Taunt.  650.    2  Marsh. 

254.  b.  326.  S.  C.  6  Moore,  209.  per  Richardson,  J. 

*  Imp.  C.  P.  6  Ed.  384.  and  see  2  Saund.  •  1  Marsh.  226. 
254.  b. 
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The  parties  cannot  move  in  arrest  of  judgment,  for  any  thing 
that  is  aided  after  verdict,  at  common  law;  or  amendable  at  common 
[*950]  law,  *or  by  the  statutes  of  amendments;  or  cured,  as  matter 
of  form,  by  the  statutes  of  jeofails/ 

At  common  law,  when  any  tiling  is  omitted  in  the  declaration, 
though  it  be  matter  of  substance,  if  it  be  such  as  that,  without 
proving  it  at  the  trial,  the  plaintiff  could  not  have  had  a  verdict, 
and  there  be  a  verdict  for  the  plaintiff,  such  omission  shall  not 
arrest  the  judgment. s  This  rule  however  is  to  be  understood  with 
some  limitation;  for  on  looking  into  the  cases,  it  appears  to  be,  that 
where  the  plaintiff  has  stated  his  title  or  ground  of  action  defec- 
tively or  inaccurately,  (because,  to  entitle  him  to  recover,  all 
circumstances  necessary,  in  form  or  substance,  to  complete  the  title 
so  imperfectly  stated,  must  be  proved  at  the  trial,)  it  is  a  fair  pre- 
sumption, after  a  verdict,  that  they  were  proved;  but  that  where 
the  plaintiff  totally  omits  to  state  his  title  or  cause  of  action,  it  need 
not  be  proved  at  the  trial,  and  therefore  there  is  no  room  for  pre- 
sumption:1' And  hence  it  is  a  general  rule,  that  a  verdict  ivill  aid 
a  title  defectively  set  out,  but  not  a  defective  title?  or,  in  other 
words,  nothing  is  to  be  presumed  after  verdict,  but  what  is  expressly 
stated  in  the  declaration,  or  necessarily  implied  from  the  facts  which 
are  stated. k  Thus,  where  the  grant  of  a  reversion  was  stated, 
which  could  not  take  effect  without  attornment,  that,  being  a  neces- 
sary ceremony,  might  be  presumed  to  have  been  proved:1  But 
where,  in  an  action  against  the  indorser  of  a  bill  of  exchange,  the 
plaintiff  did  not  allege  a  demand  on  and  refusal  by  the  acceptor, 
when  the  bill  became  due,  or  that  the  defendant  had  notice  of  the 
acceptor's  refusal,  this  omission  was  held  to  be  error,  and  not  cured 
by  the  verdict:"1  for  in  this  case,  it  was  not  requisite  for  the  plaintiff 
to  prove,  either  the  demand  on  the  acceptor,  or  the  notice  to  the 
defendant,  because  the}''  were  neither  laid  in  the  declaration,  nor 
were  they  circumstances  necessary  to  any  of  the  facts  charged.  So, 
where  a  declaration  in  debt  for  tithes,  on  the  statute  2  &  3  Edw. 
VI.  c.  13.  §  1,  omitted  to  state  that  the  tithes  had  been  yielded 
and  paid,  and  of  right  ought  to  have  been  paid,  within  forty 
years  next  before  the  passing  of  the  act;  the  court  held  that  it 
[*951]  was  defective,  even  after  verdict,  and  the  judgment  was 
arrested."  It  is  however  a  rule,  that  the  defendant  cannot  move 
in  arrest  of  judgment,  for  any  thing  that  he  might  have  pleaded  in 
abatement.0     And  if  there  be  a  misjoinder  of  counts,  and  a  verdict 


'For  the  cases  in  which  defects  are  '  1  Salk.  365.  2  Lcl.  Raym.  1225.  S.  C. 

aided  after  verdict  at  common  law,  or  by  2  Str.  1011. 1023.  Cas.  temp.  Hardw.  116. 

the  statutes  of  jeofails,  see  1  Saund.  228.  S.  C.  1  Bur.  301.  2  Bur.  1159.  3  Wils.  275. 

(1.)  4  Durnf.  &  East,  472. 

s  2  Show.  233.  T.  Raym.  487.  S.  C.  and  k  Per  Buller,  J.  1  Durnf.  &  East,   145. 

see  Cro.  Jac.  44.    Hob.  78.    1  Sid.  218.  and  see  7  Durnf.  &  East,  521.    1  Saund. 

Carth.  304. 389.  1  Salk.  130.  2  Ld.  Raym.  228.  (1). 

1214.    1  Wils.  1.  255.    2  Wils.  5.   4  Bur.  •  Doug.  683. 

2020.  Cowp.  825.   1  Durnf.  &  East,  141.  ">  Id,  679. 

3  Durnf.  &  East,  147.  7  Durnf.  &  East,  «>  4  Barn.  Sc  Aid.  655. 

518.  2  Ros.  &  Pul.  259.  267.  •  2  Blac.  Rep.  1120. 

k  Doug.  679. 
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for  the  plaintiff  on  the  counts  well  joined,  and  for  the  defendant  on 
the  others,  the  misjoinder  is  not  a  cause  for  arresting  the  judgment? 
So,  when  there  is  a  misjoinder  of  counts,  one  of  them  being  partly 
in  case  and  partly  in  trespass,  and  another  entirely  in  trespass,  and 
no  evidence  was  given  as  to  the  acts  of  trespass,  the  verdict,  if 
taken  generally,  may  be  amended,  according  to  the  evidence,  by 
the  judge's  notes. i 

Another  rule  at  common  law  is,  that  surplusage  will  not  vitiate, 
after  verdict;  utile  per  inutile  non  vitiatur:r  and  therefore,  in 
trover,  if  the  plaintiff  declare  that  on  the  third  of  March  he  was 
possessed  of  goods,  which  came  to  the  defendant's  hands,  and  that 
afterwards,  to  wit,  on  the  first  of  March,  he  converted  them  to  his 
own  use,  this  is  cured  after  verdict;  for  "  that  he  afterwards 
converted  them"  is  sufficient,  and  the  scilicet,  is  void.3 

As  the  plaintiff's  action  must  have  all  the  essentials  necessary  to 
maintain  it,  so  the  defendant's  bar  must  be  substantially  good;  and 
if  the  gist  of  the  bar  be  bad,  it  cannot  be  cured  by  a  verdict  found 
for  the  defendant:  but  if  it  be  found  for  the  plaintiff,  he  shall  have 
judgment,  either  for  the  badness  or  falsity  of  the  bar.*  Thus,  before 
the  statute  for  the  amendment  of  the  law,"  if  the  defendant  had 
pleaded  payment  without  an  acquittance,  and  it  had  been  found  for 
him,  yet  he  could  not  have  had  judgment,  because  the  gist  of  the 
plea  was  bad;  since  the  obligation  remained  in  force,  until  dissolved 
eodem  ligamine  quo  ligatur:  but  if  it  had  been  found  for  the 
plaintiff,  he  should  have  had  judgment. x 

When  a  plea  confesses  the  action,  and  does  not  sufficiently  avoid 
it,  judgment  shall  be  given  on  the  confession,  without  regard  to  a 
verdict  for  the  defendant,  which  is  called  a  judgment  non  obstante 
veredicto?  and  in  such  case,  a  writ  of  inquiry  shall  issue.  The 
right  method,  in  cases  of  this  nature,  is  not  to  stay  the  entry  of 
judgment  upon  the  *  verdict  by  rule;  but  to  enter  the  verdict  [*952] 
upon  record,  and  then  the  judgment  for  the  plaintiff  non  obstante 
veredicto.7-  But  where,  in  an  action  for  a  libel,  the  defendant 
pleaded  the  general  issue,  and  eight  special  pleas  of  justification; 
and  the  jury,  at  the  trial,  found  a  verdict  for  the  plaintiff  on  the 
general  issue,  and  two  of  the  special  pleas,  without  assessing  dam- 
ages, and  for  the  defendant  on  the  other  pleas;  and  the  court,  on 
motion  to  enter  up  judgment  for  the  plaintiff  non  obstante  veredicto, 
decided  that  the  latter  pleas  were  ill,  and  awarded  a  writ  of  inquiry 
to  assess  the  damages,  and  final  judgment  was  entered  thereon,  in 
the   King's  Bench ;a  the  court  of  Exchequer   chamber,   we  have 

p  2  Maule  &.  Sel.  533.  1  Str.  394.  2  Str.  873.  Barnes,  255.  Com. 

i  1  Chit.  Rep.  625.  (a).  Rep.  548.  S.  C.  Willes,  3G4.  Barnes,  266. 

r  Co.  Lit.  303.  b.  Plowd.  232.  1  Saund.  S.  C.  1  Bur.  301.  Cowp.  510.  Doug.  749. 

169.  287.  2  New  Rep.  C.  P.  225.  (a).  4  Taunt.  821. 

»  Cro.  Jac.  428.  6  Taunt.  305.  1  Marsh.  614.  S.  C.  1  Moore, 

'  Gilb.  C.  P.  140.  2  Saund.  319.  c.  199.  8  Taunt.  413.  2  Moore,  464.  S.  C.  3 

«  4  Ann.  c.  16.  Moore,  610. 1  Brod.  &.  Bing.  280.  S.  C.  4 

*  5  Co.  43.  Cro.  Eliz.  455.    Moor,  692.  Barn.  &  Aid.  560.  3  Dowl.  &  Ryl.  27.    2 

S.  C.  Cro.  Eliz.  778.  Barn.  8c  Cres.  302. 

y  Cro.  Eliz.  214.  Carth.  370. 1  Salk.  173.  z  Willes,  364.   Barnes,  266.  S.  C. 

S.  C.  6  Mod.  1.  2  Ld.  Raym.  924.  S.  C.  »  3  Barn.  &  Aid.  702. 
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seen,b  on  a  writ  of  error,  reversed  the  judgment  as  to  the  award 
of  the  writ  of  inquiry,  and  final  judgment  thereon,  and  remitted 
the  record  to  the  court  of  King's  Bench,  and  directed  that  court  to 
award  a  venire  de  novo,  to  try  the  general  issue,  and  issue  joined 
on  the  two  special  pleas,  on  which  the  finding  was  for  the  plaintiff; 
holding  the  verdict  on  those  issues  to  be  void,  because  no  damages 
had  heen  assessed.0 

A  verdict  cannot  help  an  immaterial  issue;  but  an  informal  one 
is  aided  by  the  32  Hen.  VIII.  c.  30.d  An  immaterial  issue  is,  when 
that  which  is  materially  alleged  by  the  pleadings  is  not  traversed, 
but  an  issue  taken  on  such  a  point  as  will  not  determine  the  merits 
of  the  cause:  An  informal  issue  is,  where  such  allegation  is  not 
traversed  in  a  proper  manner.e  When  the  issue  is  immaterial,  the 
courts  will  award  a  repleader;  respecting  which,  the  following 
rules  were  laid  down  by  the  court,  in  the  case  of  Staple  and  Hay- 
don:*  First,  that  at  common  law,  a  repleader  was  allowed  before 
trial,  because  a  verdict  did  not  cure  an  immaterial  issue;  but  now 
a  repleader  ought  never  to  be  allowed  till  trial,  because  the  fault  of 
the  issue  may  be  helped  after  verdict,  by  the  statute  of  jeofails. 
Secondly,  that  if  a  repleader  be  denied  where  it  should  be  granted, 
or  granted  where  it  should  be  denied,  it  is  error.  Thirdly,  that  the 
judgment  of  repleader  is  general,  namely,  quod  partes  replacitent; 
and  the  parties  must  begin  again  at  the  first  fault,  which  occasioned 
the  immaterial  issued  Thus,  if  the  declaration  be  ill,  and  the  bar 
and  replication  are  also  ill,  the  parties  must  begin  de  novo:  but  if 
the  bar  be  good,  and  the  replication  ill,  at  the  replication.11  Fourthly, 
[*953]  no  costs  *are  allowed  on  either  side.1  Fifthly,  that  a 
repleader  cannot  be  awarded  after  a  default  at  nisi  priiis.  To 
which  may  be  added,  that  a  repleader  can  never  be  awarded  after  a 
demurrer,  or  writ  of  error,  but  only  after  issue  joined  ;k  nor  where 
the  court  can  give  judgment  on  the  whole  record:1  and  it  is  not 
grantable  in  favour  of  the  person  who  made  the  first  fault  in 
pleading.1" 

The  distinction  between  a  repleader,  and  a  judgment  non  obstante 
veredicto,  seems  to  be  this:  that  where  the  plea  is  good  in  form, 
though  not  in  fact,  or,  in  other  words:  if  it  contain  a  defective  title, 
or  ground  of  defence,  by  which  it  is  apparent  to  the  court,  upon 
the  defendant's  own  shewing,  that  in  any  way  of  putting  it,  he  can 
have  no  merits,  and  the  issue  joined  thereon  be  found  for  him,  there, 
as  the  awarding  of  a  repleader  could  not  mend  the  case,  the  court, 
for  the  sake  of  the  plaintiff,  will  at  once  give  judgment  non  obstante 
veredicto;11  but  where  the  defect  is  not  so  much  in  the  title,  as  in 


»>  Jlnte,  622.  Barnes.  125.  2  Bos.  &.  Pul.  376. 

«  3  Brod.  &  Bin?.  297.  k  3  Salk.  306. 

<*  Gilb.  C.  P.  147.  '  Willes,  532,  3. 

e  Cro.  Eliz.  227.  Carth.  371.  1  Lev.  32.  »  1  Ld.  Raym.  170.    Doug.  396.  747. 

2  Mod.  137.  and  see  2  Saund.  319.  b. 

f  2  Salk.  579.  and  see  6  Mod.  1.  2  Ld.  "1  Salk.  173.  6  Mod.  1.  2  Ld.  Raym. 

Raym.  922.  3  Salk.  121.  S.  C.  924.  S.  C.  1  Str.394.  2  Str.  873.  Willes, 
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'  2  Vent.  196.    6  Durnf.  k  East,  131.  951.  (y.) 
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the  manner  of  stating  it,  and  the  issue  joined  thereon  is  immaterial, 
so  that  the  court  know  not  for  whom*  to  give  judgment,  whether  for 
the  plaintiff  or  defendant,  there,  for  their  own  sake,  they  will  award 
a  repleader:0  A  judgment  therefore  non  obstante  veredicto  is  always 
upon  the  merits,  and  never  granted  but  in  a  very  clear  case;?  a 
repleader  is  upon  the  form  and  manner  of  pleading,  i 

A  venire  facias  de  novo1'  is  grantable  in  the  following  cases: 
First,  when  the  jury  are  improperly  chosen,  or  there  is  any  irre- 
gularity in  returning  them.8  Secondly,  when  they  have  improperly 
conducted  themselves.*  Thirdly,  when  they  give  general  damages, 
on  a  declaration  consisting  of  several  counts,  and  it  afterwards 
appears  that  one  or  more  of  them  is  defective."  Fourthly,  when  the 
*verdict,  whether  general  or  special, x  is  imperfect,  by  reason  [*954] 
of  some  uncertainty  or  ambiguity,y  or  by  finding  less  than  the  whole 
matter  put  in  issue, t  or  by  not  assessing  damages.2  Fifthly,  by  the 
statute  7  &  8  W.  III.  c.  32.  §  1.  if  the  plaintiff,  after  issuing  jury 
process,  do  not  proceed  to  trial  at  the  first  assizes:  but  if  the  jury  be 
discharged  at  the  assizes,  in  order  to  have  a  view,  there  is  no  need 
of  a  venire  de  novo.3-  A  venire  de  novo  may  be  granted  by  a  court 
of  error;b  or  after  a  demurrer  to  evidence,0  or  bill  of  exceptions:4 
But  there  is  no  instance  of  a  court  of  error  granting  a  venire  de  novo, 
when  the  proceedings  originated  in  an  inferior  court.6  And  when 
a  venire  de  novo  is  awarded,  the  party  succeeding  is  only  entitled 
to  the  costs  of  the  second  trial. f 

The  doctrine  of  amendments  having  been  already  considered,  I 
shall  next  proceed  to  take  a  short  review  of  the  statutes  of  jeofails , 


o  3  Salk.  305.  1  Ld.  Raym.  391.  S.  C.  y  Same  cases;  5  Bur.  2669.  7  Durnf.  k 
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Taunt.  237.  R.  39. 
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t  Id.  ibid.  Doug-.  730.  1  Durnf.  &  East,  783.  5  Durnf. 
«  R.  M.  1654.  §  21.  K.  B.  R.  M.  1654.  k  East,  367.  2  H.  Blac.  211.  2  New  Rep. 

§  24.  C.  P.  Barnes,  478.  Doug-.  377,  8.  C.  P.  328.  9.  3  Barn.  &  Aid.  642.  but  see 

and  see  1  Durnf.  &  East,  542.  6  Durnf.  2  Str.  1055.   1  Durnf.  &  East,  151.  semb. 

&  East,  691.  2  Saund.  171.  b.  Ante,  925.  contra. 
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mentin  an  action  for  wordsin  one  count,  367.  2  H.  Blac.  211. 
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secus,  where  there  are  two  counts,  and  B.  2  Durnf.  &  East,  125.  3  Durnf.  &  East, 

none  of  the  words  in  one  are  actionable,  36.  2  New  Rep.  C.  P.  328,  9. 

and  there  is  a  general  verdict  for  the  e  l  Durnf.  k  East,  153.  3  Barn.  &.  Aid. 

plaintiff.  Willes,  443.  and  see  2  Saund.  610.  S.  C.  cited,  but  see  2  Durnf.  k  East, 

171.  d.  125,  contra.    . 
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f  Or,  when  issues  being  taken  on  several  pleas,  a  verdict  is  found  on  one  only. 
6  Bowl.  &  Ryl.  68. 
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and  the  decisions  thereon,  as  applicable  to  different  proceedings  in 
the  course  of  the  suit.      And  first,  of  the  origmal  writ. 

The  want  of  an  original  writ,  we  have  seen,&  is  aided  after  ver- 
dict, by  the  18  Eliz.  c.  14:  which  statute  has  been  extended,  by  an 
equitable  construction,  to  the  want  of  a  bill  upon  the  file.'1  This 
statute  also  cures  the  want  of  form,  touching  false  Latin,  or  variance 
from  the  register,  or  other  defaults  in  form,  in  any  writ  original 
or  judicial,  &c.  By  the  21  Jac.  I.  c.  13.  "judgment  after  verdict 
shall  not  be  stayed  or  reversed,  by  reason  of  any  variance,  in  form 
only,  between  the  original  writ  or  bill,  and  the  declaration,  plaint 
or  demand."  And  by  the  16  &  17  Car.  II.  c.  8.  (which  Twisden 
Justice  used  to  call  the  omnipotent  act),'  "judgment  after  verdict 
shall  not  be  stayed  or  reversed,  for  want  of  form,  or  pledges  re- 
turned upon  the  original  writ,  or  because  the  sheriff's  name  is  not 
[*955]  returned  thereon,  or  for  want  of  pledges  upon  any  bill  or 
declaration,  &c."  Lastly,  by  the  5  Geo.  I.  c.  13.  (lord  King' s  act,)k 
"  judgment  after  verdict  shall  not  be  stayed  or  reversed,  for  any 
defect  or  fault,  either  in  form  or  substance,  in  any  bill,  writ  original 
or  judicial,  or  for  any  variance  in  such  writs,  from  the  declaration 
or  other  proceedings."1 

Secondly,  the  want  of  a  warrant  of  attorney  for  either  party,  or 
a  misnomer  therein,1"  is  aided  after  verdict,  by  the  32  Hen.  VIII.  c. 
30.  and  IS  Eliz.  c.  14.  And,  by  the  21  Jac.  I.  c.  13.  "judgment 
shall  not  be  stayed  or  reversed,  for  that  the  plaintiff  in  ejectment, 
or  other  personal  action,  being  under  age,  appeared  by  attorney." 
But  if  the  defendant,  being  under  age,  appear  by  attorney,  it  is 
still  error:"  Though,  if  an  attorney  undertake  to  appear  for  an  infant 
defendant,  the  courts  will  oblige  him  to  do  it  in  a  proper  manner." 

Thirdly,  mistakes  and  omissions  in  the  declaration,  and  other 
subsequent  pleadings,  are  oftentimes  cured  by  the  statutes  of 
jeofails;  which  declare,  that  "judgment,  after  verdict,  shall  not  be 
stayed  or  reversed,  by  reason  of  any  mispleading,  lack  of  colour, 
insufficient  pleading  or  jeofail,  or  other  default  or  negligence  of  the 
parties,  their  counsellors  or  attornies;'1  want  of  form  in  any  count, 
declaration,  plaint,  bill,  suit  or  demand ^  lack  of  averment  of  any 
life,  so  as  the  person  be  proved  to  be  alive;1'  want  of  any  prof ert,  or 
the  omission  of  vi  et  armis  or  contra  pacem,  mistaking  the  chris- 
tian name  or  surname  of  either  party,8  sums,  day,  month  or  year, 
in  any  bill,  declaration  or  pleading,  being  right  in  any  writ,  plaint, 
roll  or  record  preceding,  or  in  the  same  roll  or  record  wherein  the 
same  is  committed,  to  which  the  plaintiff  (or,  more  properly, 
the  defendant)  "might  have  demurred,  and  shewn  the  same  for 
cause;  want  of  the  averment  of  hoc paratus  est  verificare,  or  hoc 
j)aratus  est  verificare  per  recordum,  or  for  not  alleging  prout 
patel  per  recordum,  or  the  want  of  a  right  venue,  so  as  the   cause 

s./2/zte,123,4.andseelSaund.318.  (2).    9  Price,  432.  S.  C. 

»  Hob.  130.  134.  264.  281.  "Ante,  113.  Barnes,  413. 

1  1  Vent.  100.  and  see  7  Durnf.  &.  East,  °  1  Str.  114.  445. 
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were  tried  by  a  jury  of  the  proper  county  where  the  action  is  laid; 
or  any  other  matters  of  like  nature,  not  being  against  the  right  of 
the  matter  of  the  suit,  nor  whereby  the  issue  or  trial  is  altered."1 
Fourthly,  the  misjoining  of  the  issue  is  aided  by  the  32  Hen.  VIII. 
c.  30.  which  also  extends  to  any  miscontinuance  or  discontinuance,  or 
*misconveying  of  process:  And  a  discontinuance  is  cured  [*956] 
by  the  appearance  of  the  party,  in  penal  as  well  as  other  actions." 
But  the  want  of  a  similiter  was  formerly  holden  not  to  be  aided  or 
amendable:x  and  where,  in  the  similiter,  the  defendant's  name  was 
put  instead  of  the  plaintiff's,  the  chief  justice  dismissed  the  jury, 
conceiving  that  he  had  no  commission  to  try  the  issue. y  But,  in  a 
subsequent  case,  where  a  similar  mistake  was  made,  the  court,  after 
trial  of  the  issue,  refused  to  arrest  the  judgment:2  and  at  length, 
the  want  of  a  similiter  was  holden  to  be  amendable,  upon  three 
grounds;  first,  that  it  was  merely  an  omission  of  the  clerk;  secondly, 
that  it  was  implied  in  the  &c.  added  to  the  last  pleading;  and  thirdly, 
that  by  amending,  the  court  only  made  that  right,  which  the  defend- 
ant himself  understood  to  be  so,  by  his  going  down  to  trial. a  So 
where,  to  a  rejoinder  concluding  with  a  verification,  the  plaintiff, 
instead  of  taking  issue  and  concluding  to  the  country,  added  the 
similiter,  and  took  down  the  record  to  trial,  and  the  defendant 
obtained  a  verdict,  the  court  would  not  grant  a  new  trial,  but 
amended  the  record :b  So,  where  the  parties  had  gone  down  to  trial, 
upon  a  plea  which  had  not  been  traversed,  the  plaintiff,  after  a  ver- 
dict in  his  favour  upon  the  merits,  was  permitted  to  amend,  by 
adding  a  traverse;  and  the  defendant's  motion  in  arrest  of  judgment 
was  discharged,  upon  payment  of  costs  by  the  plaintiff  of  both 
motions.0  And,  in  the  King's  Bench,  a  record  may  be  amended, 
even  in  a  penal  action,  after  verdict  for  the  plaintiff,  by  inserting  a 
similiter,  though  the  objection  was  taken  at  the  trial.d  But,  in  the 
Common  Pleas,  where  the  defendant  pleaded  six  several  pleas,  and 
the  plaintiff  did  not  reply  to  the  last,  but  left  it  wholly  unnoticed 
in  the  record,  which  he  was  aware  of  before  trial,  and  a  verdict 
was  found  for  the  plaintiff  with  nominal  damages,  subject  to  the 
award  of  an  arbitrator,  who  found  for  the  plaintiff  on  the  first  and 
second  issues,  and  for  the  defendant  on  the  third,  fourth,  and  fifth, 
without  prejudice  to  the  objection  on  the  record;  the  court  held, 
that  the  plaintiff  could  not  amend,  by  adding  a  traverse  and  similiter 
to  the  sixth  plea;  and  that  the  defendant  was  not  entitled  to  arrest 
the  judgment,  but  might  bring  a  writ  of  error:6  And,  in  a  late  case, 
the  omission  of  a  similiter  was  holden  to  be  an  irregularity,  for 
which  the  court  set  aside  the  verdict. f 


1 16  &  17  Car.  II.  c.  8.  »>  1  New.  Rep.  C.  P.  28. 

«  6  Durnf.  &  East,  255.  « 5  Taunt.  16.4. 

*  1  Str.  641.  8  Mod.  376.  S.  C.  d  2  Chit.  Rep.  25. 1  Stark.  M.  Pri.  400. 

y2Str.  1117.              z3  Bur.  1793.  S.  C. 

aCowp.  407.  and  see  1   Str.   551,  2  «  2  Moore,  215. 

Saund.  319.  (6.)  1  Stark,  Ni.  Pri.  400.  f  '  3  Brod.  &  Bing.  1.  6  Moore,  57.  S.  C. 
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[*957]  Fifthly,  with  respect  to  the  jury  process,  it  is  provided 
by  the  statute  21  Jac.  I.  c.  13.  that  "  after  verdict,  judgment  shall 
not  be  stayed  or  reversed,  by  reason  that  the  venire  facias,  habeas 
corpora  or  distringas,  is  awarded  to  a  wrong  officer,  upon  any 
insufficient  suggestion;  or  by  reason  the  visne  is  in  some  part  mis- 
awarded,  or  sued  out  of  more  places,  or  of  fewer  places,  than  it 
ought  to  be,  so  as  some  one  place  be  right  named;  or  by  reason  that 
any  of  the  jury  which  tried  the  said  issue  is  mis-named,  either  in 
the  surname  or  addition,  in  any  of  the  said  writs,  or  in  any  return 
upon  any  of  the  said  writs,  so  as  upon  examination  it  be  proved  to 
be  the  same  man  that  was  meant  to  be  returned;  or  by  reason  that 
there  is  no  return  upon  any  of  the  said  writs,  so  as  a  panel  of  the 
names  of  the  jurors  be  returned  and  annexed  to  the  said  writ;  or 
for  that  the  sheriff's  name,  or  other  officer's  name,  having  the  return 
thereof,  is  not  set  to  the  return  of  any  such  writ,  so  as  upon  exami- 
nation it  be  proved  that  the  said  writ  was  returned  by  the  sheriff 
or  under-sheriff,  or  any  such  other  officer."  And,  by  the  statute 
16  &  17  Car.  II.  c.  8.  the  want  of  a  right  venue  is  cured  after  ver- 
dict, so  as  the  cause  be  tried  by  a  jury  of  the  proper  county,  where 
the  action  is  laid.  The  last  of  these  statutes  seems  to  extend,  not 
only  to  cases  where  there  is  a  wrong  venue  in  a  right  county,  but 
also  to  those  where  the  cause  has  been  improperly  tried  in  a  wrong 
county. s  But  where,  in  ejectment  for  lands  in  Cardiganshire,  the 
venue  was  awarded  out  of  Shropshire,  upon  a  suggestion  of  its  being 
the  next  English  county,  the  court,  after  verdict  for  the  plaintiff, 
arrested  the  judgment  on  the  ground  of  a  mis-trial, t  Herefordshire 
being  the  next  adjoining  English  county  to  South  Wales;  although 
it  appeared,  that  Shropshire  was  in  fact  nearer  to  the  lands  in  ques- 
tion, and  the  cause  might  have  been  more  conveniently  tried  there 
than  in  Herefordshire.11 

If  a  venire  be  of  the  same  action,  and  between  the  same  parties, 
all  other  faults  are  amendable.1  But  these  are  incurable:  and  there- 
fore, in  ejectment,  if  the  venire  be  of  a  plea  of  trespass,  omitting 
and  ejectment  of  farm,  it  is  ill,  because  not  in  the  same  action; 
but  if  the  distringas  had  been  right,  the  court  would  have  adjudged 
the  venire  to  be  null,  and  the  want  of  it  is  aided.k  So,  in  scire 
facias  against  an  executor,  to  have  execution  of  a  judgment  for 
damages  in  trover,  it  was  moved  in  arrest  of  judgment,  that  the 
[*958]  venire  was  in  a  *plca  of  debt,  and  a  new  venire  was  awarded.1 
The  statute  21  Jac.  I.  only  extends  to  the  surnames  and  additions 
of  the  jurors;  and  therefore,  if  there  be  a  mistake  in  the  christian 
name,  it  is  incurable.111     But  the  court  of  Common  Pleas  refused  to 
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set  aside  a  verdict,  and  grant  a  new  trial,  because  one  of  the  jurors 
was  named  Henry  in  the  venire,  habeas  corpora,  and  postea,  his 
real  christian  name  being;  Harry.11  And  in  a  late  case,  where  the 
son  of  a  juryman  summoned  and  returned,  had  answered  to  his 
father's  name,  when  called  on  the  panel,  and  served,  without  objec- 
tion, as  one  of  the  jury  on  the  trial  of  the  cause;  the  court  of  King's 
Bench,  after  consulting  with  the  other  judges,  held  that  this  was  not. 
of  itself  a  sufficient  ground  for  setting  aside  the  verdict,  as  for  a  mis- 
trial:0 But  where  a  person  not  summoned  to  serve  on  a  jury,  an- 
swered to  the  name  of  a  person  who  was,  and  served  in  his  room, 
the  objection  having  been  made  before  the  verdict  was  taken,  the 
court  of  Common  Pleas  awarded  a  venire  de  novo?  It  is  necessary 
however,  by  the  above  statute,  that  there  should  be  a  panel  returned: 
therefore,  if  the  sheriff  return  but  twenty-three  on  the  venire,  and 
twenty-four  on  the  distringas  or  habeas  corpora,  and  the  twenty- 
fourth,  omitted  on  the  venire,  appear  and  be  sworn,  the  verdict  will 
be  void:i  But  if  twelve  of  the  twenty-three  be  sworn,  and  not  the 
twenty-fourth,  it  is  aided  by  the  18  Eliz.  So,  where  there  were 
but  twenty-four  returned  upon  the  panel  annexed  to  the  venire 
facias,  and  there  were  forty-eight  on  the  habeas  corpora,  upon 
which  the  defendant  made  no  defence,  the  court  of  Common  Pleas, 
upon  motion,  set  aside  the  verdict  without  costs;  saying,  that  the 
21  Jac.  I.  means  only  the  formal  words  upon  the  writ,  for  there 
must  be  a  panel  annexed  to  the  return.1'  Where,  in  a  distringas, 
the  day  of  nisi  prius  is  made  subsequent  to  the  day  in  bank,  it  is 
not  amendable.8 

The  statutes  of  jeofails  are  extended,  by  the  statute  for  the  amend- 
ment of  the  law/  to  judgments  entered  upon  confession,  nihil  dicit, 
or  non  sum  informatics,*  in  any  court  of  record;  and  it  is  thereby 
enacted,  that  "  no  sueh  judgment  shall  be  reversed,  nor  any  judg- 
ment upon  any  writ  of  inquiry  of  damages  executed  thereon  be 
stayed  or  reversed,  for  or  by  reason  of  any  imperfection,  omission, 
defect,  matter  or  thing  whatsoever,  which  would  have  been  aided 
and  *cured  by  any  of  the  said  statutes  of  jeofails,  in  case  a  [*959] 
verdict  of  twelve  men  had  been  given  in  the  said  action  or  suit,  so 
as  there  be  an  original  writ  or  bill,  and  warrants  of  attorney  duly 
filed  according  to  law:"  And,  by  a  subsequent  act,x  this  and  all  the 
statutes  of  jeofails  are  extended  to  writs  of  mandamus,  and  infor- 
mations in  nature  of  a  quo  warranto.  But  pleadings  on  writs  of 
extent,  are  not  considered  as  proceedings  for  the  recovery  of  the 
king's  debts,  within  the  meaning  of  the  statute  4  Ann.  c.  16.  §  24. ^ 
A  motion  in  arrest  of  judgment,  after  judgment  by  default,  is  to  be 
considered  exactly  the  same  as  if  the  question  had  arisen  on  a  ge- 
neral demurrer:2  and  on  demurrer,  we  may  remember,  that  by  the 
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statute  4  Ann.  c.  16.  the  court  are  required  to  give  judgment  accord- 
ing to  the  very  right  of  the  cause,  without  regarding  any  such  im- 
perfections, omissions  and  defects,  as  are  particularly  mentioned  in 
the  act,  or  any  other  matter  of  like  nature,  except  the  same  shall  be 
specially  set  down  and  shewn  for  cause  of  demurrer,  notwithstand- 
ing the  same  might  have  heretofore  been  taken  to  be  matter  of  sub- 
stance, and  not  aided  by  the  statute  of  Queen  Elizabeth,  so  as  suf- 
ficient matter  appear  in  the  pleadings,  upon  which  the  court  may 
give  judgment,  according  to  the  very  right  of  the  cause. a  As  there 
cannot  however  be  the  same  intendment,  in  support  of  a  judgment 
by  default,  as  after  a  verdict,  it  has  been  holtlen,  that  the  statutes  of 
jeofails  do  not  protect  judgments  by  default,  against  objections  that 
are  cured  by  a  verdict  at  common  law,  but  such  only  as  are  remedied 
after  a  verdict  by  the  statutes.b 

The  statute  32  Hen.  VIII.  c.  30.  is  confined  to  actions  at  common 
law;  and,  in  all  the  subsequent  statutes  of  jeofails,  there  is  a  proviso, 
that  they  shall  not  extend  to  criminal  proceedings;  nor  to  any  writ, 
bill,  action,  or  information  upon  any  popular  or  penal  statute,  other 
than  such  as  concern  the  customs,  and  subsidies  of  tonnage  and 
poundage.0  It  has  however  been  determined,  that  the  statute  32 
Hen.  VIII.  c.  30.  extends  to  penal  actions.11  And,  by  the  statute  4 
Geo.  II.  c.  26.  which  reduces  the  forms  of  legal  proceedings  into 
the  English  language,  "  all  and  every  statute  and  statutes  for  the 
reformation  and  amending  of  the  delays  arising  from  way  jeofails, 
shall  and  may  extend  to  all  and  every  form  and  forms,  and  to  all 
proceedings  in  courts  of  justice,  (except  in  criminal  cases,)  when 
[*960]  the  forms  and  *proceeding  are  in  English;  and  all  errors  and 
mistakes  are  amendable  and  remedied  thereby,  in  like  manner  as  if 
the  proceedings  had  been  in  Latin. "  And  though,  by  the  16  &  17 
Car.  II.  c.  8.  the  several  omissions,  variances  and  defects  therein 
mentioned,  are  required  to  be  amended  by  the  judges  of  the  court 
where  the  judgment  is  given,  or  the  record  removed  by  writ  of 
error,  yet  an  actual  amendment  is  never  made  on  this  statute;  but 
the  benefit  of  the  act  is  attained  by  the  court's  overlooking  the 
exception.6 

The  motion  in  arrest  of  judgment,  or  for  judgment  non  obstante 
veredicto,  fyc.  may  be  made,  in  the  King's  Bench,  at  any  time  before 
judgment  is  given ;f  though  a  new  trial  has  been  previously  moved 
for.s  But  it  is  against  the  ancient  course  of  the  court,  to  make  a  rule 
to  stay  judgment,  unless  the  postea  be  brought  in:  and  therefore  it 
is  said,  that  if  one  move  in  arrest  of  judgment,  he  ought  to  give 
notice  to  the  clerk  in  court  on  the  other  side;  but  the  better  way  is 
to  give  a  rule  upon  the  postea,  for  bringing  it  into  court,  and  that  is 
notice  of  itself. h 
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Doug-.  115.  Ante,  769.  5  Durnf.  &.  East,  454,  5.    8  East,   28.  K. 

•  2  Str.  1011.  Cas.  tonp.Hardw.314, 15.  B.  2  Wils.  380.  C.  P. 


OF  ARREST  OF  JUDGMENT,  &c.  960 

In  the  Common  Pleas,  the  motion  in  arrest  of  judgment  must  be 
made  before  or  on  the  appearance  day  of  the  return  of  the  habeas 
corpora  jurat ornm?  and  it  cannot  be  made,  without  notice,  on  the 
last  day  of  term.k  On  moving  in  arrest  of  judgment  after  verdict, 
the  roll  should  be  brought  into  court,  if  it  be  entered  on  record;  if 
not,  the  record  of  nisi prias  should  be  produced  by  the  associate:1 
And,  if  the  record  be  right,  a  motion  in  arrest  of  judgment  cannot 
be  founded  on  an  apparent  error  in  the  copy  of  the  declaration 
delivered  to  the  defendant.1"  If  the  motion  be  made  on  an  inquisition, 
and  the  same  be  not  taken  from  the  sheriff,  he  should  have  notice  to 
produce  it  in  court,  in  order  to  move  for  the  rule;  or  if  the  plaintiff's 
attorney  has  it,  notice  should  be  given  him  to  produce  it:  and  in 
either  case,  an  affidavit  should  be  made  of  the  service  of  notice." 
The  rule,  if  granted,  is  drawn  up  by  the  secondaries;  and  stays  the 
entry  of  final  judgment  upon  the  verdict  or  inquisition,  until  the 
court  be  moved  on  behalf  of  the  plaintiff,  and  shall  otherwise  order:0 
and  if  the  plaintiff  mean  to  discharge  the  rule,  notice  of  motion  must 
be  given  *to  the  defendant's  attorney,?  and  an  affidavit  made  [*961] 
of  the  service  of  such  notice. q  If  judgment  be  arrested,  a  rule  is 
drawn  up  by  the  defendant's  attorney,  and  a  copy  of  it  served  on  the 
plaintiff's;  or  if  the  rule  for  arresting  the  judgment  be  discharged, 
the  plaintiff's  attorney  draws  up  the  rule  for  discharging  it,  and 
proceeds  in  the  usual  way,  to  tax  his  costs  on  the  postea  or  inquisi- 
tion, i  In  the  Exchequer,  the  motion  in  arrest  of  judgment  must, 
it  seems,  be  made  within  the  first  four  days  of  the  next  term  after 
the  trial;  and  it  cannot  be  made  after  an  unsuccessful  motion  for  a 
new  trial.  rt 


i  Barnes,  445.  °  Append.  Chap.  XXXVIII.  §  4. 

k  Id.  247.  Cas.  Pr.  C.  P.  106.  S.  C.  p  Append.  Chap.  XXXVIII.  §  5. 

1  Imp.  C.  P.  430.  q  Imp.  C.  P.  430. 

m  8  Taunt.  335.  r  7  Price,  566.  but  see  Man.  Ex.  Pr. 

"Imp.  C.  P.  430,  31.  353. 


\  Vide  ante,p.  944,  and  note  (f),  as  to  moving'  for  a  new  trial  after  motion  in  arrest 
of  judgment 


[   962   ] 


CHAP.  XXXIX. 


Of  JUDGMENTS. 

wN  the  expiration  of  the  rule  for  judgment  in  the  King's  Bench, 
or  time  limited  for  that  purpose  in  the  Common  Pleas,a  if  there  be 
no  previous  motion  for  a  new  trial,  or  in  arrest  of  judgment,  &c.  the 
prevailing  party  may  proceed  to  tax  his  costs,  and  sign  final  judg- 
ment. And,  in  ejectment,  when  a  plaintiff  has  been  nonsuited  at 
the  trial,  on  account  of  the  defendant's  not  having  confessed  lease 
entry  and  ouster,  judgment  may  be  regularly  signed  on  the  Jirst  day 
of  the  ensuing  term,  and  a  writ  of  possession  issued  on  the  same  day, 
although  the  posted  be  not  delivered  over  at  the  time,  by  the  asso- 
ciate, to  the  attorney  for  the  plaintiff.b  Costs  are  taxed  by  the  mas- 
ter in  the  King's  Bench,  or  prothonotaries  in  the  Common  Pleas, 
as  will  be  more  fully  shewn  in  the  next  Chapter:  and  final  judg- 
ment is  signed  by  the  master  or  prothonotaries,0  on  a  sheet  of  paper, 
stamped  with  a  ten  shilling  stamp,d  called  a  final  judgment  paper, 
containing  an  incipitur  of  the  pleadings.  Taxing  costs  and  signing 
final  judgment  are  considered,  in  the  King's  Bench,  as  contempo- 
raneous acts:  and  therefore  the  attendance  of  the  defendant's  attor- 
ney before  the  master,  on  taxing  costs,  is  held  to  be  an  admission 
that  the  judgment  was  properly  signed;  and  it  cannot  afterwards  be 
objected  to,  as  having  been  signed  too  soon.e 

Judgment  is  the  conclusion  of  law,  upon  facts  found  or  admitted 
by  the  parties,  or  upon  their  default,  in  the  course  of  the  suit.  And, 
except  when  the  court  are  equally  divided  in  opinion,  it  is  either 
for  the  plaintiff,  or  defendant:  for  the  former,  by  confession,*  non 
sum  informatus,%  or  nihil  dicit;h  for  the  latter,  on  a  non  pros,* 
[*963]  discontinuance, k  nolle  prosequi,1  cassetur  processus,  cas- 
setur billa  vel  breve,m  retraxit,  nonsuit,"  or  as  in  case  of  a  nonsuit;0 
and  for  either  party,  upon  demurrer,P  nul  tiel  record,*  or  verdictr 


*  Ante,  934,  5.  g  Id,  §  25,  &c. 

•>  1  Barn.  &,  Cres.  118.  2  Dowl.  &  Ryl.  •>  Id.  §  32,  &c.  68,  &c.  84,  5. 

229.  S.  C.  i  Id.   Chap.    XV11.    §  22,   &c.   Chap. 

'R.M.6  Geo.  II.  reg.  4.  C.  P.  and  see  XXIX.  §  4,  5.  Chap.  XXXI.  §  39,  40. 

R.  T.  29  Car.  II.  reg.  5.  C.  P.  k  Append.  Chap.  XXIX.  §  8,  9. 

*  Stat.  48  Geo.  III.  c.  149.  Sched.  Part  i  Id.  §  10,  11,  12. 

II.  §  HI.  55  Geo.  III.  c.  184.  Sched.  Part  »  Id.  Chap.  XXVII.  §  4. 

II.  §  III.  -  Id.  Chap.  XXXIX.  §  23,  &c. 

*  Per  Cur.E.  45  Geo.  m.  K.  B.  and  see  »  Id.  Chap.  XXXIV.  §  17. 

5  Taunt.  672. 1  Marsh.  278.  S.  C.  1  Bing.  t>  Id.  Chap.  XXXII.  §  2,  &c. 

233.  C  P.  q  Id.  Chap.  XXXIII.  §  9,  &.c. 

'  Append.  Chap.  XXIII.  §  5,  See.  '  Id.  Chap.  XXXIX.  §  1,  &c. 
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When  the  court  are  equally  divided  in  opinion,  no  judgment  can 
regularly  be  entered  :s  but  in  a  late  case,*  where  that  occurred,  one 
of  the  judges  declined  giving  his  judgment,  in  order  to  give  the 
plaintiff  an  opportunity,  if  he  should  be  so  disposed,  to  carry  the 
matter  further;  it  being  understood,  that  if  he  should  not  be  dis- 
posed to  do  so,  no  judgment  was  to  be  entered.  The  present  chap- 
ter will  be  principally  confined  to  the  judgment  on  an  issue  in  fact 
found  by  verdict;  the  other  species  of  judgments  having  been 
already  treated  of. 

In  assumpsit,  covenant,  case,  replevin,11  and  trespass,  the  judg- 
ment for  the  plaintiff  is,  that  he  recover  his  damages  and  costs 
against  the  defendant;  to  be  levied,  when  the  plaintiff  is  entitled  to 
costs  in  an  action  against  an  executor  or  administrator,  of  the  goods 
of  the  testator  or  intestate,  in  the  hands  of  the  defendant,  if  he  hath 
so  much  thereof  in  his  hands  to  be  administered;  and  if  not,  then 
the  costs  to  be  levied  de  bonis  jjropriis.*  In  debt,  the  judgment 
for  the  plaintiff  is,  that  he  recover  his  debt,  together  with  his 
damages  and  costs:  to  be  levied,  when  the  plaintiff  is  entitled  to 
costs  in  an  action  against  an  executor  or  administrator,  of  the  goods 
of  the  testator  or  intestate,  if,  &c.  and  if  not,  then  the  damages  and 
costs  to  be  levied  de  bonis  propriisJ  In  annuity,  the  judgment  is 
for  the  plaintiff  to  recover  the  annuity,  and  arrearages  of  the  same, 
as  well  before  the  bringing  of  the  action  as  afterwards,  up  to  the 
time  when  judgment  is  given.2  In  detinue,  it  is  for  the  plaintiff  to 
recover  the  goods,  or  their  value,  with  damages  and  costs. a  In 
replevin,  the  judgment  for  the  defendant,  at  common  law,  is  to 
have  a  return  of  the  goods  ;b  or,  upon  the  statute  17  Car.  II.  c.  7, 
to  recover  the  arrearages  of  rent,  or  value  of  the  goods,  and  costs;0 
and  in  other  actions,  the  judgment  for  the  defendant  upon  a  non 
pros,  nonsuit  or  verdict,  is  to  recover  his  costs  only.*1 

*After  final  judgment  signed,  execution  may  be  immedi-  [*964] 
ately  taken  out  against  the  defendant's  person  or  goods;  but  in  order 
to  charge  him  in  execution,  or  bind  his  lands,  or  to  proceed  against 
him  by  action  of  debt  or  scire  facias  on  the  judgment,  or  against  his 
bail  on  their  recognizance,  or  if  a  writ  of  error  be  brought,  it  is 
necessary  that  the  judgment  should  be  entered  of  record  and 
docketed,  and  the  judgment  roll  carried  to  and  filed  in  the  treasury 
of  the  court.  The  judgment  book  produced  by  the  officer  of  the 
court,  is  not  evidence  of  the  judgment  entered  therein,  though  the 
record  has  not  been  made  up,  and  though  the  person  interested  in 
proving  the  judgment  be  no  party  to  the  action :e  and  it  seems,  that 
any  person  who  is  interested  in  a  judgment,  may  compel  the  plain- 
tiff to  enter  it  up.f 


'  1  Salk.  17. 1  Str.  37. 1  Campb.  468.  *  Co.  Ent.  50.  Cro.  Car.  436. 

1  Deane  v.   Clayton,   7  Taunt.   489.    1  a  Append.  Chap.  XXIII.  §  85.    Chap. 

Moore,  203.  S.  C.  XXXIX.  §  18. 

«  Append.  Chap.  XLV.  §  45.  t>  Id.  Chap.  XLV.  §  40.  54,  5.  69,  70. 

*  4  Durnf.  &  East,  648.  7  Durnf.  &  East,  <=  Id.  §  41.  56.  72. 

359.  Append.  Chap. XXIII.  §  9.  44.  Chap.  <*  Id.  Chap.  XVII.  §  22,  &c. 

XXXIX.  §  12.  e  2  New  Rep.  C.  P.  474.  Ante,  603. 

y  Append.  Chap.  XXIII.   §  20.  Chap.  s  Id.  ibid. 
XXXIX.  §  15. 
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The  judgment  after  verdict,  &c.  is  entered  on  the  issue  roll,? 
which  from  thenceforth  is  called  the  judgment  roll;  and  in  the 
King's  Bench,  if  the  roll  has  heen  already  carried  in,  which  seldom 
happens  but  where  the  plaintiff  has  been  ruled  to  enter  the  issue, 
the  posted  is  taken,  with  the  master's  allocatur,  to  the  treasury  at 
Westminster,  and  the  clerk  of  the  treasury  continues  the  proceed- 
ings, and  enters  the  judgment.  But  if,  as  is.  more  frequently  the 
case,  an  incipitur  only  is  made  on  the  issue  roll,  at  the  time  of 
passing  the  record  of  nisi  prius,  the  whole  proceedings  are  to  be 
entered,  beginning  with  the  warrants  of  attorney.11  The  proceed- 
ings in  this  court  are  continued  on  the  issue  roll,  after  the  award  of 
the  venire  facias,  by  the  following  entry:  Jlftemvards,  the  process 
thereof  is  continued  between  the  parties  aforesaid,  of  the  plea 
aforesaid,  by  the  jury  being  respited  between  them,  before  the 
lord  the  king  at  Westminster,  or  (by  original,)  wheresoever,  &c. 
until  [the  return  of  the  distringas,]  unless,  &c.  [as  in  the 
jurata,]  according  to  the  form  of  the  statute  in  such  case  made 
and  provided,  for  default  of  the  jurors,  because  none  of  them 
did  appear:  Jit  which  day,  before  the  said  lord  the  king  at  West- 
minster, comes  the  said  (plaintiff,)  by  his  said  attorney:  and 
the  said  chief -justice,  [or  justices  of  assize,]  before  ivhom  the 
said  issue  was  tidied,  sent  hither  his  [or  their]  record  had  in 
these  words,  to  wit:  [then  follows  a  copy  of  the  postea,  from  the 
nisi  prius  record,  and  afterwards  the  final  judgment:']  In  the 
Common  Pleas,  the  entry  is  as  follows :k  Jit  which  day,  the 
jury  between  the  parties  aforesaid,  of  the  plea  aforesaid,  was 
thereupon  put  in  respite  between  them,  until  this  day,  to  wit, 
[*965]  [the  ^return  of  the  habeas  corpora  juraiorum,]  then  next 
following,  unless,  &c.  [as  in  the  jurat  a.]  Jind  noiv  here  at  this 
day,  comes  the  said  (plaintiff)  by  his  attorney  aforesaid;  and 
the  said  chief-justice,  [or  justices  of  assize,]  before  whom,  &c. 
sent  hither  his  [or  their]  record,  &c.  [as  in  the  King's  Bench.] 
And  in  the  Common  Pleas,  we  have  seen,  the  postea  is  left  with 
the  clerk  of  the  judgments,  who  enters  it  on  the  roll.1  In  a  county 
palatine,  an  entry  is  made  on  the  roll,  of  the  record  being  sent,  with 
the  postea  indorsed  upon  it,  by  the  justices  before  whom  the  cause 
was  tried,  on  a  day  prefixed  to  the  parties  to  be  in  court,  to  hear 
judgment. m 

At  common  law,  the  death  of  a  sole  plaintiff  or  defendant,  before 
final  judgment,  would  have  abated  the  suit:  but  as  the  judgment 
relates  to  the  first  day  of  term,  if  the  party  be  alive  after  that  day, 
it  may  be  entered,  and  costs  taxed  thereon,  after  his  death."  And 
if  either  party  had  died  in  vacation,  after  the  plaintiff  was  entitled 
to  enter  judgment  on  a  warrant  of  attorney,"  or  on  a  verdict  at  a 

%  Ante,  787.  791,  2.  -  i  Kenyon,  378. 

>•  Ante,  792.  «  i  Ld.  Raym.  695.  1  Salk.  87.  3  Salk. 

1  Append.  Chap.  XXXIX.  §  1,  fcc.  and     116.  2  Ld.  Raym.  766.  849.  7  Mod.  2.  93. 

see  2  Saund.  254.  a.  (8.)  S.  C.  3  Salk.  159.  1  Salk.  401.  7  Mod.  39. 

k  Lil.  Ent.  379.  S.   C.   3  P.  Wms.  399.   Willes,  427.  6 

1  Ante,  932.  Durnf.  &  East,  368.  7  Durnf.  8t  East,  20. 
■»  Append.  Chap.  XXXIX.  §  6,  &.c. 
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sitting  in,  term,?  &c.  judgment  might  have  been  entered  that  vaca- 
tion, as  of  the  preceding  term,  and  it  would  have  been  a  good 
judgment  at  common  law  as  of  the  preceding  term;  though  it  be 
not  so,  upon  the  statute  of  frauds,  in  respect  of  purchasers,  but  from 
the  signing.  And  if  either  party  die  after  a  special  verdict,  or 
special  case,  and  pending  the  time  taken  for  argument  or  advising 
thereon,  or  on  a  motion  in  arrest  of  judgment,  or  for  a  new  trial, 
judgment  may  be  entered  at  common  law,  after  his  death,  as  of  the 
term  in  which  the  postea  was  returnable,  or  judgment  would  other- 
wise have  been  given,  nunc  pro  tuncp  that  the  delay  arising  from 
the  act  of  the  court,  may  not  turn  to  the  prejudice  of  the  party. 

So,  in  actions  against  executors  or  administrators,  if  the  application 
be  made  in  a  reasonable  time,  the  courts  will  give  the  plaintiff  leave 
to  enter  up  judgment  as  of  a  preceding  term,  when  it  was  signed, 
nunc  pro  tunc.1'  This  however  is  discretionary  in  the  courts;  and 
being  a  matter  of  indulgence,  they  have  sometimes  refused  to  allow 
it,  after  a  considerable  lapse  of  time,  where  the  delay  has  been  owing 
to  the  *plaintiff  or  his  attorney.3  And  in  granting  this  indul-  [*966] 
gence,  the  courts  will  take  care  that  it  shall  not  operate  to  the  pre- 
judice of  the  defendant,  by  making  the  plaintiff  undertake  not  to 
disturb  intermediate  payments  made  by  the  defendant,1  or  impeach 
judgments  obtained  in  the  interval."  In  an  action  of  debt  on  judg- 
ment, the  court  of  King's  Bench  would  not  give  leave  to  enter  up 
the  judgment  nunc  pro  tunc,  where  the  proceedings  were  stayed 
pending  a  writ  of  error,  and  the  plaintiff  died  before  the  affirmance 
of  the  judgment*  So,  if  the  plaintiff  die  after  a  verdict  for  the 
defendant,  and  the  latter  do  not  enter  up  judgment  within  two  terms 
after  the  verdict,  pursuant  to  the  statute  17  Car.  II.  c.  8.  §  1.  the 
court  have  ho  authority  to  permit  it  to  be  entered  up  afterwards, 
mmcpro  tuncJ  And  in  general  it  should  seem,  that  if  there  be  a 
rule  for  judgment,  and  it  be  not  entered  for  many  years,  the  court 
will  not  suffer  it  to  be  entered,  without  examining  how  it  came  not 
to  be  entered  before.2 

When  either  party  dies  between  verdict  and  judgment,  it  is 
enacted  by  the  statute  17  Car.  II.  c.  S.  that  "  his  death  shall  not  be 
alleged  for  error,  so  as  the  judgment  be  entered  within  two  terms 
after  the  verdict."  This  statute  does  not  seem  to  extend  to  non- 
suits: And  in  the  construction  of  it  after  verdict,  it  has  been  holden 
that  the  death  of  either  party  before  the  assizes  is  not  remedied;  but 
if  the  party  die  after  the  assizes  begin,  though  before  the  trial,  that 
is  within  the  remedy  of  the  statute;  for  the  assizes  are  considered 


p  1  Salk.  401.  6  Mod.  191.  2  Ld.  Raym.  K.  B.  and  see  4  Taunt.  702. 

869.  Barnes,  266.  »  1  Str.  639.    Barnes,  262.  and  see  6 

i  1  Leon.  187.  Latch,  92.  1  Sid.  462.  1  Mod.  191. 

Vent.  58.  90.  S.  C.  10  Mod.  30. 325.  1  Str.  <  6  Durnf.  &  East,  11. 

427.  2  Str.  917.   1  Kenyan,  253.   1  Bur.  «  Lloyd  v.  Howell  administratrix,  H.  37 

147.226. 4Bur.  2277.1  East,  409.  Barnes,  Geo.  111.  K.  B. 

255.  261.  1  Taunt.  385.  *  1  Durnf.  &  East,  637. 

f  6  Durnf.  &  East,   6.  Baker  v.  Baker  y  4  Taunt.  702. 

executrix,  H.  35  Geo.  III.  K.  B.  Lloyd  v.  z  6  Mod.  59. 
Howell,  administratrix,   H.  37  Geo.  HI. 
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but  as  one  day  in  law,  and  this  is  a  remedial  act,  which,  shall  be 
construed  favourably.11  But  a  verdict  and  judgment  for  the  plaintiff 
were  set  aside  by  the  court  of  Common  Pleas,  where  the  defendant 
died  on  the  night  before  the  trial  of  a  cause  at  the  sittings  in  term.b 
So,  if  a  verdict  be  taken  for  the  plaintiff,  subject  to  a  reference,  and 
one  of  the  parties  die  before  an}^  award  is  made,  the  arbitrator,  we 
have  seen,c  cannot  afterwards  proceed  to  make  an  award;  the  death 
of  the  party  operating  as  a  revocation  of  his  authority.  The  judg- 
ment upon  this  statute  is  entered  by  or  against  the  party,  as  though 
he  were  alive ;d  and  it  should  be  entered,  or  at  least  signed,e  within 
two  terms  after  the  verdict:  but  there  must  be  a  scire  facias  to  revive 
it,  before  execution. f 

[*967]  By  a  subsequent  statute^  it  is  enacted,  that  "in  all  actions 
to  be  commenced  in  any  court  of  record,  if  the  plaintiff  or  defendant 
happen  to  die  after  interlocutory  and  before  final  judgment,  the 
action  shall  not  abate  by  reason  thereof,  if  such  action  might  have 
been  originally  prosecuted  or  maintained  by  or  against  the  executors 
or  administrators  of  the  party  dying;  but  the  plaintiff,  or,  if  he  be 
dead  after  such  interlocutory  judgment,  his  executors  or  adminis- 
trators, shall  and  may  have  a  scire  facias  against  the  defendant,  if 
living  after  such  interlocutor}'"  judgment,  or  if  he  died  after,  then 
against  his  executors  or  administrators,  to  shew  cause  why  damages 
in  such  action  should  not  be  assessed  and  recovered  by  him  or  them." 
And,  by  the  same  statute,11  "if  there  be  two  or  more  plaintiffs  or 
defendants,  and  one  or  more  of  them  die,  if  the  cause  of  action 
survive  to  the  surviving  plaintiff  or  plaintiffs,  or  against  the  sur- 
viving defendant  or  defendants,  the  writ  or  action  shall  not  be 
thereby  abated;  but  such  death  being  suggested  upon  the  record,  the 
action  shall  proceed,  at  the  suit  of  the  surviving  plaintiff  or  plaintiffs, 
against  the  surviving  defendant  or  defendants."1  And  if  the 
plaintiff  become  bankrupt  after  interlocutory  judgment,  his  as- 
signees may  proceed  to  final  judgment'4  and  execution,1  in  the  bank- 
rupt's name,  without  a  scire  facias.  So  where  the  plaintiff,  after 
verdict  was  discharged  under  an  insolvent  act,  the  court  of  King's 
Bench  held  that  the  assignee  might  make  use  of  his  name,  in  enter- 
ing up  judgment,  and  taking  out  execution. m 

The  judgment,  by  general  intendment  of  law,  has  relation  to  the 
first  day  of  the  term  whereof  it  is  entered,11  unless  any  thing  appear 


a  1  Salk.  8  and  see  2  Ld.  Raym.  1415.  rant  execution,  in  the  cases  of  Bibbins 

in  nolis.  7  Durnf.  &  East,  31.  and  others  v.  Mantle,  2  Wils.  372.  378. 

b  3  Bos.  &  Pul.  549.  and   Winter  and  others  v.  Kretchman,  2 

*Jln1e,  877.  892.  Durnf.  &  East,  45.  and  see  1  Mod.  93.  1 

d  1  Salk.  42.  401.  Vent.  193.  S.  C.  5    Mod.  88.  1  Durnf.  & 

e  1  Sid.  385.  Barnes,  261.  East,  463. 

1 1  Wils.  202.  ">  Mbis  v.  Barnard,  M.  35  Geo.  in. 

s  8  &  9  W.  III.  c.  11.  §  6.  K.  B. 

h  §  7.  n  Cro.  Car.  102. 3  Salk.  212. 1  Wils.  39. 

'Append.  Chap.  XXIII.  §  43.  Chap.  1  Kenyon,  378.  7  Durnf.  &  East,  21.  4 

XXXI.  §   19.  21.  &c.  48.  Chap.  XXXIX.  Moore,  430.  2  Brod.  &  Bing.  53,  4.  S.  C. 

§  11.  In  actions   by    original,    the  judgment 

k  2  Wils.  358.  372.  378.  seems  to  relate  to  the  essoin  day;  in  ac- 

1  3  Durnf.  &  East,  437.  But  note,  there  tions  by  bill,  to  the  first  day  in  full  term, 

was  a  scire  facias  after  judgment  to  war-  2  Saund.  148.  /.  Per  Buller,  J.  in  Rich- 
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on  the  record,  shewing  that  it  cannot  have  that  relation;0  and  as 
against  the  defendant  and  his  heirs,  it  hinds  a  moiety  of  all  the  free- 
hold lands  and  tenements,*'  which  he  or  any  person  or  persons  in 
* trust  for  him,i  was  or  were  seised  of,  at  or  after  the  time  [*96S] 
to  which  the  judgment  relates:  And  a  court  of  equity  will  not 
oblige  a  judgment  creditor  to  wait,  till  he  is  paid  out  of  the  rents; 
but  will  accelerate  the  payment,  by  directing  a  sale  of  the  moiety.1' 
But  copyhold  lands  are  not  bound  by  the  judgment. s  When  there 
is  a  term  attendant  on  the  inheritance,  a  judgment  is  a  lien  on  the 
inheritance,  and  consequently  affects  the  term;1  but  generally  speak- 
ing, a  judgment  does  not  bind  leasehold  property,  which  is  affected 
only  by  the  writ  of  execution;"  and  as  against  purchasers,  by  the 
delivery  of  it  to  the  sheriff. x 

As  to  freehold  lands,  they  are  bound  at  common  law,  from  the 
time  of  the  judgment,  so  that  execution  may  be  had  of  these,  though 
the  party  alieiie  bona  fi de.  before  execution  sued  out.7  Therefore, 
if  a  man  has  judgment  for  a  debt,  and  the  debtor,  before  execution 
sued,  aliene  by  fine,  and  jive  years  pass,  yet  the  plaintiff  may  still 
sue  out  execution.2  But  if  one  article  to  buy  an  estate,  and  pay 
the  purchase  money,  and  afterwards  a  judgment  is  recovered  against 
the  vendor  by  a  third  person,-  who  had  no  notice,  yet  this  judgment 
shall  not  in  equity  affect  the  estate;  because  from  the  time  of  the 
articles,  and  payment  of  the  money,  the  vendor  was  only  a  trustee 
for  the  purchaser.11  In  such  case  however  it  must  be  understood, 
that  the  consideration  paid  is  somewhat  adequate  to  the  thing  pur- 
chased; for  if  the  money  be  but  a  small  sum,  in  respect  of  the  value 
of  the  land,  this  shall  not  prevail  over  a  mesne  jucjgment  creditor:0 
and  a  mortgagee  for  a  valuable  consideration,  and  without  notice, 
shall  take  place  of  the  intended  purchaser;  for  in  this  case,  the 
money  is  lent  upon  the  title  and  credit  of  the  estate,  and  attaches 
upon  the  land;  but  it  is  not  so  in  the  case  of  a  judgment  creditor, 
who  (for  aught  that  appears,)  might  have  taken  out  execution  against 
the  person  or  goods  of  the-  party  that  gave  the  judgment;  and  a 
judgment  is  only  a  general  security,  not  a  specific  lien  upon  the 
'land.0' 

If  A.  and  B.  recover  several  judgments  against  G.  and  A.  sue  out 
an  elegit,  and  have  a  moiety  of  C.'s  lands  delivered  to  him,  and 
then  B.  sue  out  an  elegit,  the  sheriff  it  seems  can  only  extend  a 
moiety  of  *the  remaining  land.'1     But  if  A.  have  two  judg-  [*969] 


ards  v.  Hlnton,  E.  22  Geo.  III.  K.  B.  Pc-  783. 

trie  v.  Lord  Porchesfer,   11.  E.  &  T.  23  *  Stat.  29  Car.  II.  c.  3.  §   16.   3  Atk. 

Geo.  III.  K.  B.  2  Durnf.  &  East,  576.  1  739.  and  see  1  Vez.  195.  Sugd.    V.  &.  P. 

Sel.  Pr.  8.  and  see  7  Durnf.  &  East,  20.  306.  310,  450,  Sec. 

°  3  Bur.  1596.  >  2  Saund.  7.  (5.) 

r  Stat.  Westm.  2.  (13  Edw.  I.)  c.    18.  *  1  Chan.  Cas.  268.  1  Mod.  217. 

And  bringing-  debt  on  a  judgment  is  no  a  1  P.  Wins.  278.  10  Mod.  468.  2  Eq. 

waiver  of  the  lien  created  by  it.   1  Salic.  Cas.  Abr.  683. 

80.  b  1  P.  Wms.  282. 

q  Stat.  29.  Car.  11.  c.  3.  §  10.  c  Id.  279. 

r  2  Atk.  610.  Amb.  17.  S.  C.  d  Cro.  Eliz.  413.  2  Bac.  Abr.  350.  Gilb. 

5  1  Rol.  Abr.  888.  3  Blac.  Com.  419.  Exec.  55,  6.     But  qu.  whether  it  must 

'  2  Vern.  525.  not  be  understood  in  this  case,   that  the 

u  Godb.  161.  8  Co.  171.   2  Nels.  Abr.  ekgits  were  sued  out  in  different  terms ? 
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ments  against  C.  and  in  the  same  term  take  out  two  clcgits,  on  the 
one  ho  may  have  a  moiety  of  the  whole,  and  on  the  other  the  other 
moiety,  and  is  not  restrained  on  the  latter,  to  a  moiety  of  the  moiety; 
for  in  judgment  of  law,  the  whole  term  is  but  as  one  day.e  On  lending 
money  therefore,  if  the  lender  take  two  several  bonds  and  warrants 
of  attorney,  one  for  a  part,  the  other  for  the  residue  of  the  money, 
and  enter  up  two  several  judgments  thereon,  of  the  same  term,  he 
may  take  the  whole  of  the  defendant's  lands  upon  them.f 

By  the  statute  21  Jac.  I.  c.  19.  §  9.  "creditors  having  security 
by  judgment,  &.c.  whereof  there  is  no  execution  or  extent  served 
and  executed  upon  any  of  the  lands,  &c.  of  the  bankrupt,  before 
such  time  as  he  shall  become  bankrupt,  shall  not  be  relieved  upon 
any  such  judgment,  &c.  for  any  more  than  a  rateable  part  of  their 
just  and  due  debts,  with  the  other  creditors  of  the  bankrupt."  And 
thcrfore,  where  A.  a  trader,  seised  of  lands  in  fee,  gives  a  judgment 
to  B.  and  then,  in  consideration  of  5000/.  paid  down,  650/.  to  be 
paid  at  Christmas,  articles  to  sell  the  lands  to  C.  and  let  him  into 
possession  at  Michaelmas,  and  afterwards  becomes  bankrupt,  the 
judgment  not  being  served  and  executed,  and  the  650/.  remaining 
unpaid;  B.  shall  only  come  in  pro  rata  with  the  rest  of  the  cre- 
ditors: the  words  of  the  statute  21  Jac.  I.  c.  19.  §  9.  being  full  and 
plain,  that  all  the  creditors  of  a  bankrupt,  unless  there  is  a  mortgage, 
shall  be  equally  paid.s  But  if  A.  a  trader  confess  judgment  to  B. 
and  then  sell  and  convey  the  land,  for  a  valuable  consideration, 
to  C.  and  afterwards  become  bankrupt,  it  seems  that  the  judgment 
creditor  shall  extend  the  land  in  the  hands  of  C.  who  bought  prior 
to  the  bankruptcy,  this  not  prejudicing  the  other  creditors. 

On  a  judgment  against  A.  upon  his  own  bond,  a  moiety  only  of 
his  freehold  property  can  be  taken  in  the  hands  of  his  hcir.h  But 
if  a  judgment  be  obtained  against  an  heir,  on  the  obligation  of  his 
ancestor,  the  plaintiff  was  at  common  law  entitled  to  execution  out 
of  the  whole  of  the  property,  which  he  had  by  descent,  at  the  time 
of  issuing  the  original  writ,'  or  filing  the  bill.k  And  by  the  statute 
3  W.  &  M.  c.  14.  §  5.  "in  all  cases  where  any  heir  at  law  shall 
[*970]  be  liable  to  pay  the  debt  of  his  ancestor,  in  regard  of  any 
lands  tenements  or  hereditaments  descending  to  him,  and  shall  sell, 
aliene  or  make  over  the  same,  before  any  action  brought  or  process 
sued  out  against  him,  such  heir  at  law  shall  be  answerable  for  such 
debt  or  debts,  in  an  action  or  actions  of  debt,  to  the  value  of  the 
said  land,  so  by  him  sold,  aliened  or  made  over;  in  which  cases  all 
creditors  shall  be  preferred,  as  in  actions  against  executors  and  ad- 
ministrators :  and  such  execution  shall  be  taken  out,  upon  any 
judgment  or  judgments  so  obtained  against  such  heir,  to  the  value 
of  the  said  land,  as  if  the  same  were  his  own  proper  debt  or  debts: 
saving  that  the  lands,  tenements,  and  hereditaments,  bona  fide 
aliened  before  the  action  brought,  shall  not  be  liable  to  such  execu- 


«  Hardr.  23.  25. 

t  Gilb.  Exec.  56.  '  Plowd.  441.  Co.  Lit.  102.  a.  b.  3  Co. 

1 1  P.  Wins.  737.  739.  12.  a.  2  Atk.  609,  10.  Amb.  16, 17.  S.  C. 

•>  Dyer,  271.  a.  Carth.  107. 3  Bac.  Abr.  k  Carth.  245.  and  see  2  Saund.  7.  (4.) 
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tion,"     A  bond  therefore,  is  in  some  cases  a  preferable  security  to 
a  judgment. 

And,  for  more  effectually  securing  the  payment  of  the  debts  of 
traders,  it  is  enacted  by  the  statute  47  Geo.  III.  sess.  2.  c.  74. 
that  when  any  person,  being  at  the  time  of  his  death  a  trader  within 
the  true  intent  and  meaning  of  the  laws  relating  to  bankrupts,  shall 
die  seised  of  or  entitled  to  any  estate  or  interest  in  lands,  tenements, 
hereditaments,  or  other  real  estate,  which  he  shall  not  by  his  last 
will  have  charged  with,  or  devised  subject  to  or  for  the  payment  of 
his  debts,  and  which  before  the  passing  of  this  act  would  have  been 
assets  for  the  payment  of  his  debts  due  on  any  specialty  in  which 
the  heirs  were  bound,  the  same  shall  be  assets,  to  be  administered 
in  courts  of  equity,  for  the  payment  of  all  .the  just  debts  of  such 
person,  as  well  debts  due  on  simple  contract  as  on  specialty;  and 
that  the  heir  or  heirs  at  law,  devisee  or  devisees,  of  such  debtor 
shall  be  liable  to  all  the  same  suits  in  equity,  at  the  suit  of  any  of 
the  creditors  of  such  debtor,  whether  creditors  by  simple  contract 
or  by  specialty,  as  they  were  before  the  passing  of  this  act  liable  to, 
at  the  suit  of  creditors  by  specialty  in  which  the  heirs  were  bound: 
Provided  always,  that  in  the  administration  of  assets  by  courts 
of  equity,  under  and  by  virtue  of  this  act,  all  creditors  by  specialty, 
in  which  the  heirs  are  bound,  shall  be  paid  the  full  amount  of  the 
debts  due  to  them,  before  any  of  the  creditors  by  simple  contract, 
or  by  specialty  in  which  the  heirs  are  not  bound,  shall  be  paid  any 
part  of  their  demands." 

The  judgment  against  an  h&ir,  on  the  bond  of  his  ancestor,  is 
general  or  special.1  In  debt  against  an  heir,  who  pleaded  riensper 
discent,  or  any  other  plea  which  was  false  within  his  own  know- 
pledge,  and  found  against  him,  the  judgment  al  common  [*971] 
law  was  general,  to  recover  the  debt;  and  not  special,  to  be  levied 
of  the  lands  descended.11,1  So,  if  judgment  be  given  against  an  heir 
by  nihil  dicit,n  or  non  sum  informatus,0  or  by  confession,  with- 
out shewing  in  certain  what  assets  he  has  by  descent^  the  judgment 
is  general:  And  if  the  profits  of  the  lands  descended,  from  the  death 
of  the  ancestor  to  the  time  of  bringing  the  action,  are  sufficient  to 
satisfy  the  demand,  and  the  plaintiff  will  shew  it  to  the  court,  in  an 
action  of  debt  against  an  heir,  and  the  defendant  cannot  deny  it, 
the  plaintiff  shall  have  a  general  judgment,  and  execution  presently.1! 
But  in  an  action  of  debt  against  an  heir,  if  he  acknowledge  the 
action,  and  shew  the  certainty  of  the  assets  which  he  has  by  descent, 
the  judgment  shall  be  special  to  recover  the  debt,  to  be  levied  of 
the  lands  descended:1"  And  if  the  defendant  plead  non  est  factum y 
or  any  other  plea  which  is  not  false  within  his  own  knowledge, 
there  shall  be  a  like  judgment.9 

By  the  statute  3  W.  &  M.  c.  14.  §  6.    "where  any  action  of  debt 
upon  specialty  is  brought  against  an  heir,  he  may  plead  riens  per 

i  2  Rol.  Abr.  70,  71.  and  see  Vin.  Abr.  Eliz.  692. 
tit.  Heir,  C.  Bac.  Abr.  tit.  Heir  andJlnces-        °  Dyer,  344.  a.  b.  Plowd.  440. 
tor,  H.  2  Wms.  Saund.  7.  (4.)  p  Id.  ibid,  but  see  Dyer.  149.  a. 

m  Dyer,  149.  a.  Bro.  Abr.  tit.  Assets  per        i  Dyer,  344.  b. 
discent,  3.  r  2  Rol.  Abr.  70.  Dyer,  149.  a.  373.  b. 

«>  Dyer,  344.  a.   b.   Plowd.  440.   Cro.         «  Cro.  Car.  436,  7. 
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discent,  at  the  time  of  the  original  writ  brought;  or  the  hill  filed 
against  him;  and  the  plaintiff  in  such  action  may  reply,  that  he  had 
lands,  tenements  or  hereditaments  from  his  ancestor,  before  the 
original  writ,  brought,  or  bill  filed;  and  if,  upon  issue  joined  there- 
upon, it  he  found  for  the  plaintiff,  the  jury  shall  inquire  of  the  value 
of  the  lands,  tenements  or  hereditaments  so  descended,  and  there- 
upon judgment  shall  he  given,  and  execution  awarded,  as  therein 
directed;  but  if  judgment  Be  given  against  such  heir,  by  confession 
of  the  action,  without  confessing  the  assets  descended,  or  upon 
demurrer,  or  nihil  elicit,  it  shall  be  for  the  debt  and  damages,  with- 
out any  writ  to  inquire  of  the  lands,  tenements  or  hereditaments  so 
descended."  V>y  this  statute,  the  form  of  the  judgment  at  common 
law  is  altered,  on  a  plea  of  riens  per  discent,  when  a  verdict  is 
found  for  the  plaintiff,  on  a  replication  that  the  defendant  had  assets:* 
And  the  judgment  against  a  devisee  upon  this  statute,  is  the  same 
as  against  an  heir." 

The  relation  of  judgments  at  common  law,  to  the  first  day  of  the 
term,  is  taken  away,  as  against  purchasers,  by  the  statute  of  frauds 
and  perjuries;*  by  which  itis  enacted,  that  "the  judge  or  officer  who 
[*972]  shall  sign  any  judgments,  shall,  at  the  signing  of  the  same,  set 
down  the  day  of  the  month  and  year  of  his  so  doing,  upon  the 
paper-book,  docket,  or  record  which  he  shall  sign:  which  day  of 
the  month  and  year  shall  be  also  entered,  upon  the  margent  of  tin- 
roll  of  the  record  where  the  said  judgment  shall  be  entered:*  And 
such  judgments,  as  against  purchasers  bond  fide,  for  valuable  con- 
siderations, of  lands,  tenements  or  hereditaments  to  be  charged 
thereby,  shall  in  consideration  of  law  be  judgments  only  from  such 
time  as  they  shall  be  so  signed,  and  shall  not  relate  to  the  first  day 
of  the  term  whereof  they  are  entered,  or  the  day  of  the  return  of 
the  original,  or  filing  the  bail." 

This  statute  is  confined  to  purchasers;  and  does  not  apply,  as 
between  the  parties  to  the  suit.  Therefore,  if  the  defendant  die  in 
vacation,  judgment  may  still  be  entered  after  his  death,  as  of  the 
preceding  term,  when  he  was  living;  and  it  will  be  a  good  judgment 
at  common  law,  as  of  that  term;7-  but  then,  the  roll  ought  to  be 
brought  in  and 'filed  before  the  essoin-day  of  the  subsequent  term:11 
And  it  seems>  that  if  judgment  be  signed  in  term  time,  and  in  the 
subsequent  vacation  the  defendant  sell  lands,  and  before  the  essoin- 
day  of  the  next  term  the  plaintiff  enter  his  judgment,  it  shall  affect 
the  lands  in  the  hands  of  the  purchaser. b        v 

The  operation  of  judgments  upon  purchasers  and  mortgagees,  is 
still  further  limited  and  restrained  by  the  4  &  5  W.  &  M.  c.  20.  §  3. 


t  2  Saund.  8.  b.  (4.)  695.  2  Ld.  Raym.  766.  849.  869.  7  Mod. 

»>  See  the  statute,  §  3.  7.  2.  93.  S.  C.  1  Sulk.  401.  7  Mod.  39.  S.  C. 

*  29  Car.  II.  c.  3.  §  14,  15.  extended  to  3  Salk.  159.  3  1\  Wms.  399.  Willes,  428. 
Wales  and  the  counties  palatine,  bv  the  6  Durnf.  &.  East,  368.  7  Durnf.  &  East, 
8  Geo.  I.  c.  25.  §  6.  and  see  2  Sauiid.  7.  20. 

(5.)  Sugd.  V.  h  P.  446,  7.  a  i  Salk.  87.  2  Ld.  Raym.  850.  6  Mod. 

y  See  K.  T.  29  Cur.  II.  reg.  5.  C.  P.  for  191. 

the  better  observation  of  this   statute.  b  6  Mod.  191.  and  see  Sugd.    V.  &  P. 

JLnle,  789.  448,  9. 

*  1  Salk.  87.  3  Salk.  116.  1  Ed.  Ravm. 
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by  which  it  is  enacted,  that  "no  judgment  not  doggeted  and  entered, 
in  the  books  kept  for  that  purpose,  according  to  that  act,  shall  affect 
any  lands  or  tenements,  as  to  purchasers  or  mortgagees,  or  have 
any  preference  against  heirs,  executors  or  administrators,  in  the 
administration  of  their  ancestors,  testators,  or  intestates  effects." 
By  this  statute,  a  debt  on  judgment  against  a  testator  or  intestate, 
not  docketed  according  to  the  direction  of  the  statute,  is  put  on  a 
level  with  simple  contract  debts:  and  therefore,  on  a  plea  of  plene 
adminislrcwit,  to  debt  on  judgment  against  the  intestate,  not 
docketed,  the  defendant  may  give  in  evidence  payment  of  bond  and 
other  specialty  debts,  which  exhausted  all  the  assets.0  And  where 
leave  was  given  to  enter  up  judgment  as  of  a  preceding  term,  nunc 
*pro  tunc,  the  court  of  King's  Bench,  in  order  that  it  might  [*973] 
not  affect  purchasers  and  mortgagees,  ordered  it  to  be  docketed  of  the 
term  in  which  the  application  was  made.d 

The  dog  get,  or  as  it  is  commonly  called,  the  docket  or  docquet, 
is  an  index  to  the  judgment,  invented  by  the  courts  for  their  own 
ease,  and  the  security  of  purchasers,  to  avoid  the  trouble  and  incon- 
venience of  turning  over  the  rolls  at  large. e  The  practice  of  docket- 
ing judgments  seems  to  have  first  obtained  as  early  as  the  reign  of 
King  Henry  the  eighth,*-  in  the  court  of  Common  Pleas,  where  the 
dockets  are  entered  on  a  separate  roll,  called  the  docket  roll,  or  com- 
mon docket;  which  is  of  so  high  an  authority,  as  even  to  warrant  an 
amendment  of  the  judgment  itself.  &  But,,  in  the  King's  Bench,  the 
docket  was  original^  nothing  more  than  a  note  on  parchment  or 
paper,  containing  the  christian  and  surnames  of  the  plaintiff  and 
defendant,  the  debt,  and  damages  recovered,  with  the  term  and  num- 
ber of  the  judgment  roll.'1  By  a  subsequent  regulation,  the  defend- 
ants' names  were  required  to  be  entered  in  a  remembrance  or  docket 
alphabetically,  for  better  finding  out  the  judgments.1  And  at  length, 
by  the  statute  4  &  5  W.  &  M.  c.  20.  §  2.  made  perpetual  by  the  7 
&  8  W.  III.  c.  36.  §  3.  it  was  enacted,  that  "the  clerk  of  the  essoins 
of  the  court  of  Common  Pleas,  and  the  clerk  of  the  doggets  of  the 
court  of  King's  Bench,  &C.  shall  make  an  alphabetical  dogget,  by 
the  defendants'  names,  of  all  the  judgments  entered  in  their  respec- 
tive courts,  of  Michaelmas  and  Hilary  terms,  before  the  last  day 
of  the  ensuing  terms;  and  of  the  judgments  of  Easter  and  Trinity 
terms,  before  the  last  day  of  Michaelmas  term;  under  the  penalty 
of  100/.;  which  dogget  shall  contain  the  names  of  the  plaintiff  and 
defendant,  with  the  addition  of  the  latter,  (if  in  the  record  of  the 
judgment,)  the  debt  damages  and  costs  recovered,  the  venue  and 
number  of  the  judgment  roll;  and  shall  be  fairly  put  into  and  kept 
in  books  in  parchment,  to  be  searched  and  viewed  by  all  persons,  at 
reasonable  times,  pa}'ing  for  every  term's  search  four  pence  and  no 
more."k 


c  6  Durnf.  &  East,  384.   1  Esp.  Rep.  sT.  Ravm.39.  1  Sid.  70.  Cro.Car.  574. 

313.   S.  C.  1  Bos.  &  Pul.  307.  and  see  2  >>  R.  E."l7  Jac.  I.  K.  B. 

Saund.  7.  (5.)  i  R.  E.  1657.  K.  B. 

d  Baker  v.   Baker,  executrix,    II.   35  k  See  R.  E.  5  W.   8c  M.  reg.  1.  K.  B. 

Geo.  III.  K.  B.  reg.  2.  C.  P.  for  the  better  observation  of 

•  Gilb.  C.  P.  164,  5.  Sugd.  V.  &  P.  448.  this  statute.  Ante,  789,  90. 

'  Ante,  789,  90.  789.  (/.) 
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This  statute  did  not  supersede  the  former  practice,  of  docketing 
the  judgment  in  parchment  or  paper,  which  is  still  necessary  to  he 
done  by  the  attornies,  on  entering  and  bringing  in  their  rolls;  but 
was  intended  to  operate,  in  addition  to  that  practice,  by  requiring 
the  dockets  to  be  entered  in  alphabetical  order,  by  the  officers  of  the 
[*974]  court.1  Before  the  making  of  this  statute,  the  judgment 
bound  the  lands,  and  the  docket  was  nothing  more  than  an  index  to 
find  it  readily."1  But  now  it  is  deemed  necessary,  that  the  judgment 
should  be  docketed,  in  order  to  bind  the  lands,  as  to  purchasers  and 
mortgagees:  And  if  it  be  not  docketed,"  or  if  there  be  a  false  docket, 
which  is  as  none,0  though  a  right  judgment,  the  purchasers  or  mort- 
gagees will  be  sail';  and  in  the  latter  case,  the  party  grieved  must 
take  his  remedy  against  the  attorney  or  officer,  for  not  docketing  it 
truly. 

The  judgment  should  be  docketed  at  the  time  of  bringing  in  the 
roll,  or  entering  it  thereon,  if  already  brought  in:  And  it  has  been 
said,  that  judgments  cannot  be  docketed  after  the  time  mentioned  in 
the  act;  and  that  the  practice  of  the  clerk's  docketing  them  after  that 
time  is  only  an  abuse,  for  the  sake  of  their  fees,  and  ineffectual  to  the 
party,  i'  But  though  the  judgment  be  not  docketed,  yet  under  cir- 
cumstances, a  purchaser  with  notice  may  be  affected  by  it  in  a  court 
of  equity.  Thus,  where  a  bill  in  equity  was  filed,  to  have  satisfac- 
tion of  a  judgment,  against  a  purchaser  of  the  equity  of  redemption 
of  land,  or  to  redeem  incumbrances,  &c.  and  it  appeared  that  the 
purchase  was  made  in  1718,  and  the  judgment  not  docketed  till  1721; 
the  defendant  insisted  on  the  statute  4  &  5  W.  &  M.  c.  20. :  On  the 
other  hand  it  was  contended,  that  the  defendant  (the  purchaser,)  had 
notice  of  this  judgment,  and  an  allowance  for  it  in  the  purchase,  and 
that  raised  an  equity  for  the  plaintiff  against  him.  By  Lord  Chan- 
cellor Macclesfield:  "  It  is  plain  the  defendant  had  notice  of  the 
judgment,  and  did  not  pay  the  value  of  the  estate,  and  that  is  a  strong 
presumption  of  an  agreement  to  pay  off  the  judgment;  and  since  the 
plaintiff  cannot  proceed  at  law  against  the  defendant  upon  the  judg- 
ment, for  want  of  docketing  it  in  due  time,  he  ought  to  be  relieved 
in  a  court  of  equity :"  Decreed,  that  the  defendant  pay  to  the  plain- 
tiff, the  money  bond  fide  due  upon  the  judgment. i. 

If  an  attorney  neglect  to  enter  and  docket  the  judgment  in  due 
time,  by  which  a  loss  arises  to  his  client,  it  seems  that  he  is  liable  to 
an  action:1'  And  Lord  Mansfield  intimated,  that  it  very  much  con- 
[*975]  cerned  the  chief  clerk  to  take  care  that  judgments  be  actually 
entered  upon  the  roll  in  clue  time,  and  docketed;  for  that  after  he  has 
received  his  fees  for  making  such  entry,  he  would  be  liable  to  an 
action  upon  the  case,  to  be  brought  by  a  purchaser,  who  should  have 


1  Sudg.  V.  &  P.  448.  see  7  Vin.  Abr.  p.  54.    2  Eq.  Cas.  Abr. 

m  Gilb.  C.  P.  165.  592.  where  it  is  said,  that  the  statute 

n  1  Str.  659.  and  see  Barnes,  261,  2.  being  express  and  positive,  that  a  judg- 

0  1  Bac.  Abr.  103.  Gilb.  C.  P.   165.   1  ment  shall  not  bind  lands,  without  being 

Wils.  61.  2  Str.  1209.  S.  C.  docketed,  notice  to  the  purchaser,  or  no 

p  7  Vin.  Abr.  54.  pi.  6.  2  Eq.  Cas.  Abr.  notice,  is  immaterial.    Tamen  quxre;  and 

592.  pi.  8  Sugd.  V.  &  P.  448.  564.  see  Cowp.  712.  Sugd.  V.  h.P.  449,  50. 
i7  Vin.  Abr.   p.  53.  2  Eq.  Cas.  Abr.        '  1  Str.  639.  Sugd.  V.  &  -P.  311. 

684.  and  see  Sugd.  V.  k.  P.  449,  50.  but 
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become  charged  with  it,  and  had  searched  the  roll,  without  finding 
it  entered  up:  And  he  said,  that  the  attorney  who  had  undertaken 
to  do  this,  and  neglected  it,  would  be  liable  indeed  to  the  chief  clerk; 
but  still  the  chief  clerk  would  be  liable  to  the  purchaser,  who  had 
suffered  by  this  neglect.9 

There  is  still  another  circumstance  necessary  to  give  effect  to  the 
judgment,  as  against  purchasers  and  mortgagees  of  lands  in  Middle- 
sex and  Yorkshire;  namely,  that  it  should  be  registered:  for,  by 
the  5  Ann.  c.  18.  §  4.  and  several  subsequent  statutes,1  "no  judg- 
ment shall  affect  or  bind  any  manors,  lands,  tenements  or  heredita- 
ments, in  those  counties,  but  only  from  the  time  that  a  memorial 
of  such  judgment  shall  be  entered  at  the  register  office,  in  such 
manner  as  therein  is  directed."  But  none  of  the  acts  extend  to 
copyhold  estates;  or  to  leases  at  rack  rents,  or  not  exceeding  twenty- 
one  years,  where  the  actual  possession  and  occupation  go  along  with 
the  lease.  The  act  for  the  county  of  Middlesex  does  not  extend  to 
any  of  the  chambers  in  Serjeants'  Inn,  the  inns  of  court,  or  inns  of 
Chancery.u  And  although  a  judgment  be  not  duly  registered,  yet 
a  purchaser  with  notice  will  be  affected  by  it,  in  a  court  of  equity.* 
But  docketing  a  judgment  was  holden,  by  Lord  Chancellor  Talbot, 
not  to  amount  to  constructive  notice;  for  judgments  he  said  are 
infinite.* 

A  mere  miscalculation  of  the  damages  recovered,  will  not  avoid 
a  judgment.2  And,  during  the  same  term  in  which  the  judgment 
is  given,  it  is  amendable  at  common  law,  in  form  or  in  substance  ;a 
but  after  that  term,  it  is  amendable  no  further  than  is  allowed  by  the 
statutes  of  amendments.11  Upon  these  statutes  it  has  been  holden, 
that  if  there  be  any  thing  to  amend  by,  the  judgment  may  be 
amended  in  point  of  form,  for  the  misprision  of  the  clerk ;c  and  it  is 
amendable  by  the  verdict.d  Where  the  defendant  in  replevin  made 
cognizance  for  rent  in  arrear,  and  the  jury  found  a  verdict  for  him,  and 
damages  *to  the  amount  of  the  rent  claimed  in  his  cognizance,  [*976] 
without  finding  either  the  amount  of  the  rent  in  arrear  or  the  value 
of  the  cattle  distrained,  and  judgment  was  entered  for  the  damages 
assessed,  the  court  of  King's  Bench  permitted  the  defendant  to 
amend  his  judgment,  and  to  enter  a  judgment  pro  retorno  habendo, 
after  a  writ  of  error  brought. e  •  So,  where  the  jury  by  mistake 
give  damages  in  a  penal  action,  the  plaintiff  may  enter  a  remittitur 
of  the  damages  on  the  record,  after  it  is  carried  by  writ  of  error  to 
the  King's  Bench;  and  the  transcript  may  be  made  conformable 
thereto/  And  where  a  verdict  was  given  for  a  sum  exceeding  the 
damages  in  the  declaration,  and  judgment  entered  for  the  same,  and 

s  2  Bur.  722.  y  2  Eq.  Cas.  Abr.  682.  but  see  Amb.  6S0. 

«  6  Ann.  c.  35.  §  19.  7  Ann.  c.  20.  §  18.  z  3  Bred.  &  Bin.?.  309. 

8  Geo.  II.  c.  6.  §  1. 18.     For  the  mode  of  *  8  Co.  157.  Gilb.  C.  P.  103. 

registering'  judgments,  see  1    Sel.  537.  b  1  Wils.  61.  2  Str.  1209.  S.  C.  4  Bur. 

Imp.  K.  B.  443, 4.  Append.  Chap.  XXXIX.  1988.  1  Marsh.  183. 

§  32,  &c.  e  2  Str.  1132.  1156.  1182.  5  Bur.  2730. 

«  Sugd.  V.  &  P.  459.  And  see  further,  1  Durnf.  &  East,  783.  6  Uurnf.  &  East,  1. 

as  to  these  exceptions,  id.  463,  4,  5.  d  2  Str.  787.  Ante,  770. 

*  Cowp.  712.  and  see  Sugd.   V.  &  P.  e  3  Durnf.  &  East,  349. 

470,  71.  n  Marsh.  180. 
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a  writ  of  error  upon  the  judgment,  assigning  that  for  cause,  tiic 
court  allowed  the  plaintiffs  to  amend  the  judgment  and  transcript, 
in  a  term  sebsequent to  that  in  which  the  judgment  was  signed,  by 
entering  a  remittitur  for  the  excess.*?  But  where  an  executor 
pleaded  a  false  plea  of  judgment  recovered  against  himself,  on. which 
judgment  was  entered  up  against  him  for  the  debt  and  damages,  de 
bonis  testatoris  si,  el  si  non,  de  bonis  propriis,  and  words  were 
afterwards  interlined  in  the  judgment  roll,  by  which  the  judgment 
de  bonis  propriis  was  confined  to  the  damages  only;  the  court  of 
Common  Pleas,  on  motion,  would  not  strike  out  the  words  which 
had  been  interlined;  it  not  appearing  by  whom  the  interlineation  had 
been  made,  and  the  judgment  being  of  six  years  standing.'1  And 
where  a  plea  was  pleaded  to  the  whole  declaration,  but  the  matter 
of  the  plea  was  in  truth  but  an  answer  to  part,  and  a  verdict  was 
obtained  and  judgment  given  for  the  plaintiff,  and  a  writ  of  error 
brought,  the  court  refused  to  allow  an  amendment  in  the  record,  by 
inserting  a  judgment  by  nil  dicit  to  the  part  unanswered,  on  the 
ground  that  such  amendment  was  unnecessary.1  In  a  qui  tarn 
action  for  a  penalty,  on  the  statute  of  usury,  it  is  not  cause  of  error 
to  enter  a  judgment  of  misericordia ;k  or,  in  other  action,  that  the 
plaintiff  is  adjudged  to  be  hi  misericord  id,  instead  of  the  defend- 
ant.1 The  want  of  a  capiatur  or  misericordia,  or  the  substitution 
of  one  for  the  other,  is  aided  by  the  statutes  of  jeofails ;'"  which 
have  been  construed  to  extend  to  the  addition  of  a  capiatur,  where 
none  lies:"  And  the  loss  of  the  judgment  roll  may  be  supplied  by 
a  new  entry." 

[*977]  When  the  existence  of  a  judgment  is  put  in  issue,  upon 
a  plea  or  replication  of  mil  tiel  record,  it  must  be  proved  by  the 
production  of  the  record  itself;  which  is  inspected  by  the  court 
wherein  it  is,  if  it  be  a  record  of  the  same  court,  or,  if  of  a  different 
court,  a  certiorari  must  be  sued  out  for  bringing, it  in:1'  And  if  it 
be  a  record  of  an  inferior  court,  the  certiorari  may  be  issued  out 
of  the  superior  one;  but  if  it  be  of  a  superior  court,  or  court  of  equal 
jurisdiction,  there  is  no  way  to  have  it,  but  by  certiorari  and  mit- 
timus out  of  Chancery.*!  When  the  existence  of  a  judgment  how- 
ever is  not  denied,  but  it  is  merely  stated  by  way  of  inducement  to 
the  action,  or  wanted  to  prove  the  fact  of  the  recovery,  a  sworn 
copy  of  it  will  be  sufficient  evidence  for  a  jury;1"  and  it  may  be 
proved,  as  other  transcripts,  by  a  witness  who  has  compared  the 
copy,  line  for  line,  with  the  original,  or  has  examined  the  copy, 
while  another  person  read  the  original:3  But  no  copy  of  that  so  ex- 
amined, however  authenticated,  is  admitted.1     And  it  is  necessary 


s4Maule8iSel.94.butsee2Chit.llep.  193.  (1.) 

24.  "  1  Str.  313. 

h  5  Taunt.  554. 1  Marsh.  211.  S.  C.  °  Id.  141.  2  Str.  833.  2  Bur.  722. 

i  2  Chit.  Rep.  30.  p  Ante,  804. 

k  6  Durnf.  St  East,  255.  n  Id.  ibid. 

i  2  II.  Blac.  312.  Teakc's  Evid.  2  Ed.  29. 

•»  16  St  17  Car.  II.  c.  8.  4  Ann.  c.  16.  §  »1  Campb.  469.  471.  in  notis.  2  Taunt. 

2.  And  as  to  the  capias  pro  fine,  in  actions  52.  Phil.  Evid.  4  Ed.  387. 

of  trespass,  Stc.  and  the  abolition  of  it  by  '  Gilb.  Evid.  9. 
statute  5   W.  &.  M.  c.  12.  see  2  Saund. 
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that  the  record  should  be  drawn  up  in  form,  before  a  copy  of  it  is 
given  in  evidence;  for  though,  by  the  practice  of  the  courts  at  West- 
minster, the  party  may  take  out  execution  immediately  after  the 
judgment  is  signed  by  the  proper  officer,  yet  it  is  not  a  perfect  and 
permanent  record,  till  the  roll  is  brought  into  court  and  filed."  A 
judgment-paper  therefore,  signed  by  the  officer,  is  not  evidence  of 
a  judgment:*  and  a  verdict  will  not  be  admitted  in  evidence,  with- 
out also  producing  a  copy  of  the  judgment  founded  thereon.  The 
production  of  the  posted  alone  is  not  sufficient:  for  it  may  happen 
that  the  judgment  was  arrested,  or  a  new  trial  granted.5'  But  this 
rule  wili  not  apply  to  the  case  of  a  verdict  on  an  issue  directed 
out  of  Chancery,  as  it  is  not  usual  to  enter  up  judgment  in  such  case; 
and  therefore  the  decree  of  the  court  must  be  shewn,  which  will 
be  a  sufficient  proof  that  the  verdict  was  satisfactory,  and  stands 
in  force. z  And  though  the  nisi  prius  record,  with  the  postea 
endorsed  thereon,  is  not  evidence  of  the  verdict,  it  is  sufficient  to 
prove  that  "the  cause  came  on  to  be  tried, a  or  the  day  of  trial. b  It 
is  also  a  rule,  that  when,  by  the  practice  of  the  court,  the  minutes 
are  considered  as  the  judgment  itself,  and  it  is  not  usual  to  make 
any  further  entry,  copies  of  such  minutes  may  be  given  in  evi- 
dence; as  is  always  done  in  the  case  of  minutes  in  the  House  of 
Lords,  of  the  judgment  given  by  *them  on  an  appeal  from  [*97S] 
the  court  of  Chancery. c  And  though  copies  of  judgments  must 
in  general  be  stamped,  yet  it  has  been  holden,  that  no  stamp  is 
necessary  on  a  copy  of  the  minutes  of  a  judgment  in  the  House  of 
Lords. d 

In  order  to  prove  the  proceedings  in  a  county  court,  court  baron, 
or  other  inferior  court  not  of  record,  the  general  practice  has  been, 
to  produce  the  book  containing  the  original  minutes  of  such  pro- 
ceedings, as  well  those  previous  to  the  judgment,  as  the  judgment 
itself;6  for  in  the  case  of  all  inferior  jurisdictions,  it  must  be  shewn 
that  the  proceedings  are  regular:  And  as  it  is  not  usual  to  draw  up 
such  judgments  in  form,  this  evidence  has  been  deemed  sufficient 
to  support  an  action  on  a  judgment  of  the  county  court;f  or  to  prove 
the  proceedings  on  a  foreign  attachment  in  the  mayor's  court  of 
London.*  In  an  action  upon  the  judgment  of  a  court  in  a  foreign 
country,  the  sentence  must  be  proved  by  producing  it,  and  proving 
the  handwriting  of  the  judge  of  the  court  who  subscribed  it,  and  the 
authenticity  of  the  seal  affixed.'1  A  copy  of  a  judgment  in  the 
supreme  court  of  Jamaica,  made  by  the  chief  clerk  of  the  court,  is 
not  receivable  in  evidence  here;  although  it  appear  that  such  copies 
are  usually  received  as  evidence  in  the  island  of  Jamaica:'  And  in 

«  Gilb.  Evid.  22.  <=  Com.  Dig-,  tit.  Evidence,  C.  1.  and  see 

*  Bui.  M.  Pri.  228.  2  Stark.  Ni.  PH.  473.  Ante,  851. 

y  Id.  234.  Willes,  367.  f  Chandler  v.  Roberts,  T.  39  Geo.  III.  in 

*  Bui.  Ni.  Pri.  234.  and  see  Phil.  Evid.     Scac. 

4  Ed.  389,  90.  e  2  Blac.  Rep.  836.  and  see  Peake's 

»  1  Str.  162.  Willes,  368.  Evid.  2  Ed.  74,  5. 

b  6  Esp.  Rep.  80.  83.  and  see  9  Price,         h  Phil.  Evid.  4  Ed.  343,  4,  5.  399,  400. 

359.  Ante,  933.  Ante,  851. 

c  Cowp.  17.  Peake's  Evid.  2  Ed.  34.  '  2  Stark.  Ni.  Pri.  6. 

*  Cowp.  17. 
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an  action  on  a  judgment  obtained  in  the  island  of  Grenada,  though 
the  plaintiff  proved  the  handwriting  of  the  judge  subscribed  to  the 
judgment,  yet  as  he  could  not  prove  the  seal  affixed  to  be  the  seal 
of  the  island,  he  was  considered  as  having  failed  in  his  proof;  and 
the  court  on  motion  confirmed  the  nonsuit  on  that  ground. k  It  has 
even  been  holden,  that  if  a  colonial  court  possess  a  seal,  it  must  be 
used  for  the  purpose  of  authenticating  a  judgment  of  the  court, 
although  it  be  so  much  worn  as  to  be  no  longer  capable  of  making 
any  impression.1 

*  3  East,  221.  and  see  Peake's  Evid.  2     Ed.  399,  400. 
Ed.  72,  3.  Id.  73,  4.  fg.J  Phil.  Evid.  4        ■  1  Stark.  Ni.  Pri.  525. 
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Op  COSTS. 

J.NCIDENT  to  the  judgment  are  the  costs,  or  expenses  of  the  suit; 
which  are  interlocutory  ox  final:  the  former,  or  such  as  are  awarded 
on  interlocutory  matters,  arising  in  the  course  of  the  suit,  have  been 
already  considered,  in  treating  of  the  matters  to  which  they  relate; 
the  latter,  or  such  as  depend  on  the  final  event  of  the  suit,  will  be 
the  subject  of  the  present  Chapter. a 

No  final  costs  were  recoverable,  by  the  plaintiff  or  defendant,  at 
common  law.b  But,  by  the  statute  of  Gloucester,  (6  Edw.  I.)  c.  1. 
§  2.  it  is  provided,  that  a  the  demandant  may  recover  against  the 
tenant,  the  costs  of  his  writ  purchased,  (which,  by  a  liberal  inter- 
pretation, has  been  construed  to  extend  to  the  whole  costs  of  his 
suit,c)  together  with  the  damages  given  by  that  statute;  and  that 
this  act  should  hold  place,  in  all  cases  ichere  a  man  recovers 
damages. "  This  was  the  origin  of  costs  de  incremento;A  which 
are  considered,  in  a  legal  sense,  as  being  parcel  of  the  damages.e 
And  hence  the  plaintiff  has,  generally  speaking,  a  right  to  costs,  in 
all  cases  where  he  was  entitled  to  damages,  antecedent  to,  or  by  the 
provisions  of  the  statute  of  Gloucester /  as  in  assumpsit,  covenant, 
debt  on  contract,  case,  trover,  trespass,  assault  and  battery,  replevin, 
ejectment,  dower  unde  nihil  habet,^  &c. ;  or  where,  by  a  subsequent 
statute,  double  or  treble  damages  are  given,  in  a  case  where  single 
damages  were  before  recoverable;11  as  upon  the  2  Hen.  IV.  c.  11. 
for  wrongfully  suing  in  the  admiralty  court,'  &c. :  And  he  has  also 
a  right  to  costs,  in  all  cases  where  a  certain  penalty  is  given  by 
*statute  to  the  party  grieved  ;k  for  otherwise  the  remedy  might  [*9S0] 
prove  inadequate. 


a  The  subject  of  Costs,  interlocutor}-  as  c  2  Inst.  288. 

well  as  final,  is  treated  of  in  a  clear  and  d  Gilb.  Eq.  Rep.  195. 

perspicuous  manner  by  Mr.  Baron  Hul-  e  9  East,  298.   1  Chit.  Rep.  137.  (a). 

lock:     And  the  table  of  costs,   by  Mr.  f  10  Co.  116.  a. 

Palmer,  will  also   be   found  a  valuable  s  2  Baa  Abr.  148.  Ante,  921. 

acquisition  to  the  profession,  as  contain-  h  10  Co.  116.  a.  2  Inst.  289.  Cowp.368. 

ing  a  full  collection  of  bills  of  costs,  accu-  '  Ante,  925. 

rately  drawn,  and  methodically  arranged,  k  Cro.  Car.  560.  1  Rol.  Abr.  574.  Skin, 

by  which  the  practiser  may  not  only  know  363.367.  Comb.  224.  12  Mod.  46.  S.  C. 

what  charges  to  make  for  his  business,  Carth.  230.    1  Salk.  206.  Comb.  449.  5 

but  may  see  before-hand  in  what  order  it  Mod.  355.  S.  C.  1  Ld.  Raym.  172.  Willes, 

is  to  be  conducted.  440.  Sav.  Costs,  11.  7  Durnf.  &  East,  267. 

"  2  Inst.  288.  Hardr.  152.  1  H.  Blac.  10. 
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But  the  statute  of  Gloucester  did  not  extend  to  cases  where  no 
damages  were  recoverable  at  common  law,  as  in  real  actions,1  nor 
to  writs  of  scire  facias,  founded  on  the  statute  Westm.  2.  c.  45.re 
nor  to  cases  where  the  crown  is  the  prosecutor,  as  in  prohibition,* 
mandamus,  or  quo  warranto;  nor  where  double  or  treble  damages 
were  given  by  a  subsequent  statute,  in  a  new  case  where  single 
damages  were  not  before  recoverable;  as  in  waste,  against  tenant  for 
life  or  years,"  upon  the  statute  of  Gloucester,  (6  Edw.  I.)  c.  5.;  for 
not  setting  out  tithes, '' upon  the  2  &  3  Edw.  VI.  c.  13.;  or  for 
driving  a  distress  out  of  the  hundred,^  upon  the  1  &  2  Ph.  &  M.  c. 
12.  Nor  does  this  statute  extend  to  popular  actions,  where  the 
whole  or  part  of  a  penalty  is  given  by  statute  to  a  common  informer;r 
as  upon  the  5  Eliz.  c.  4.  §  31.  for  exercising  a  trade,  without  hav- 
ing served  an  apprenticeship;  or  upon  the  statute  of  usury,  12  Jinn. 
stat.  2  c.  16.  In  these  and  such  like  cases  therefore,  the  plaintiff 
is  not  entitled  to  costs,  unless  they  are  expressly  given  him  by  the 
statute;  but  wherever  they  are  so  given,  he  is  of  course  entitled  to 
them. 

When  single  damages  are  given  by  a  statute,  subsequent  to  the 
statute  of  Gloucester,  in  a  new  case  wherein  no  damages  were  pre- 
viously recoverable,  it  has  been  doubted  whether  the  plaintiff  shall 
recover  costs,  if  they  are  not  mentioned  in  the  statute.  The  rule  in 
Pilfold's  case3  is,  that  he  shall  not:  and  accordingly  it  is  holden, 
that  he  is  not  entitled  to  costs  in  quare  impedit,1  wherein  damages 
are  given  by  the  statute  of  Westm.  2.  (13  Edw.  I.)  c.  5.  §  3.  But 
the  rule  in  Pilfold's  case  is  contradicted  by  lord  Coke  himself;"  who 
says,  that  "  this  clause  (respecting  the  statute  of  Glojtcesler's  hold- 
ing place,  in  all  corse*  where  a  man  recovers  damages,)  doth  extend 
[*981]  to  give  costs,  where  damages  are  given  to  any  demandant  *or 
plaintiff  in  any  action,  by  any  statute  made  after  this  parliament:" 
And  the  rule  has  been  since  narrowed,  by  several  modern  decisions; 
from  whence  it  may  be  collected,  that  the  plaintiff  is  entitled  to 
costs,  in  all  cases  where  single  damages  are  given  by  statute  to  the 
party  grieved,*  although  costs  are  not  particularly  mentioned  in  the 
statute. 

In  several  of  the  foregoing  cases,  wherein  costs  were  not  recover- 
able by  the  plaintiff  at  common  law,  they  are  expressly  given  him 
by  the  statute  8  &  9  W.  III.  c.  11.  §  3.  by  which  it  is  enacted,  that 
"  in  all  actions  of  waste,  and  actions  of  debt  upon  the  statute  for 
not  setting  forth  tithes,  wherein  the  single  value  or  damage  found 
by  the  jury  shall  not  exceed  the  sum  of  twenty  nobles,   and  in  all 


I  Ante,  921.  H.  Blac.  10.  Bui.  Ni.  Pri.  333. 

«"  Id.  ibid.  3  Bur.  1791.  ■  10  Co.  116.  a. 

»  Comb.  20.  t  2  Hen.  IV.  17.  27  Hen.  VI.  10.  10  Co. 

°  2  Hen.  IV.  17.  9  Hen.  VI.  66.  b.  10  116.  a.  2  Inst.  289.  362.  Barnes,  140.  and 

Co.  116.  b.  2  Inst.  289.  Ante,  921.  see  Cro.   Car.  560.  Carlh.    231.  Cowp. 

p  Moor,  915.  Noy,  136.  Hardr.  152.  367,  8.  Ante,  921. 

<*  2  Inst.  289.  Dyer,  177.  but  see  Cro.  »  2  Inst.  289. 

Car.  560.  1  Hoi.  Abr.  574.  *  2  Wils.91.  Barnes,  151.  S.  C.  3  Bur. 

r  1  Kol.  Abr.  574.   1  Vent.  133.  Carth.  1723.  Say.  Costs,   10.  S.  C.    1  Durnf.  & 

231.    1  Salk.  206.    Comb.  449.    5  Mod.  East,  71.  6  Durnf.  &  East,  355.  7  Durnf. 

'55.  S.  C.   1  Ld.  Raym.  172.  Cas.  Pr.  C.  &  East,  267.  but  see  Cowp.  367,  8. 
P.  87.  Barnes,  124.  S.  C.  Cowp.  366.  1 
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suits  upon  any  writ  or  writs  of  scire  facias,  and  suits  upon  prohi- 
bitions, the  plaintiff  obtaining  judgment,  or  any  award  of  execution, 
after  plea  pleaded  or  demurrer  joined  therein,  shall  likewise  recover 
his  costs  of  suit;  and  if  the  plaintiff  shall  become  nonsuit,  or  suffer 
a  discontinuance,  or  a  verdict  shall  pass  against  him,  the  defendant 
shall  recover  his  costs,  and  have  execution  for  the  same  by  capias 
ad  satisfaciendum,  fieri  facias,  or  elegit:"  with  &  proviso,?  that 
nothing  therein  contained  shall  be  construed  to  alter  the  laws  in 
being  as  to  executors  or  administrators,  in  such  cases  where  they 
were  not  then  liable  to  the  payment  of  costs  of  suit. 

In  an  action  of  debt  for  the  penalty  of  the  statute  2  &  3  Edw. 
VI.  c.  13.  for  not  setting  out  tithes,  with  a  count  for  the  si?igle 
value,  the  parties,  after  a  demurrer  to  the  declaration,  submitted  to 
arbitration,  and  the  arbitrator  awarded  the  single  value  to  be  less 
than  twenty  nobles  (61.  13s.  4c?.;)  the  court  held,  that  the  plaintiff 
was  not  entitled  to  costs  on  the  counts  for  the  penalty,  under  the 
statute  of  8  &  9  W.  III.  c.  11.  the  value  not  having  been  found  by 
a  jury:  but  they  allowed  him  to  have  costs  taxed  on  the  count  for 
the  single  value.2  And  full  costs  were  allowed,  in  an  action  on  the 
statute  of  Edw.  VI.  for  treble  the  value  of  tithes  not  set  out,  where 
there  was  a  verdict  for  the  plaintiff,  "subject  to  a  reference,  and  the 
arbitrator  directed  a  verdict  to  be  entered  for  305.-  treble  value. a 
The  plaintiff,  however,  is  only  entitled  to  costs,  in  such  an  action,  by 
the  statute  8  &  9  W.  III.  c.  11.  §  3.  after  plea  pleaded,  or  demurrer 
joined.b 

*When  a  scire  facias  is  not  an  original,  distinct  and  inde-[*9S2] 
pendent  proceeding,  but  connected  with  and  forming  a  part  of  the 
proceedings  in  another  action,  the  plaintiff,  it  seems,  is  entitled  to 
costs  thereon,  as  a  part  of  the  general  expenses  of  the  suit,  by  an 
equitable  construction  of  the  statute  of  Gloucester;  as  upon  a  scire 
facias  ad  audiendum  errores,  or  when  &  scire  facias  is  brought  on 
the  statute  8  &  9  W.  III.  c.  11.  §  6.  for  assessing  damages  upon  the 
death  of  a  plaintiff  or  defendant,  after  interlocutory  and  before  final 
judgment.  And,  after  judgment  by  default  in  debt  on  bond  to 
secure  an  annuity,  payable  quarterly,  and  scire  facias  thereon,  sug- 
gesting a  breach  in  non-payment  of  a  quarter's  arrears,  and  damages 
assessed  to  that  amount  on  the  statute  8  &  9  W.  III.  c.  11.  §  8.  the 
court  of  King's  Bench  held,  that  the  plaintiff  was  entitled  to  his 
costs  on  the  latter  section,  which  directs  a  stay  of  proceedings,  on 
payment  of.  future  damages,  costs  and  charges,  toties  quoties, 
though  the  third  section  only  gives  costs  in  scire  facias,  after  plea 
or  demurrer.0  In  the  King's  Bench,  the  plaintiff  must  pay  costs, 
on  quashing  his  own  writ  of  scire  facias,  after  the  defendant  has 
appeared  thereto  :d  But,  in  the  Common  Pleas,  the  plaintiff  may 
move  to  quash  his  own  writ,  without  paying  costs,  at  any  time  before 
the  defendant  has  pleaded ;e  nor  are  any  costs  payable  on  its  being 

y  §  5.  and  see  1  Str.  188. 3  East,  202.  <=  11  East,  387. 

*  1  H.  Blac.  107.  and  see  Barnes,  150.  <*  1  Barn.  &  Aid.  486. 

»  2  Chit.  Rep.  155.  •  Cas.  Pr.   C.  P.  74.  109.  Pr.  Reg.  378. 

b  1  Bing.  182.  418.  Barnes,  431.  and  see  1  Str.  638. 
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quashed  after  a  plea  in  abatement:*"  And  the  statute  8  &  9  W.  III.  c. 
11.  §  3.  does  not  extend  to  a  scire  facias  to  repeal  a  patent,  prose- 
cuted in  the  name  of  the  king.s 

On  a  prohibition  being  granted  to  the  ecclesiastical  court,  in  a 
suit  for  tithes,  it  is  enacted  by  the  statute  2  &  3  Edw.  VI.  c.  13.  § 
14.  that  "in  case  the  suggestion  be  not  proved  true,  by  two  honest 
and  sufficient  witnesses  at  the  least,  in  the  court  where  the  prohibi- 
tion shall  be  granted,  within  six  months  next  after  it  is  so  granted 
and  awarded,  then  the  party  who  is  hindered  of  his  suit  in  the 
ecclesiastical  court  by  such  prohibition,  shall,  upon  his  request  and 
suit,  without  delay,  have  a  consultation  granted  in  the  same  case,  in 
the  court  where  the  prohibition  was  granted;  and  shall  also  recover 
double  costs  and  damages,  against  the  party  that  pursued  the  prohi- 
bition, to  be  assigned,  or  assessed  by  the  court  where  the  consulta- 
tion shall  be  granted."  This  act  has  been  construed  to  extend  to 
prohibitions  in  suits  for  small  tithes,  as  well  as  great;h  and  the  six 
months  allowed  for  proving  the  suggestion,  are  to  be  reckoned  by 
calendar,  not  by  lunar  months.1  But  the  act  only  applies  to  cases 
[*983]  where  the  party,  who  is  hindered  of  his  suit  *in  the  ecclesiasti- 
cal court  by  the  prohibition,  acquiesces  in  it;  and  then  the  party  obtain- 
ing it  must,  within  six  calendar  months,  verify  his  suggestion,  by 
the  depositions  of  two  witnesses,  in  the  court  which  granted  the 
prohibition;  otherwise  the  party  hindered  shall  have  a  consultation, 
and  double  costs  and  damages:  and  therefore,  where  a  plaintiff  is 
put  to  declare  in  prohibition,  and  nonsuited  at  the  assizes,  the  defend- 
ant is  only  entitled  to  his  single  costs,  under  the  statute  8  &  9  W. 
III.  c.  11.  §  3,  and  not  to  double  costs,  under  the  2  &  3  Edw.  VI. 
c.  13.  §  14.k  It  is  doubtful  whether  the  writ  of  consultation  can 
now  be  granted  on  the  latter  statute;1  and  if  the  six  months  be 
understood  to  relate  to  the  trial  only,  it  must  be  understood  with 
some  latitude,  as  in  the  case  of  suits  in  the  northern  counties,  or  of 
prohibitions  issuing  in  Trinity  term."1 

The  rule  as  to  costs  in  prohibition,  on  the  statute  8  &  9  W.  III. 
c.  11.  is,  that  the  plaintiff,  succeeding  after  plea  pleaded  or  demurrer 
joined,  ought  to  have  his  costs  from  the  time  of  the  suggestion,  or 
first  motion  for  a  prohibition,  and  all  costs  incident  and  subsequent 
thereto.11  And  where  the  defendant  pleaded  nothing  to  the  merits, 
but  only  that  he  did  not  proceed  in  the  spiritual  court  after  the  pro- 
hibition, the  court  ordered  the  defendant  to  pay  the  plaintiff's  costs 
of  the  proceedings  in  prohibition.0  When  the  defendant  in  pro- 
hibition lets  judgment  go  by  default,  the  plaintiff  is  entitled,  by  the 
common  law,  to  a  writ  to  inquire  of  his  damages,  for  the  contempt 
in  proceeding  after  the  prohibition  delivered;  and  of  consequence, 
by  the  statute  of  Gloucester,  to  his  costs.?  In  this  case,  however, 
the  plaintiff  is  only  entitled  to  costs,  from  the  time  that  the  rule  for  a 

f  1  Str.  638.  and  see  2  Saund.  72.  u.  m  Per  Buller,  J.  in  Salter  v.  Greenway, 

b  7  Durnf.  &  East,  367.  T.  22  Geo.  III.  K.  K. 

h2  Ld.  Raym.  1172.  «  Gas.  Pr.  C.  P.  11.  1  Str.  82.  2  Str. 

'  Id.  in  notis.  1062. 

k  15  East,  574.  °  Barnes,  148. 

1  Salter  v.  Greenway,  T.  22  Geo.  111.         r  Cas.  Pr.  C.  P.  20. 
K.  B. 
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prohibition  was  made  absolute,  as  the  defendant  could  not  possibly 
be  in  contempt  before  :*i  And  where  the  plaintiff  was  nonsuited,  it 
was  holden  that  the  defendant  ought  only  to  have  the  costs  of  the 
nonsuit,  and  not  what  were  incurred  by  opposing  the  rule  to'  shew 
cause  why  the  writ  of  prohibition  should  not  be  granted/  If  judg- 
ment be  given  for  the  plaintiff,  as  to  part  of  what  is  in  issue,  he  is 
entitled  to  costs,  although  a  consultation  be  granted  as  to  the  resi- 
due:9 And  in  like  manner,  if  the  defendant  prevail  as  to  part,  he  is 
entitled  to  costs.*  But  it  seems,  that  if  the  defendant  succeed  upon 
demurrer,  he  is  not  entitled  to  costs ;u  this  being  a  casus  omissus 
out  of  the  statute.  *There  is  &  proviso  in  the  statute,*  that  [*984] 
it  shall  not  extend  to  executors  or  administrators;  and  hence  it  has 
been  determined,  that  in  prohibition  they  are  not  liable  to  the  pay- 
ment of  costs. y 

On  moving  for  a  mandamus,  or  information  in  nature  of  a  quo 
warranto,  a  rule  is  either  granted  or  refused  in  the  first  instance; 
and  if  a  rule  to  shew  cause  be  granted,  it  is  either  made  absolute  or 
discharged:  In  the  latter  case,  the  court  will  discharge  it  with  or 
without  costs,  according  to  circumstances.2  But,  on  shewing  cause 
against  a  rule  for  an  information  in  nature  of  a  quo  ivarranto,  the 
court,  under  particular  circumstances,  suffered  a  disclaimer  to  be 
entered  by  the  defendant,  without  costs. a  If  the  rule  be  made  ab- 
solute, a  mandamus  issues,  which  should  regularly  be  returned; 
or  an  information  is  filed  by  the  master  of  the  crown  office,  in  nature 
of  a  quo  warranto. 

As  a  plaintiff,  at  common  law,  might  have  recovered  damages  in 
an  action  upon  the  case  for  a  false  return  to  a  mandamus,  he  is 
now  entitled  to  costs,  when  he  succeeds  in  such  action,  by  the  sta- 
tute of  Gloucester;  and  when  he  fails  therein,  the  defendant  has  a 
right  to  costs,  under  the  4  Jac.  I.  c.  3.b  And,  by  the  statute  9  Ann. 
c.  20.  after  reciting  that  divers  persons  who  had  a  right  to  the  offices 
of  mayors,  bailiffs,  portreeves,  and  other  offices  within  cities,  towns 
corporate,  boroughs  and  places,  within  that  part  of  Great  Britain 
called  England  and  Wales,  or  to  be  burgesses  or  freemen  of  such 
cities,  &c.  have  either  been  illegally  turned  out  of  the  same,  or  have 
been  refused  to  be  admitted  thereto,  having  in  many  of  the  said 
cases  no  other  remedy  to  procure  themselves  to  be  respectively 
admitted,  or  restored  to  their  said  offices  or  franchises  of  being  bur- 
gesses or  freemen,  than  by  writs  of  mandamus,  the  proceedings  on 
which  are  vejy  dilatory  and  expensive;  it  is  enacted,  that  "  as  often 
as,  in  any  of  the  cases  aforesaid,  any  writ  of  mandamus  shall  issue 
out  of  the  Queen's  Bench,  the  courts  of  sessions  of  counties  palatine, 
or  any  of  the  courts  of  grand  sessions  in  Wales,  and  a  return  shall 
be  made  thereunto,  it  shall  and  may  be  lawful  to  and  for  the  person 
or  persons  suing  or  prosecuting  such  writ  of  mandamus,  to  plead 

i  Cas.  Pr.  C.  P.  21.  Barnes,  127. 129.  S.  C.  3  East,  202. 

*  Say.  Costs,  137.  *  3  Bur.  1453.  1  Durnf.  &  East,  396. 
« 2  Str.  1062,  3.  405.  on  a  mandamus,-  2  Str.  1039.  2  Bur. 

*  Barnes,  138,  9.  780.  4  Bur.  1963.  on  a  quo  warranto. 
"  Brymer  &  Atkyns,  H.  22  Geo.  HI.  C.  P.  »  2  Chit.  Rep.  366. 

x  §  5.  b  Hull.  Costs,  327,  8. 

f  Cas.  Pr.  C.  P.  158.  Pr.  Reg.    118. 
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to,  or  traverse  all  or  any  the  material  facts  contained  within  the 
said  return;  to  which  the  person  or  persons  making  such  return 
.shall  reply,  take  issue,  or  demur;  and  such  further  proceedings,  and 
in  such  manner,  shall  he  had  therein,  for  the  determination  thereol, 
[*9S5]  as  might  have  heen  had,  if  the  person  or  persons  suing 
such  writ,  had  brought  his  or  their  action  on  the  case  for  a  false 
return;  and  if  any  issue  shall  be  joined  on  such  proceedings,  the 
person  or  persons  suing  such  writ  shall  and  may  try  the  same,  in 
such  place  as  an  issue  joined  in  such  action  on  the  case  should  or 
might  have  been  tried:  and  in  case  a  verdict  shall  be  found  for  the 
person  or  persons  suing  such  writ,  or  judgment  given  for  him  or 
them  upon  a  demurrer,  or  by  nil  (licit,  or  for  want  of  a  replication 
or  other  pleading,  he  or  they  shall  recover  his  or  their  damages  and 
costs,  in  such  manner  as  he  or  they  might  have  done  in  such  action 
on  the  case  as  aforesaid;  such  costs  and  damages  to  be  levied  by 
capias  ad  satisfaciendum,  fieri  facias,  or  elegit;  and  a  peremp- 
tory writ  of  manda?nus  shall  be  granted  without  delay,  for  him  or 
them  for  whom  judgment  shall  be  given,  as  might  have  been,  if 
such  return  had  been  judged  insufficient:  and  in  case  judgment  shall 
be  given  for  the  person  or  persons  making  such  return  to  such  writ, 
he  or  they  shall  recover  his  or  their  costs  of  suit,  to  be  levied  in 
manner  aforesaid." 

But  no  provision  being  made  for  costs  by  this  statute,  when  the 
writ  is  obeyed,  the  statute  12  Geo.  III.  c.  21.  after  reciting,  that 
although  a  writ  of  mandamus,  to  admit  any  person  to  the  franchise 
of  being  a  citizen,  burgess  or  freeman  of  any  city,  town  corporate, 
borough,  cinque  port,  or  place  within  England  or  Wales,  be  obeyed, 
the  person  applying  for  the  same  is  nevertheless  put  to  great  trouble, 
delay  and  expense,  and  that  by  the  laws  in  being,  in  many  cases,  no 
provision  is  made  for  giving  costs  to  the  party  suing  out  any  such 
writ,  when  the  same  is  obeyed;  enacts,  that  "where  any  person 
shall  be  entitled  to  be  admitted  a  citizen,  burgess  or  freeman,  of  any 
such  city,  &c.  and  shall  apply  to  the  mayor  or  other  person,  officer 
or  officers,  in  such  city,  &c.  who  have  or  hath  authority  to  admit, 
citizens,  burgesses  and  freemen  therein,  to  be  admitted  a  citizen, 
burgess  or  freeman  thereof;  and  shall  give  notice,  specifying  the 
nature  of  his  claim,  to  such  mayor  or  other  officer  or  officers,  that 
if  he  or  they  shall  not  so  admit  such  person  a  citizen,  burgess  or 
freeman,  within  one  month  from  the  time  of  such  notice,  the  court 
of  King's  Bench  will  be  applied  to,  for  a  writ  of  mandamus  to 
compel  such  admission;  and  if  such  mayor,  or  other  officer  or  officers 
shall,  after  such  notice,  refuse  or  neglect  to  admit  such  person,  and 
a  writ  of  mandamus  shall  afterwards  issue,  to  compel  such  mayor, 
or  other  officer  or  officers,  to  make  such  admission,  and,  in  obedience 
to  such  writ,  such  person  shall  be  admitted  by  the  said  mayor,  or 
[*986]  other  officer  or  officers,  a  citizen,  &c.  of  such  city,  *&c  then 
such  person  shall  (unless  the  court  shall  see  just  cause  to  the  con- 
trary,) obtain  and  receive  from  the  said  mayor,  or  other  officer  or 
officers,  so  neglecting  or  refusing  as  aforesaid,  all  the  costs  to  which 
he  shall  have  been  put,  in  applying  for,  obtaining  and  serving  such 
writ  of  mandamus,  and  enforcing  the  same,  by  a  rule  to  be  made 


OF  COSTS.  986 

by  the  court  out  of  which  such  writ  shall  issue,  for  the  payment 
thereof,  together  with  the  costs  of  applying  for,  obtaining  and 
enforcing  the  said  rule;  and  if  the  rule  so  to  be  made,  shall  not  be 
obeyed,  then  the  same  shall  be  enforced,  in  such  manner  as  other 
rules  made  by  the  said  court  are  or  may  be  enforced  by  law. " 

Before  the  exhibiting  of  an  information  in  nature  of  a  quo  luar- 
ranto,  the  relator  ought  to  enter  into  a  recognizance  in  £20.  to 
prosecute  the  same  with  effect,  &c.  pursuant  to  the  statute  4  &  5 
W.  &  M.  c.  1S.C  And  if  he  do  not  proceed  to  trial  within  a  year 
after  issue  joined,  the  defendant  is  entitled  to  costs,  to  the  extent  of 
such  recognizance.'1  It  is  also  enacted,  by  the  statute  9  Ann.  c.  20. 
§  5.  that  "  in  case  any  person  or  persons,  against  whom  any  infor- 
mation or  informations  in  the  nature  of  a  quo  warranto  shall  in  any 
of  the  said  cases"  (which  have  been  already  mentioned,  in  treating 
of  the  costs  on  a  writ  of  mandamus,*)  "  be  exhibited  in  any  of  the 
said  courts  of  Queen's  Bench,  &c.  shall  be  found  or  adjudged  guilty 
of  an  usurpation  or  intrusion  into,  or  unlawfully  holding  and  exe- 
cuting any  of  the  said  offices  or  franchises,  it  shall  and  may  be  lawful 
to  and  for  the  said  courts  respectively,  as  well  to  give  judgment  of 
ouster  against  such  person  or  persons,  of  and  from  any  of  the  said 
offices  or  franchises,  as  to  fine  such  person  or  persons  respectively, 
for  his  or  her  usurping,  &c.  any  of  the  said  offices  or  franchises;  and 
also  to  give  judgment,  that  the  relator  or  relators  in  such  information 
named,  shall  recover  his  or  their  costs  of  such  prosecution:  and  if 
judgment  shall  be  given  for  the  defendant  or  defendants  in  such 
information,  he  or  they  for  whom  such  judgment  shall  be  given, 
shall  recover  his  or  their  costs  therein  expended,  against  such  relator 
or  relators;  such  costs  to  be  levied  in  manner  aforesaid." 

This  statute  is  confined  to  corporate  offices. f  But,  in  the  cases  to 
which  it  applies,  if  any  one  of  several  issues  on  a  quo  loarranto  infor- 
mation, be  found  for  the  prosecutor,  upon  which  judgment  of  ouster 
*is  given,  he  is  entitled  to  costs  on  all  the  issues.^  The  pro-  [*987] 
secutor  of  an  information  in  nature  of  a  quo  warranto  shall  pay  costs 
on  this  statute,  for  not  proceeding  to  trial  according  to  notice.*1  And 
a  defendant  in  execution  for  the  contempt,  and  for  costs  on  a  quo 
warranto  information,  is  entitled  to  be  discharged  under  the  lords' 
act.1  Lastly,  it  is  observable,  that  by  the  statute  32  Geo.  III.  c.  58. 
which  gives  the  defendant  a  right  to  plead  the  statute  of  limitations, 
&c.  to  an  information  in  nature  of  a  quo  warranto,*-  "if,  upon  the 
trial  of  such  information,  the  issue  joined  upon  the  plea  aforesaid 
shall  be  found  for  the  defendant  or  defendants,  or  any  of  them,  he 
or  they  shall  be  entitled  to  judgment,  and  to  such  and  the  like  costs, 
as  he  or  they  would  by  law  have  been  entitled  to,  if  a  verdict  and 
judgment  had  been  given  for  him  or  them,  upon  the  merits  of  his  or 
their  title.    Provided  always,  that  in  every  such  case,  the  prosecutor 


r-  1  Salk.  376.  Cartli.  503.  S.  C.  469.  Ante,  708. 

d  Cas.  temp.  Hardw.  247.    2  Str.  1042.  s  1  Durnf.  &  East,  453. 

'  Ante,  984,  5.  h  1  Str.  33.  Srfy.  Rep.  130.  Ante,  819. 

i  1  Bur.  402.  1  Blac.  Rep.  93.  S.  C.  5  '  4  Durnf.  Sc  East,  809. 

Durnf.  &  East,  375.   1  Barn.  &  Gres.  237.  *  Ante,  708. 
2  Dovvl.  &  Ryl.  341.  S.  C  and  see  9  East, 
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of  such  information  may  reply  fcq  such  plea,  any  forfeiture,  surrendei 
or  avoidance  by  the  defendant,  of  such  office  or  franchi.se,  happening 
within  six  years  beforethe  exhihition  of  such  information;  whereon 
the  defendant  may  take  issue,  and  shall  be  entitled  to  costs  in  man- 
ner aforesaid." 

The  plaintiff's  general  right  to  costs  being  settled  and  established 
as  before-mentioned,  upon  the  footing  of  the  statute  of  Gloucester, 
has  been  since  altered,  restrained,  and  modified,  by  subsequent  sta- 
tutes. The  first  statute  that  restrained  the  plaintiff's  right  to  costs, 
was  the  43  Eliz.  c.  6.  (extended  to  Wales,  and  the  counties  pala- 
tine, by  the  11  &  12  W.  III.  c.  9):  by  which  it  is  enacted,  that 
"if,  in  any  personal  action  to  be  brought  in  any  of  her  majesty's 
courts  of  West 'minster,  not  being  for  any  title  or  interest  of  lands, 
nor  concerning  the  freehold  or  inheritance  of  any  lands,  nor  for  any 
battery,  it  shall  appear  to  the  judges  of  the  same  court,  and  be  so 
signified  by  the  justices  before  whom  the  same  shall  be  tried,  that 
the  debt  or  damages  to  be  recovered  therein  shall  not  amount  to  the 
sum  of  forty  shillings;  that  in  every  such  case,  the  judges  or  jus- 
tices before  whom  such  action  shall  be  pursued,  shall  not  award  to 
the  plaintiff  any  more  costs  than  the  sum  of  the  debt  or  damages  so 
recovered  shall  amount  to,  but  less  at  their  discretion."  .  The  in- 
tention of  this  statute  was  to  confine  trifling  actions  to  inferior 
courts;1  and  a  certificate  may  be  granted  upon  it,  at  any  time  after 
the  trial  of  the  cause."1  The  first  instance  of  a  certificate  being 
[*9S8]  granted  upon  this  statute,  was  in  the  case  of  Whitew.  Smith, 
E.  17  Geo.  II.;  wherein  Willes,  Ch.  J.  certified  in  an  action  for 
taking  sand:n  since  which  time,  there  have  been  several  instances  of 
such  certificates.0  When  a  statute  prohibits  an  act,  and  gives  da- 
mages for  the  violation,  with  costs  of  suit,  it  does  not  take  away  the 
judge's  power  to  certify,  under  43  Eliz.  c.  6.  that  the  damages  are 
less  than  forty  shillings :P  And  accordingly,  a  judge's  certificate 
upon  that,  statute,  is  sufficient  to  deprive  a  plaintiff  of  his  right  of 
costs,  notwithstanding  the  action  be  brought  on  stat.  11  Geo.  II.  c. 
19.  §  19.  by  which,  in  case  the  plaintiff  obtain  a  verdict,  he  is  en- 
titled to  full  costs,  i 

The  judge  may  certify  upon  the  43  Eliz.  though  there  be  pleas 
of  justification.1  And  a  certificate  may  be  granted  upon  this  statute, 
in  an  action  on  the  case  for  an  injury  done  to  the  plaintiff's  right  of 
common,  by  digging  turves  ;s  or  in  an  action  of  assault,  battery  and 
imprisonment,  if  no  actual  battery  be  proved:1  and  even  if  a  battery 
be  proved,  this  will  not  prevent  the  judge  from  certifying  with  re- 
spect to  the  imprisonment,  under  the  43  Eliz.;  and  though  he 
cannot  certify  as  to  the  battery,  yet  the  plaintiff  will  not  be  entitled 


i  Gilb.Eq.  Rep.196.  Gilb.  C.  P.  261,2.  .      p  1  Taunt.  400. 

»»  Say.  Costs,  18.  3  Durnf.  &  East,  38.  i  5  Barn.  &  Aid.  796.  1  Dowl.  &  Ryl. 

(er.)  5  Barn.  &  Aid.  536.  413.  S.  C. 

»  2  Str.  1232.  1  Wils.  93.  S.  C  3  Wils.  »  1  Wils.  93,  4.  Broadbent  v.  JVoodkead, 

325.  York  Lent.  Ass.  1794.  cor.  Heath,  J. 

0  Same  cases;    1  Kenyon,  245.   Say.  *  8  East,  294. 

Rep.  250.  S.  C.  2  Wils.  258.  3  Durnf.  &  «  1  New  Rep.  C.  P.  255. 
East,  37. 
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to  full  costs  for  that,  unless  the  judge  certify  under  the,  22  &  23 
Car.  II.  c.  9.ut  But  where,  in  an  action  of  trespass  for  breaking 
and  entering  the  plaintiff's  close,  and  digging  a  ditch,  and  cutting 
down  a  tree,  with  a  count  on  an  asportavit,  the  defendant  pleaded 
not  guilty,  and  liberuni  tenementum,  upon  which  the  plaintiff 
took  issue;  and  the  material  question  on  the  trial  was,  whether  the 
tree  grew  on  the  plaintiff's  or  the  defendant's  ground;  the  jury 
having  found  a  verdict  for  the  plaintiff,  with  37s.  damages,  the 
value  of  the  tree,  and  the  judge  certified  under  the  43  Eliz. ;  the 
court  held,  that  the  plaintiff  was  notwithstanding  entitled  to  his  full 
costs;  for  upon  this  record,  the  freehold  must  necessarily  have 
come  in  question,  and  (which  was  considered  as  a  conclusive  cri- 
terion in  cases  of  this  sort,)  the  action  was  one  which  could  not 
have  been  tried  in  an  inferior  court.x  If  there  be  a  certificate  upon 
this  statute,  the  plaintiff,  we  have  seen, ?  shall  not  have  the  costs  of 
any  plea  pleaded  with  leave  of  the  court;  although  the  issue  there- 
upon joined  be  found  for  him,  and  the  judge  have  not  certified 
that  the  defendant  had  a  probable  cause  for  pleading  *the  [*989] 
matter  therein  pleaded.  But  as  the  judges,  for  a  long  time,  were 
unwilling  to  certify  upon  this  statute,  thinking  it  hard  to  deprive 
a  plaintiff  of  his  right  to  costs,  merely  because  he  had  resorted  to  a 
superior  court,  when  perhaps  he  could  not  have  obtained  justice  in 
an  inferior  one,  the  legislature  was  obliged  tolnterpose  its  authority, 
still  farther  to  guard  against  trifling  and  vexatious  actions. 

Thus,  by  the  3  Jac.  I.  c.  15.  §  4.  it  is  enacted,  that  "if  in  any 
action  of  debt,  or  action  upon  the  case  upon  an  assumpsit  for  the 
recovery  of  any  debt,  to  be  sued  or  prosecuted  against  any  citizen 
and  freeman  of  the  city  of  London,  or  any  other  person,  being  a 
victualler,  tradesman  or  labouring  man,  inhabiting  within  the  said 
city  or  the  liberties  thereof,  in  any  of  the  King's  courts  at  West- 
minster, or  elsewhere  out  of  the  court  of  requests  for  the  same  city, 
it  shall  appear  to  the  judge  or  judges  of  the  court  where  such  action 
shall  be  sued  or  prosecuted,  that  the  debt  to  be  recovered  by  the 
plaintiff  shall  not  amount  to  the  sum  of  forty  shillings,  and  the 
defendant  shall  duly  prove,  either  by  sufficient  testimony,  or  his 
own  oath,  that  at  the  time  of  commencing  such  action,  the  defend- 
ant was  inhabiting  and  resident  in  the  city  of  London  or  the  liber- 
ties thereof,  the  said  judge  or  judges  shall  not  allow  to  the  plaintiff 
any  costs  of  suit,  but  shall  award  the  plaintiff  to  pay  so  much  ordi- 
nary costs  to  the  defendant,  as  the  defendant  shall  justly  prove, 
before  the  said  judge  or  judges,  it  hath  truly  cost  him  in  defence  of 
the  suit." 

The  jurisdiction  of  the  court  of  requests  for  London  was  ex- 
tended, by  the  14  Geo.  II.  c.  10.  to  '■'■every  citizen  and  freeman  of 
the  city  of  London,  and  every  other  person  and  persons  inhabiting 


'2  New  Rep.  C.  P.  471.  *9  Price,  314.  >  Jnte,  7U. 


f  So,  in  an  action  for  assault  and  battery,  with  a  separate  count  for  false  imprison- 
ment, where  the  verdict  was  for  Is.  damages,  and  the  judge  certified  under  43  Eliz 
c.  6.  the  court  refused  to  tax  the  plaintiff  his  costs.     2  Bingh.  333. 
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within  the  said  city  or  its  liberties,  and  also  to  persons  renting  or 
keeping  any  shop,  shed,  stall,  or  stand,  or  seeking  a  livelihood  there, 
who  have  debts  owing  them,  not  exceeding  the  sum  of  forty  shil- 
lings, by  any  person  or  persons  inhabiting  or  seeking  a  livelihood 
within  the  said  city  or  its  liberties,  during  their  respective  inha- 
bitancy or  seeking  a  livelihood  as  aforesaid:"1  And,  by  the  39  &  40 
Geo.  III.  c.  civ.a  it  was  still  further  extended  to  "debts  not  exceeding 
the  sum  of  5/.b  due  to  any  person  or  persons,  whether  residing 
within  the  city  of  London  or  elsewhere,  or  to  bodies  politic  or  cor- 
porate, and  fraternities  or  brotherhoods,  whether  corporate  or  not 
corporate,  from  any  person  or  persons  residing  or  inhabiting  within 
[*990]  the  said  *city  or  its  liberties,  or  keeping  any  house,  ware- 
house, shop,  shed,  stall  or  stand,  or  seeking  a  livelihood,  or  trading 
or  dealing  within  the  same  city  or  liberties.0  And  if  any  action  or 
suit  shall  be  commenced  in  any  other  court  than  the  said  court  of 
requests,  for  anj^  debt  not  exceeding  the  sum  of  51. ,  and  recovera- 
ble by  virtue  of  the  former  acts,  or  of  this  act,  in  the  said  court  of 
requests,  the  plaintiff  or  plaintiffs  in  such  action  or  suit,  shall  not, 
by  reason  of  a  verdict  for  him,  her  or  them,  or  otherwise,  have  or 
be  entitled  to  any  costs  whatsoever;  and  if  the  verdict  shall  be  given 
for  the  defendant  or  defendants  in  such  action  or  suit,  and  the  judge 
or  judges  before  whom  the  same  shall  be  tried  or  heard,  shall  think 
fit  to  certify  that  such  debt  ought  to  have  been  recovered  in  the  said 
court  of  requests,  then  sucli  defendant  or  defendants  shall  have 
double  costs,  and  shall  have  such  remedy  for  recovering  the  same, 
as  any  defendant  or  defendants  may  have  for  his,  her  or  their  costs, 
in  any  cases  by  law.  "d 

This  act  of  parliament  has  been  construed  to  extend  to  an  action 
of  debt  for  less  than  Jive  pounds,  on  the  judgment  of  a  superior 
court. e  And  the  court  of  requests  have  jurisdiction  under  it,  over 
a  contract  for  the  retention  of  tithes  by  the  tenant,  the  value  of 
which  was  under  51:  and  therefore,  if  the  vicar  sue  for  the  same, 
and  recover  less  than  51.  upon  a  count  in  assumpsit  on  a  quantum 
valebant,  the  defendant  may  enter  a  suggestion  on  the  roll,  stating 
that  he  was  a  freeman  and  inhabitant  of  the  city  of  London,  trading 
there  at  the  time  he  was  served  with  the  writ,  for  the  purpose  of 
ousting  the  plainiiff  of  his  costs/  The  criterion  in  these  cases  is 
the  sum  recovered  by  the  verdict:  and  if  that  be  under  51.  the 
defendant  is  entitled  to  a  suggestion  for  costs,  though  the  action  was 
brought  for  the  recovery  of  a  larger  sum.s 

There  are  some  distinctions  deserving  notice,  between  the  former 
acts  of  parliament,  for  the  recovery  of  small  debts  in  London,  and 


1  See  5  Durnf.  &  East,  535.  1  East,  353.  »  2  Bos.  <$•  Pul.  588.  but  see  3  Esp.  Rep. 

fa.  J  S.  C.  cited.  280.  where  an  action  of  debt  was  brought 

a  This  act  of  parliament  took  effect  in  a   superior  court,   for  less   than  Jive 

from  the  30th  of  September  1800,  and  not  pounds  on  a  judgment  of  the   court   of 

from  the  passing  of  the  act,  which  was  requests  for  London.     Sed  qusere,   whe- 

on  the  9th   of  July  preceding.  2  East,  ther  the  plaintiff  would  have  been  en- 

135.  titled  to  costs  in  surh  action ? 

b§2.  <5  East,  191. 

'  §  5.  r?  Taunt.  169. 

*§  12. 
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the  39  &  40  Geo.  III.  c.  civ.  By  the  former  acts,  the  court  of 
requests  had  no  jurisdiction  in  a  suit,  unless  both  the  plaintiff  and 
defendant  were  resident  within  the  city;h  but  this  is  not  necessary 
under  the  39  &  40  Geo.  III.  c.  civ.  which  extends  the  jurisdiction 
of  the  court  to  debts  not  exceeding  51.  due  to  any  person  or  persons, 
whether  residing  within  the  city  or  elseivhere.  It  is  necessary 
however,  under  the  latter  act,  *<that  the  defendant  should  be  [*991] 
a  person  residing  or  inhabiting  within  the  city  or  its  liberties,  or 
keeping  a  house,  &c.  or  seeking  a  livelihood  there:  and  if  a  party's 
residence  be  out  of  the  jurisdiction  of  the  court  of  requests  for 
London,  his  occasionally  underwriting  a  policy  at  Lloyd's  coffee- 
house, where  he  has  a  seat,  is  not  his  seeking  a  livelihood  within 
the  city,  so  as  to  subject  him  to  the  jurisdiction  of  the  court:  it  must 
be  followed  as  a  trade  or  business.'  So,  where  a  defendant  resided 
in  Middlesex,  and  kept  a  warehouse  in  the  city  of  London,  jointly 
with  another  person,  but  told  the  plaintiff  that  he  did  not  keep  the 
warehouse,  and  the  plaintiff,  upon  enquiry  in  the  neighbourhood 
where  it  was,  could  obtain  no  intelligence  respecting  him;  the  court 
of  Common  Pleas  would  not,  under  the  above  act  of  parliament, 
exempt  the  defendant  from  paying  of  -costs,  on  the  ground  of  the 
verdict  being  under  Jive  pounds,  and  that  he  ought  to  have  been 
summoned  to  the  court  of  requests.k  So  a  market  gardener,  who 
rented  a  stand,  with  a  shed  over  it,  in  Fleet  Market,  at  an  annual 
rent,  which  he  occupied  three  times  a  week  on  market  days,  till  ten 
o'clock  in  the  morning,  after  which,  and  on  all  other  days,  it  was 
occupied  by  others,  was  held  not  to  keep  a  stand,  within  the  mean- 
ing of  the  London  court  of  requests  act,  so  as  to  be  privileged  to  be 
sued  there  for  a  debt  under  Jive  pounds.1  And,  in  a  late  case,  a 
person  plying  as  a  porter  in  the  city  of  London,  and  resorting  to  a 
house  of  call  there,  but  not  lodging  in  the  city,  was  holden  not  to 
be  a  person  seeking  his  livelihood  in  London,  within  the  meaning 
of  the  above  act."1  It  became  a  question  in  one  case,n  which  was 
not  decided,  whether  the  clerk  of  a  solicitor,  attending  at  his  mas- 
ter's office  within  the  city,  during  the  hours  of  business  throughout 
the  day,  but  lodging  in  Middlesex,  should  be  said  to  seek  a  liveli- 
hood in  London,  within  the  meaning  of  the  act:  But  in  a  subsequent 
case,0  the  court  held,  that  a  husband  domiciled  in  Middlesex,  where 
his  wife  carried  on  business,  though  he  was  employed  as  a  clerk  in 
the  office  of  solicitors  in  London,  is  not  privileged  to  be  sued  only 
in  London,  as  a  person  seeking  his  livelihood  there;  for  that  means 
seeking  the  whole  of  his  livelihood  within  the  city. 


•>  2  H.  Blac.  220.  1  Chit.  Rep.  635,  6.  held,  that  he  was  within  the  jurisdiction 

(~ a.J  and  see  5  Durnf.    &  East,  535.   1  of  the  court  of  requests  for  the  city  of 

East,  353.  fa. J  1  Bing1.  388.  London,  though  he  slept  and  resided  in 

■5Esp.  Rep.  19.  and  see  1  Smith  R.  Southwark.     5  Taunt.  648.  1  Marsh.  269. 

334.  S.  C. 

k  1  New  Rep.  C.  P.  153.     But  where  '  8  East,  336. 

a  person  rented  a  counting"  house  in  the  m  2  Taunt.  196. 

city  of  London,  jointly  with  another  per-  n  13  East,  161. 

son,  and  received  orders  there   for  his  °  16  East,  147.   and  see  15  East,   647. 

business,  the    court  of   Common   Pleas  Post,  992. 


PM  OF  COSTS 

j    ]  It  should  also  be  observed,  that  under  tbe  former  acts,  the 

plaintiff  is  not  only  prevented  from  recovering  his  costs,  upon  a 
suggestion  that  the  debt  is  under  forty  shillings,  but  shall  pay  costs 
to  liie  defendant:  but  the  statute  39  &  40  Geo.  III.  c.  civ.  only  pre- 
vents the  plaintiff  from  recovering  his  costs,  on  a  verdict  in  his 
favour  for  less  than  five  pounds,  and  docs  not  give  any  costs  to  the 
defendant:  though  if  a  verdict  be  given  for  the  latter,  he  is  entitled 
by  the  act  to  double  costs,  on  the  judge's  Certifying  that  the  debt 
ought  to  have  been  recovered  in  the  court  of  requests. 

The  court  of  requests  in  London  having  been  found  extremely 
beneficial,  courts  of  a  similar  nature  were,  towards  the  end  of  the 
reign  of  Geo.  II.  established  by  act  of  parliament,  in  various  districts 
in  and  about  the  metropolis;  as  in  the  town  and  borough  of  Sout/i- 
wark,  &c.  by  the  22  Geo.  II.  c.  47.  (explained  and  amended  by  the 
32  Geo.  II.  c.  6.);  in  the  city  and  liberty  of  Westminster,  and  part 
of  the  duchy  of  Lancaster,  by  the  23  Geo.  II.  c.  27.  (explained  and 
amended  by  the  24  Geo.  II.  c.  42.);  and  in  the  Toiver  Hamlets,  by 
the  23  Geo.  II.  c.  30.  The  county  court  of  Middlesex  was  also  put 
on  a  different  footing  by  the  23  Geo.  II.  c.  33.  for  the  more  easy 
and  speedy  recovery  of  small  debts.  And,  in  the  late  reign,  the 
jurisdiction  of  these  courts  was  in  several  instances  extended  to  sums 
not  exceeding  five  pounds;  as  in  London,  by  the  39  &  40  Geo.  III. 
c.  civ.  before-mentioned;  in  Soulftwark,  and  the  East  half  hundred 
of  Brixton,  by  the  46  Geo.  III.  c.  Ixxxvii. ;  in  the  hundreds  of 
Blackheath,  Broynley,  and  Bcckcnham,  &c.  by  the  47  Geo.  III. 
sess.  1.  c.  iv. ;  in  Birmingham,  by  the  17  Geo.  III.  sess.  1.  c.  xiv. ; 
in  the  town  and  port  of  Sandivich,  and  villages  of  Ramsgate,  &c. 
by  the  47  Geo.  III.  c.  xxxv. ;  and  in  Manchester,  by  the  48  Geo. 
III.  c.  xliii. :  And,  in  the  city  of  Bath  and  its  environs,  the  juris- 
diction of  the  court  of  requests  has  been  extended  to  sums  not 
exceeding  ten  pounds,  by  the  statute  lr>  Geo.  III.  c.  lxvii.''  In 
order  to  proceed  under  the  court  of  requests  act  for  Sou/hirark, 
both  plaintiff  and  defendant  must  be  resident  within  the  jurisdiction 
of  the  court. i  But  in  the  construction  of  the  statutes  22  Geo.  II.  c. 
47.  and  46  Geo.  III.  c.  Ixxxvii.  it  has  been  holden,  that  if  a  defend- 
ant lodge  within  the  jurisdiction  of  the  court  of  conscience  act  for 
Southivark,  he  is  entitled  to  the  benefit  of  the  statutes;  although  he 
carry  on  his  business,  and  the  goods  were  delivered  out  of  the  juris- 
diction, and  the  plaintiff  had  no  knowledge  of  his  lodging  within  it, 
till  after  the  process  was  sued  out.1'  And  no  person  to  whom  a  debt 
is  owing,  not  exceeding  five  pounds,  and  recoverable  by  the  statutes 
[*993]  25  Geo.  II.  c.  34.  &47  Geo.  III.  sess.  I.  *c.  xiv.  from  any 
person  resident  within  the  jurisdiction  of  the  Birmingham  court  of 
requests,  can  recover  costs,  if  he  sue  elsewhere  than  in  that  court; 


p  For  an  alphabetical  list  of  the  names  c.  cxxiii.  §  14.  16,  by  which  the  clause  in 

of  the  places  having- courts  of  conscience,  the   Souihwark  acts,   respecting1    costs, 

with  the  statutes  by  which  they  are  pre-  being  repealed,  the  plaintiff  obtaining  a 

ated,  see  Man.  Ex.  Append.  135,  &c.  verdict  for  any  sum,  however  trifling,  is 

i  1  Bing\  388.  entitled  to  costs  as  in  other  cases. 

•  15  East,  647.  but  see  stat.  4  Geo.  IV. 
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wheresoever  the  plaintiff  may  reside,  or  the  cause  of  action  accrue.9 
So  a  defendant,  residing  within  the  jurisdiction  of  the  court  of 
requests  for  the  city  of  Bath,  is  entitled  to  be  sued  in  that  court,  for 
a  debt  under  ten  pounds,  though  the  cause  of  action  accrued,  and 
the  plaintiff  resided  out  of  the  jurisdiction;  and  if  such  an  action  be 
brought  elsewhere,  the  court  on  motion  will  deprive  the  plaintiff  of 
costs.1 

In  the  above  acts  of  parliament  there  are  exceptions,  relating  to 
particular  causes,  and  persons,  of  which,  and  over  whom  the  courts 
have  no  jurisdiction.  Thus,  in  the  3  Jac.  I.  c.  15.  there  is  an  excep- 
tion or  proviso,"  that  "  it  shall  not  extend  to  any  debt  for  rent,  upon 
any  lease  of  lands  or  tenements,  or  any  other  real  contracts,  nor  to 
any  other  debt  that  shall  arise  by  reason  of  any  cause  concerning  a 
testament  or  matrimony,  or  any  thing  concerning  or  properly  belong- 
ing to  the  ecclesiastical  court,  although  the  same  be  under  forty 
shillings."  And  there  is  a  similar  exception  in  the  court  of  con- 
science acts  for  Westminster,^  the  Tower  Hamlets?  and  South- 
ward::7- and  in  a  later  act  for  Southwark,11  there  is  a  clause,  that  it 
shall  not  extend  to  any  debt  for  any  sum,  being  the  balance  of  an 
account  on  demand,  originally  exceeding  fi ve  pounds.5  The  excep- 
tion in  the  London  act  has  beetf  extended  to  an  action  for  use  and 
occupation;0  and  also  to  an  action  for  money  had  and  received, 
brought  against  the  receiver  of  an  estate,  to  recover  money  received 
by  him  for  rent,  for  the  purpose  of  trying  the  title  of  the  estate  :d 
And  the  court  of  conscience  act  for  London  does  not  extend  to  cases 
where  the  plaintiff  recovers  less  than  the  limited  sum,  in  a  special 
action  on  the  case,  for  the  breach  of  an  agreement,6  or  in  an  action 
on  the  case  for  negligence,  in  driving  the  plaintiff's  carriage,  con- 
trary to  an  implied  assumpsit:*  Nor  does  the  jurisdiction  of  the 
courts  of  conscience  extend  to  contracts  made  on  the  high  seas.s 
Also,  it  is  a  constant  and  invariable  rule,  that  none  of  the  court  of 
conscience  acts  extend  to  cases,  where  the  debt,  being  *origi-  [*994] 
nally  above  the  limited  amount,  is  reduced  under  it,  by  means  of 
a  set  off,h  or  tender.1  And  if  a  debt,  originally  above  Jive  pounds, 
be  reduced  under  that  sum  by  partial  payments,  it  is  within  the 
exception  of  the  Southwark  actk  But  where  the  debt  originally 
was  under  Jive  pounds,   the  defendant  is,  it  seems,  entitled  to  the 


<■  4  Taunt.  150.  1  Chit.  Rep.  636.  in  c  Doug1.  244.  and  see  13  East,  161.  but 

notis.  it  is  otherwise  in  Middlesex.  2  Bos.  &  Pul. 

'  3  Barn.  &  Aid.  210.  1  Chit.  Rep.  635.  29.  and  in  the  city  of  Bath,   3.  Dowl.  & 

S.  C.  and  see  3  Dowl.  Sc  Ryl.  51.  Ryl.  51. 

»  §  6.  and  see  the  statute  39  &  40  Geo.  <*  1  Barn.  &  Cres.  283. 

III.  c.  104.  §  11.  13.  1  Smith  R.  396.  c  5  Durnf.  &  East,  529. 

*  22  Geo.  II.  c.  47.  §  16.  f  1  Taunt.  396. 

y  Doug.  245.  8  1  Bos.  &  Pul.  223. 

»  22  Geo.  II.   c.  47.  §  16.  but  see  the  »  2  Str.  1191.  1  Wils.  19.  S.  C.  2  Wils. 

stat.  4  Geo.  IV.  c.  cxxiii.  §  14,  by  which  68.    Barnes,  470.  S.  C.  3  Wils.  48.  Say. 

the  above  exception  is  repealed;  and  by  Costs,  65.  S.  C.  1  Bos.  &  Pul.  223.  2  Price, 

§  12,  13,  the  jurisdiction  of  the  court  is  19.  2  Chit.  Rep.  394., 

further  restrained.  '  Doug.  448,  9. 

a  46  Geo.  III.  c.  Ixxxvii.  k  1  Taunt.  60.  and  see  the  statute  4 

b  §  12.  and  see  stat.  4  Geo.  IV"  c.  cxxiii.  Geo.  IV.  c.  cxxiii.  §  12. 
*.  14. 
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benefit  oi'  the  court  of  requests  act  for  London,  though  he  lias  pleaded 
a  tender,1  or  paid  money  into  court.1"  And  in  general,  where  the 
reduction  is  made  by  payments  in  part,"  or  the  defence  of  infancy," 
the  plaintiff  is  not  entitled  to  costs,  where  the  damages  are  under  the 
limited  amount.  And  where  a  demand  for  plumber's  work  and 
materials,  to  the  amount  of  eight  pounds,  was  reduced  below  five 
pounds,  by  the  plaintiff's  taking  and  allowing  for  the  old  lead,  the 
court  of  King's  Bench  held,  that  the  plaintiff  was  not  entitled  to  his 
costs  under  the  Southwark  act;p  and  that  this  was  not  a  demand 
reduced  below  five  pounds  by  balancing  an  account,  within  the 
exception  of  the  twelfth  section.  *i  So  where  the  plaintiff  in  assump- 
sit, recovered  less  than  five  pounds,  upon  the  balance  of  an  account, 
which  contained  items  both  on  the  debet  and  credit  side,  the  defend- 
ant was  allowed  to  enter  a  suggestion  on  the  roll,  to  deprive  him  of 
his  costs,  on  the  London  act:1'  And  it  is  no  objection  to  entering  a 
suggestion  on  that  act,  that  the  plaintiff  believed  he  had  a  cause  of 
action  for  more  than  five  pounds.8  It  is  not  a  sufficient  ground  for 
refusing  a  suggestion,  under  the  22  Geo.  II.  c.  47.  that  a  court  of 
conscience  has  no  authority  to  try  a  question  of  bankruptcy.1  And 
where  a  cause  is  referred  to  arbitration,  and  the  costs  are  directed  to 
abide  the  event  of  the  suit,  the  plaintiff,  we  have  seen,"  is  not  entitled 
to  them,  if  it  appear  by  the  awar,d  that  his  original  demand  was 
under  forty  shillings,  and  he  might  have  recovered  it  in  a  court  of 
conscience. 

The  court  in  one  instance  permitted  a  suggestion  to  be  entered  on 
the  roll,  in  an  action  brought  by  an  administrator :x  But,  in  an 
action  brought  against  an  executor,  they  refused  it;y  saying,  it  could 
not  be  meant  to  give  the  court  of  conscience  a  jurisdiction  over  exe- 
cutors; and  that  if  there  was  no  express  exception,  there  was  one 
[*995]  implied  from  the  nature  and  reason  of  the  thing.  An  attor- 
ney, when  plaintiff,  is  not  obliged  to  sue  for  a  debt  under  five  pounds, 
in  the  court  of  requests  for  London;*  and,  when  defendant,  is  not 
subject  to  the  jurisdiction  of  the  county  court  of  Middlesex:11  but  in 
London,  Westminster,  and  the  Tower  Hamlets,  Southwark,  and 
the  East  half  hundred  of  Brixton,  4  Geo.  IV.  c.  cxxiii.  §  7.  he  is 
expressly  subjected  thereto. b  And  when  a  person  is  sued  in  a  supe- 
rior court,  for  a  debt  under  forty  shillings,  he  may  move  the  court 
to  stay  the  proceedings.0 


i  5  Maule  &  Sel.  196.  y  Doug.  263.  Stat.  14  Geo.  II.  c.  10.  3 

m  5  East,  194.  Durnf.  &  East,  535.  Id,  529. 

n  Barnes,  353.  4  Bur.  2133.  8  East,  28.  *  7  East,  47.  3  Smith  R.  52.  S.   C.  and 

347.    2  Price,  19.  3  Brod.  &  Bing.  257.  see  5  Moore,  622.  2  Brod.  &  Bing.  698. 

but  see  1  Bos.  &  Pul.  223.  semb.  contra.  S.  C.    ' 

0  14  East,  301.  *  2  Wils.  42.  Doug.  380.  3  Bur.  1583. 
p  46  Geo.  III.  c.  lxxxvii.  but  see  the  semb.  contra,-  and  see  2  Bos.  k,  Pul.  29. 

statute  4  Geo.  IV.  c.  cxxiii.  §  14.  16.  *  Ante,  "74.  And  see  the  case  of  Robin- 

<i  14  East,  344.  and  see  3  Brod.  &.  Bing.  son  v.  Vickers  &  another,  T.  56  Geo.  III. 

257.  K.  B.  1  Chit.  Rep.  636.  in  ?iotis,-  wherein 

'  1  Maule  &  Sel.  393.  the  court  stayed  the  proceedings,  in  an 

'  6  Taunt.  452.  2  Marsh.  145.  S.  C.  action   brought  against  attornies,   for  a 

'  1  Bos.  &  Pul.  11.  debt  under  ^-re  pounds,  on  payment  of 

u  Ante,  884.  the  debt,  without  costs. 

1  Doug.  246.  and  see  1  Bos.  k  Pul.  12.  r  Ante,  565,  6. 
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The  mode  of  taking  advantage  of  these  statutes  is  by  plea,  sug- 
gestion, or  motion.  When  there  is  a  prohibitory  clause  in  the  act 
of  parliament,  declaring  that  "no  action  for  any  debt  under  forty 
shillings,  and  recoverable  in  the  court  of  requests,  shall  be  brought 
against  any  person  within  the  jurisdiction  thereof,  in  any  other  court 
whatsoever,"  the  proper  mode  of  taking  advantage  of  the  act  is  by 
pleading  it,  or  giving  it  in  evidence  under  the  general  issue :J  And 
if  that  mode  be  not  adopted,  the  court  will  not,  after  verdict,  enter 
a  suggestion  on  the  record,  that  the  defendant  lived  within  the  juris- 
diction, or  stay  the  proceedings.6  The  Tower  Hamlets  act  has  the 
same  prohibitory  clause;  and  though  it  give  no  form  of  plea,  yet  it 
may  be  pleaded,  or  the  facts  which  bring  a  case  within  it  may  be 
given  in  evidence  under  the  general  issue,  to  nonsuit  the  plaintiff/ 
or  obtain  a  verdict  against  him.s  In  the  London  act,  as  well  as  in 
the  acts  for  Southwark  and  Middlesex,  there  is  no  such  prohibitory 
clause;  and  therefore  the  proper  mode  of  proceeding  upon  these  acts 
is,  for  the  defendant  to  apply  to  the  court  by  affidavit,11  for  leave  to 
enter  a  suggestion^  on  the  roll,  of  the  facts  necessary  to  entitle  him 
to  the  benefit  of  the  act:k  which  suggestion  may  be  traversed,  or 
demurred  to:1  And  where  the  plaintiff  demurred  to  the  suggestion, 
which  was  adjudged  against  him,  the  costs  of  the  application  were 
*allowed,  as  well  as  of  the  trial  and  former  proceedings,111  [*996] 
though  not,  strictly  speaking,  costs  of  the  defence. 

The  application  for  leave  to  enter  a  suggestion  should  be  made 
before  final  judgment  signed.11  And  where  the  plaintiff  had 
declared  in  assumpsit,  on  a  bill  of  exchange,  with  the  common 
money  counts,  and  the  jury  had  found  a  general  verdict  for  the 
plaintiff  for  2l.  12s.  6d.  without  specifying  on  what  counts  it  should 
be  entered,  the  court  of  Common  Pleas,  with  a  view  to  a  suggestion, 
to  deprive  the  plaintiff  of  his  right  to  costs,  on  the  London  court 
of  conscience  act,  allowed  the  verdict  to  be  entered,  under  particular 
circumstances,  on  the  common  counts  only.0  The  affidavit  in  sup- 
port of  the  application  must  state  that  the  parties  were  within  the 
jurisdiction,  when  the  cause  of  action  arose;?  and,  in  Middlesex,  it 
should  be  sworn  that  the  defendant  was  liable  to  be  summoned  to 
the  court  of  requests ;i  but  this  does  not  seem  to  be  necessary  in 
London.1'  After  judgment  by  default,  and  damages  assessed  under 
Jive  pounds  upon  a  writ  of  inquiry,  a  suggestion  cannot  it  seems  be 
properly  entered  on  the  roll;3  but  the  defendant  may  come  into 
court,  under  the  London  act,  and  move  to  stay  proceedings,  on  pay- 

d  2  H.  Blac.  352.  64.  S.  C.  2  Wils.   68.  Barnes,  470.  S.  C. 

e  3  Durnf.  &  East,  453.    1    East,    354.  Doug.  244. 

(a.)  S.  C.  cited.  Turton  v.  Chambers,  M.  '  Barnes,  471.  2  H.  Blac.  354. 

43  Geo.  III.  K.  B.  ■»  2  Str.  1120. 

'2H.  Blac.  352.  "  2  H.  Blac.  354.  8  East,  239.  5  Maule 

e  1  East,  352.  k  Sel.  510. 

h  Append.  Chap.  XL.  §  1.   4.  and  for  °  1  Sing-.  100.  Ante,  920.  ff.J 

the  rule  of  court  for  entering   the  sug-  p  2  H.  Blac.  220.  2  Taunt.  169. 

gestion,  see  id.  §  2,  3.  i  2  H.  Blac.  356. 

'  Id.  Chap.  XXXIX.  §  29,  30.  .'2  Taunt.  169. 

k  1  Str.  47. 50.  2  Str.  1120. 1191.  Barnes,  ■  1  Str.  46.  4  Maule  &  Sel.  171.  1  Chit. 

353.  470,  71.  Say.  Rep.  273.  Saw  Costs,  Kep.  636.  in  notis. 
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mcnt  of  the  damages  assessed,  without  costs:1  and  the  distinction  is 
said  to  be  this:  that  where  the  intent  is  to  call  upon  the  other  party 
to  pay  costs,  it  is  necessary  to  enter  a  suggestion;  but  where  the 
intent  is  to  exonerate  the  party  applying,  and  the  other  party  is  not 
entitled  to  costs,  a  motion  is  sufficient  to  take  them  from  him."  It 
is  however  too  late  for  the  defendant,  in  the  term  after  judgment 
signed  and  execution  levied,  to  apply  to  enter  a  suggestion  on  the 
roll,  to  deprive  the  plaintiff  of  his  costs,  if  he  could  have  applied 
in  the  same  term.*  And  the  defendant  is  not  at  liberty  to  enter  a 
suggestion  on  the  roll,  under  the  Middlesex  court  of  conscience  act, 
when  a  verdict  is  found  for  one  shilling  damages,  on  an  issue  taken 
on  a  plea  in  abatement  of  misnomer. > 

By  the  21  Jac.  I.  c.  16.  §  6.  it  is  enacted,  that  "in  all  actions 
upon  the  case  for  slanderous  words,  to  be  sued  or  prosecuted  in  any 
of  the  courts  of  record  at  Westminster,  or  in  any  court  whatsoever 
that  hath  power  to  hold  plea  of  the  same,  if  the  jury  upon  the  trial  of 
[*9&7]  the  *issuein  such  action,  or  the  jury  that  shall  inquire  of  the 
damages,  do  find  or  assess  the  damages  under  forty  shillings,  then 
the  plaintiff  or  plaintiffs  in  such  action  shall  have  and  recover  only 
so  much  costs,  as  the  damages  so  given  or  assessed  amount  unto, 
without  any  further  increase  of  the  same;  any  law  statute  or  usage 
to  the  contrary  notwithstanding."  The  operation  of  this  statute  is 
confined  to  actions  for  slanderous  icords  spoken  of  the  person;  and 
does  not  extend  to  an  action  for  a  libel,1-  or  for  slander  of  title,*  &.c. 
wherein  the  special  damage  is  the  gist  of  the  action:  neither,  for 
the  same  reason,  does  it  extend  to  an  action  for  special  damage,  in 
consequence  of  words  not  in  themselves  actionable ;''  though,  when 
the  words  are  actionable  in  themselves,  a  special  damage  will  not 
take  the  case  out  of  the  statute.0  This  statute  extends  to  actions 
brought  in  inferior  courts,  having  power  to  hold  plea  to  the  amount 
of  forty  shillings:  And  though  it  washolden,  that  courts  baron  and 
other  inferior  courts,  wherein  the  jury  are  precluded  from  legally 
assessing  damages  to  that  amount,  were  not  within  the  meaning  or 
intent  of  the  statute,  but  that  such  courts  had  still  a  power  of  allow- 
ing full  costs  in  actions  for  slander  prosecuted  therein,  however 
small  the  quantum  of  damages  found  or  assessed  might  be;d  yet 
now,  by  the  statute  5S  Geo.  III.  c.  30.  §  2.  "in  all  actions  or  suits 
for  slanderous  words,  to  be  sued  or  prosecuted  in  any  court  what- 
soever, which  hath  not  jurisdiction  to  hold  plea  to  the  amount  of 
forty  shillings  in  such  actions  or  suits,  if  the  jury,  upon  the  trial  of 
the  issue  in  such  action  or  suit,  or  the  jury  that  shall  inquire- of  the 
damages,  do  find  or  assess  the  damages  under  thirty  shillings, 
then  the  plaintiff  or  plaintiffs  in  such  action   or  suit  shall  have  and 


t  8  East,  239.  and  see  2  H.  Blac.  351.  2  ■>  2  Ld.  Raym.  831.  1  Salk.  206.7  Mod. 

Bos.  &  Pul.  588.  1  Chit.   Kep.  636.  in  129.  S.  C.  Willes,  438.  Barnes,  132.  S.C. 

notis.  Id.  135.  2  H.  Blac.  531. 

«  1  Taunt.  297.  per  Best,  serjeant.  c  2  Ld.  Raym.  1588.  2  Str.  936.  S.  C 

«  2  Maule  &  Sel.  348.  Willes*,  438.  Barnes,  132.  S.  C.  Id.  142. 3 

y  Welcheh  v.  Le  Pelletier,   II.  49  Geo.  Bur.  1688.  2  Blac.  Rep.  1062.  Say.  Costs, 
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*  Cro.  Car.  141.  163.1  Str.  645.  38. 
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recover  only  so  much  costs,  as  the  damages  so  given  or  assessed 
shall  amount  to,  without  any  further  increase  of  the  same."  The 
statute  21  Jac.  I.  c.  16.  also  applies  to  a  writ  of  inquiry,  as  well  as 
a  trial,  where  the  damages  are  under  forty  shillings;1"  and  a  justi- 
fication found  for  the  plaintiff  will  not,  in  that  event,  entitle  him 
to  full  costs. f 

But  the  principal  statute,  made  for  restraining  the  plaintiff's  right 
to  costs,  is  the  22  &  23  Car.  II.  c.  9.  (extended  to  Wales,  and  the 
counties  palatine,  by  the  11  &  12  W.  III.  c.  9.)  by  which  it  is 
*enacted,  that  "in  all  actions  of  trespass,  assault  and  bat-  [*998] 
tery,  and  other  personal  actions,  wherein  the  judge,  at  the  trial  of 
the  cause,  shall  not  find  and  certify  under  his  hand,  upon  the  back 
of  the  record,  that  an  assault  and  battery  was  sufficiently  proved  by 
the  plaintiff  against  the  defendant,  or  that  the  freehold  or  title  of 
the  land  mentioned  in  the  plaintiff's  declaration  was  chiefly  in  ques- 
tion, the  plaintiff,  in  case  the  jury  shall  find  the  damages  to  be  under 
the  value  of  forty  shillings,  shall  not  recover  or  obtain  more  costs 
of  suit,  than  the  damages  so  found  shall  amount  unto."  It  seems 
to  have  been  the  intention  of  this  statute,  that  the  plaintiff  should 
have  no  more  costs  than  damages,  in  any  personal  action  whatsoever, 
if  the  damages  were  under  forty  shillings,  except  in  cases  of  battery, 
or  freehold;  and  not  even  in  these,  without  a  certificate:  and  this 
construction  was  adopted  in  some  of  the  first  cases  that  arose  upon 
the  statute. s  But  a  different  construction  soon  prevailed:  and  it  is 
now  settled,  that  the  statute  is  confined  to  actions  of  assault  and 
battery;  and  actions  for  local  trespasses,  wherein  it  is  possible  for 
the  judge  to  certify,  that  the  freehold  or  title  of  the  land  was  chiefly 
in  question.1'  Therefore  it  does  not  extend  to  actions  of  assumpsit, 
debt,  covenant,  trover,1  false  imprisonment,  or  the  like;  or  to  actions 
for  a  mere  assault;k  or  for  criminal  conversation,1  or  battery  of  the 
plaintiff's  servant,"1  per  quod  consortium,  vel  servitium  amisit. 

In  actions  for  local  trespasses,  the  statute  applies,  whenever  an 
injury  is  done  to  the  freehold,™  or  to  any  tiling  growing0  upon,  or 
affixed0  to  the  freehold:  and  in  a  modern  case,i  it  was  carried  still 
further.  That  was  an  action  of  trespass  quare  clausum  fregit: 
the  first  count  stated,  that  the  defendants  broke  and  entered  the  close 
of  the  plaintiffs,  and  the  grass  of  the  plaintiffs  there  then  growing, 
with  their  feet  in  walking,  trod  down,  spoiled  and  consumed:  and 
dug  up  and   got  divers  large  quantities   of  turf,  peat,  sods,  heath, 


<»  2  Str.  934.  »  2  Vent.  48.  Com.  Rep.  1 9.  1  Sulk.  208. 

f  Barnes,  128.  Cas.  Pr.  C.  P.  22.2  Wils.  1  Str.  577.  633.  645.  Gilb.  Eq.  Rep.  195. 

258.  4  East,  567.  Str.  726.2  Ld.Raym.  1444.  S.  C.  6  Durnf. 

s  2  Keb.  849.  3  Keb.  121.  247.  h  East,  281. 

"T.  Ravm.  487.  T.  Jon.  232.  2  Show.  °  Hill  v.   Reeve^  Bui.  Al.   Pri.  330. 
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stones,  soil  and  earth  of  the  plaintiffs,  in  and  upon  the  place  in  which, 
[*999]  6,'C.  and  ''took  and  carried  away  the  same,  and  converted 
and  disposed  of  the  same  to  their  own  use:  There  was  another  count, 
upon  a  similar  trespass  in  another  close.  The  defendants  pleaded 
the  general  issue  to  the  ivhole  declaration,  and  two  special  pleas  to 
the  second  count;  and  on  the  trial,  a  verdict  was  found  for  the  plain- 
tiffs on  the  general  issue,  with  one  shilling  damages,  and  for  the  de- 
fendants on  the  special  pleas;  and  the  judge  had  not  certified.  Per 
Lord  Mansfield:  "The  question  on  this  record  is,  whether  the 
plaintiffs  are  entitled  to  any  more  costs  than  damages,  under  the 
statute  22  &  23  Car.  II.  c.  9.?  There  is  a  puzzle  and  perplexity  in 
the  cases  on  this  part  of  the  statute,  and  a  jumble  in  the  reports: 
and  as  the  question  is  a  general  one,  we  thought  it  proper  to  consult 
all  the  judges;  and  they  are  all  of  opinion,  that  this  case  is  within 
the  statute,  and  that  the  plaintiffs  ought  to  have  no  more  costs  than 
damages.  You  will  observe,  that  what  has  been  called  an  asportavit 
in  this  declaration,  is  a  mode  or  qualification  of  the  injury  done  to 
the  land:  The  trespass  is  laid  to  have  been  committed  on  the  land, 
by  digging,  &c.  and  the  asportavit  as  part  of  the  same  act;  and 
on  the  trial  of  the  issue,  the  freehold  certainly  might  have  come  in 
question.  This  is  clearly  distinguishable  from  an  asportavit  of 
personal  property,  where  the  freehold  cannot  come  in  question,  and 
which  therefore  is  not  within  the  act:  Thus,  after  trees  are  cut 
down,  and  thereby  severed  from  the  freehold,  if  a  trespasser  come 
and  carry  them  away,  that  case  is  not  within  the  statute,  because  the 
freehold  cannot  come  in  question;  here  it  might." 

In  an  action  for  mesne  profits,  if  th,e  plaintiff  recover  less  than 
forty  shillings  damages,  and  the  judge  do  not  certify  that  the  title 
came  in  question,  the  plaintiff  is  entitled  to  no  more  costs  than 
damages.1.  And  where,  to  a  declaration  in  trespass  for  throwing 
down,  burning  and  destroying  the  plaintiff's  hedge  or  fence,  af- 
fixed to  the  freehold,  the  defendant  pleaded  the  general  issue,  and 
a  justification  of  throwing  down  the  hedge,  under  a  right  of  common, 
which  was  found  for  him,  and  there  was  a  verdict  for  the  plaintiff, 
with  twenty  shillings  damages,  on  the  general  issue;  the  court  held, 
that  the  facts  stated  in  the  special  plea  could  not  be  taken  into  con- 
sideration, to  shew  that  the  title  to  the  freehold  could  not  come  in 
question;  and  as  it  might  have  been  in  issue  on  the  declaration, 
and  the  judge  did  not  certify,  the  plaintiff  was  entitled  to  no  more 
costs  than  damages. s  But  in  trespass  for  breaking  and  entering  a 
free  warren,  the  plaintiff  shall  have  full  costs,  though  the  damages 
be  under  forty  shillings.' 

[*1000]  When  an  injury  is  done  to  a  personal  chattel,  it  is  not 
within  the  statute;"  nor  where  an  injury  to  a  personal  chattel  is  laid 
in  the  same  declaration  with  an  assault  and  battery,  or  local  tres- 
pass:" and   consequently,  in   these   cases,    though   the  damages  be 
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under  forty  shillings,  the  plaintiff  is  entitled  to  full  costs,  without  a 
certificate.  But  then  it  must  be  a  substantive  and  independent 
injury:  for  where  it  is  laid  or  proved  merely  in  aggravation  of 
damages,  as  a  mode  or  qualification  of  the  assault  and  battery,  or 
local  trespass/  or  there  is  a  verdict  for  the  defendant  upon  that 
part  of  the  declaration  which  charges  him  with  an  injury  to  a  per- 
sonal chattel,2  it  is  within  the  statute.  So  where  a  laceravit,  or 
tearing  the  plaintiff's  clothes,  is  laid  in  the  declaration,  or  found  by 
the  jury,  to  be  merely  consequential  to,a  or  committed  at  the  same 
timeb  as  an  assault  and  battery,  the  plaintiff,  recovering  less  than 
forty  shillings  damages,  is  not  entitled  to  full  costs,  without  a  cer- 
tificate. And,  in  a  late  case,  it  was  holden  by  the  court  of  Common 
Pleas,  that  if  the  plaintiff  declare  in  one  count  for  assaulting  him, 
and  beating  his  horse  on  which  he  was  riding,  whereby  it  was  in- 
jured, and  the  jury  give  a  verdict  with  general  damages  under  forty 
shillings,  the  plaintiff  shall  have  no  more  costs  than  damages.0 

The  certificate  required  by  this  statute  need  not,  it  seems,  be 
granted  at  the  trial  of  the  cause.  dt  And  where  the  defendant  lets 
judgment  go  by  default,e  or  justifies  the  assault  and  battery/  or 
pleads  in  such  a  manner  as  to  bring  the  freehold  or  title  of  the  land 
in  question,  on  the  face  of  the  record/  a  certificate  is  holden  to  be 
unnecessary.  So  where,  to  a  declaration,  stating  that  the  defendant 
made  an  assault  on  the  plaintiff,  and  beat,  bruised,  wounded  and  ill 
treated  him,  the  defendant  pleaded  the  general  issue,  and  a  justifica- 
tion as  to  the  assaulting  and  ill  treating  only,  by  a  plea  of  molliter 
manus  imposuit,  the  court  of  Common  Pleas  held,  that  the  latter 
plea  admitted  a  battery,  and  that  the  plaintiff  was  entitled  to  full 
costs,  although  he  had  obtained  a  verdict  for  one  shilling  damages 
only,  and  the  judge  had  not  certified  at  the  trial. h  But  the  plaintiff 
in  trespass  Square  clausum  /regit,  recovering  less  than  [*1001] 
forty  shillings  damages,  is  not  entitled  to  costs  of  increase,  merely 
because  a  view  was  granted  before  trial,  though  upon  the  application 
of  the  defendant:1  And  where,  in  an  action  for  an  assault  and  bat- 
tery, the  defendant  justifies  the  assault  only/  or  an  assault  only  is 
certified  by  the  judge,1  the  plaintiff,  recovering  less  than  forty 
shillings,  is  not  entitled  to  more  costs  than  damages;  though,  in 
the  latter  case,  to  entitle  him  to  full  costs,  the  judge  may  certify, 
on  the  8  &  9  W.  III.  c.  11.  §  4.  that  the  assault  was  wilful  and  ma- 
licious.m 
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The  award  of  an  arbitrator  is  not  tantamount  io  a  judge's  certifi 
cate,  under  the  22  &  23  Car.  II.  c.  9."  Therefore,  where  a  verdict 
was  taken  for  10/.  in  trespass,  subject  to  an  award  of  damages,  and 
the  costs  were  directed  to  abide  the  event,  if  the  arbitrator  find  less 
than  forty  shillings  damages,  the  plaintiff  cannot  have  his  costs, 
though  it  be  also  found  that  the  trespass  was  wilful,  and  that  the 
defendant  should  pay  the  plaintiff  his  costs:  for  costs  being  directed 
to  abide  the  event,  means  the  legal  event;  and  the  authority  of  a 
judge  to  certify  for  costs  under  the  22  &  23  Car.  II.  c.  9.  when  the 
trespass  is  wilful,  is  not  transferred  to  the  arbitrator  under  such  a 
rule  of  reference.0 

When  the  plaintiff  recovered  less  than  forty  shillings  damages, 
and  the  plea  or  issue,  though  special,  was  collateral  to  the  question 
of  freehold  or  title  to  the  land,  as  where  the  defendant  justified  an 
entry  as  bailiff  under  process,  and  issue  was  joined  upon  the  doors 
being  shut,**  or  where,  upon  a  plea  of  a  distress  for  rent,  there  was 
an  issue  on  the  defendant's  being  bailiff, i  a  certificate  was  formerly 
holden  to  be  necessary,  to  entitle  the  plaintiff  to  full  costs:  for  it 
was  considered,  that  the  plaintiff,  who  recovered  less  than  forty 
shillings  damages,  in  trespass  quare  clausum  /regit,  was  not 
entitled  to  full  costs,  unless  the  freehold  or  title  appeared  to  have 
come  in  question,  either  by  the  judge's  certificate,  or  by  the  plead- 
ings. But  it  has  since  been  determined,  in  several  cases,1-  that  if 
the  defendant,  in  trespass  quare  clausum  /regit,  plead  a  licence, 
or  other  justification  which  does  not  make  title  to  the  land,  and  it 
is  found  against  him,  the  plaintiff  is  entitled  to  full  costs,  though  he 
do  not  recover  forty  shillings  damages:  The  principle  on  which 
[*1002]  these  determinations  have  *proceeded  is,  that  where  the 
case  is  such  that  the  judge  who  tries  the  cause  cannot  in  any  view 
of  it  grant  a  certificate,  it  is  considered  to  be  a  case  out  of  the 
statute.8  So,  on  a  plea  of  not  guilty  to  a  new  assignment  of  extra 
viam,  the  plaintiff  obtaining  a  verdict  for  less  than  forty  shillings 
damages,  is  entitled  to  full  costs,  without  a  judge's  certificate;1  unless 
the  way  pleaded  be  set  forth  by  metes  and  bounds."  And  when  the 
plaintiff  is  entitled  to  costs  upon  the  new  assignment,  he  is  entitled 
to  the  costs  of  all  the  previous  pleadings."  But  if  a  defendant  plead 
a  justification  in  trespass,  and  the  plaintiff,  without  traversing  it, 
new  assign  a  trespass  not  concerning  his  title,  &c.  on  which  issue 
is  joined,  and  found  for  him,  the  plaintiff,  obtaining  a  verdict  for 
less  than  forty  shillings,  is  entitled  to  no  more  costs  than  damages, 
under  the  statute  22  &  23  Car.  II.  c.  9 J 

None  of  the  statutes  made  for  restraining  the  plaintiff's   right  to 


»  3  Durnf.  &  East,  138.  Ante,  884.  and  erill  v.  Mlanson,  T.  22  Geo.  III.   K.  B. 

seel  Marsh.  235.  IIul.  Costs,  86.  S.  C.  1  East,  350.  3  Barn. 

o  5  East,  489.  &  Aid.  443.  but  see  Barnes,  124.  129.  S. 

p  2  Barnard.  K.  B.  277.  C.  Id.  149.  Bui.  Ni.  Pri.  330.  contra. 

i  Say.  Rep.  250.  1  Kenvon,  245.  S.  C.  «  Cockerill  v.  Manscm,  T.  22  Geo.  III. 

r2  H.  Blac.  2.  341.  7  Durnf.  &  East,  K.  B.  IIul.  Costs,  86.  S.  C.  1   East,  351. 

659.  but  see  7  East,  325.  semb.  contra.  and  see  9  Trice,  336.  7W,  1009. 

•  7  Durnf.  k.  East,  660.  *  1  Durnf.  &i  East,  636. 

'  2  Lev.  234.  2  Ld.  Raym.  1444.  2  Str.  f  4  Taunt.  98. 
726.  S.  C.  Id.  1168.  Say.  Rep.  251.  Cock- 
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costs,  except  the  21  Jac.  I.  c.  16.'-  extended  to  actions  brought  in 
an  inferior  court:  And  though  the  defendant  removed  the  cause, 
and  a  verdict  was  given  in  the  court  above  for  the  plaintiff,  with 
damages  under  forty  shillings,  yet  it  was  holden,  that  the  plaintiff 
should  have  his  full  costs;  because  he  had  made  his  election  to  sue 
in  the  inferior  court,  where  he  would  have  had  such  costs,  and  the 
defendant  could  not  deprive  him  of  that  advantage  by  removing  the 
cause. a  But  now,  by  the  statute  58  Geo.  III.  c.  30.  §  1.  "in  all 
actions  or  suits  of  trespass  for  assault  and  battery,  to  be  commenced 
in  any  court  having,  or  which  by  his  majesty's  writ  of  justicies  may 
have,  jurisdiction  to  hold  pleas  in  actions  or  suits  to  the  amount  of 
forty  shillings,  (other  than  his  majesty's  courts  at  Westminster, 
the  court  of  Great  Sessions  for  the  principality  of  Wales,  or  the 
county  palatine  of  Chester,  the  court  of  Common  Pleas  for  the 
county  palatine  of  Lancaster,  or  the  court  of  Pleas  for  the  county 
palatine  of  Durham,)  if  the  jury,  upon  the  trial  of  the  issue  in 
such  action,  or  the  jury  that  shall  inquire  of  the  damages,  do  find  or 
assess  the  damages  under  forty  shillings;  or  if  the  action  be  sued 
or  prosecuted  in  any  court  whatsoever,  which  hath  not  jurisdiction 
to  hold  plea  to  the  amount  of  forty  shillings,  if  the  jury,  upon  the 
trial  of  the  issue  in  such  action,  or  the  jury  that  shall  inquire  of  the 
*damages,  do  find  or  assess  the  damages  under  thirty  shil-  [*1003] 
lings;  then  the  plaintiff  or  plaintiffs  in  such  action  or  suit  shall  have 
and  recover  only  so  much  costs,  as  the  damages  so  given  or  assessed 
shall  amount  to,  without  any  further  increase  of  the  same."  It  has 
however  been  holden,  that  the  statute  22  &  23  Car.  II.  c.  9.b  as 
well  as  the  21  Jac.  I.  c.  16.c  only  restrain  the  court  from  award- 
ing more  costs  than  damages;  but  the  jury,  not  being  restrained 
thereby,  may  give  what  costs  they  please. 

The  restraint  put  upon  the  plaintiff's  general  right  to  costs,  by  the 
22  &  23  Car.  II.  c.  9.  has  been  since, partly  taken  off,  by  subse- 
quent statutes.  Thus,  by  the  statute  4  &  5  W.  &  M.  c.  23.  §  10. 
after  reciting  that  great  mischiefs  ensue  by  inferior  tradesmen, 
apprentices,  and  other  dissolute  persons,  neglecting  their  trades  and 
employments,  who  follow  hunting,  fishing,  and  other  game,  to  the 
ruin  of  themselves  and  damage  of  their  neighbours,  it  is  enacted, 
that  "if  any  such  person  shall  presume  to  hunt,  hawk,  fish  or  fowl, 
(unless  in  company  with  the  master  of  such  apprentice,  duly  quali- 
fied by  law,)  such  person  shall  be  subject  to  the  penalties  of  this 
act,  and  shall  or  may  be  sued  or  prosecuted  for  his  wilful  trespass, 
in  such  his  coming  on  any  person's  land;  and  if  found  guilty  thereof, 
the  plaintiff  shall  not  only  recover  his  damages  thereby  sustained, 
but  his  full  costs  of  suit;  any  former  law  to  the  contrary  notwith- 
standing." It  has  been  holden,  that  a  clothier  is  an  inferior  trades- 
man, within  the  meaning  of  this  statu te;d  and  it  is  said,  that  the 
words  \f  inferior  tradesmen''^  extend   to  every  tradesman  who  is 


*Ante,  996,  7.  S.  C. 

»  Gas.  Pr.  C.  P.  45.  (a.)  and  see  2  Lev.  c  l  Salk.  207. 

124. 4  Mod.  378,  9. 1  Ld.  Raym.395.  Hul.  <(  Barnes,  125.  and  see  1   Ld.   Raym, 

Costs,  39.  45.  149.  Com.  Rep.  26.  S.  C. 

b  Cas.  Pr.  C.  P.  45.  Pr.  Reg1.  C.  P.  112. 
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not  qualified  to  kill  game:d  but  this  was  doubted  in  a  subsequent 
case,e  wherein  the  judges  were  divided  in  opinion  upon  the  ques- 
tion, whether  a  surgeon  and  apothecary  should  be  considered  as  an 
inferior  tradesman.  And  in  trespass  for  hunting,  laid  upon  the 
statute  4  &  5  W.  &  M.  against  the  defendant  as  a  dissolute  person, 
&c.  if  the  plaintiff  prove  the  trespass,  but  not  the  circumstances 
under  the  statute,  he  shall  nevertheless  recover  as  in  a  common 
action  of  trespass.*" 

So,  by  the  8  &  9.  W.  III.  c.  11.  §  4.  for  the  preventing  of  wilful 
and  malicious  trespasses,  it  is  enacted,  that  "in  all  actions  of  tres- 
pass, to  be  commenced  or  prosecuted  in  any  of  his  majesty's  courts 
of  record  at  Westminster,  wherein  at  the  trial  of  the  cause  it  shall 
appear,  and  be  certified  by  the  judge  under  his  hand,  upon  the 
[*1004]  back  of  the  ^record,  that  the  trespass,  upon  which  any 
defendant  shall  be  found  guilty,  was  wilful  and  malicious,  the 
plaintiff  shall  recover  not  only  his  damages,  but  his  full  costs  of 
suit;  any  former  law  to  the  contrary  notwithstanding.''^  The  cer- 
tificate required  by  this  statute,  need  not  be  granted  at  the  trial  of 
the  cause ;hf  and  if  it  appear  on  the  trial,  that  the  trespass,  however 
trifling,  was  committed  after  notice,  and  the  jury  give  less  than 
forty  shillings  damages,  it  has  been  usual  for  the  judge  to  consider 
himself  bound  to  certify  that  the  trespass  was  wilful  and  malicious, 
in  order  to  entitle  the  plaintiff  to  his  full  costs.1  The  granting  of  a 
certificate  however,  upon  this  statute,  seems  to  be  discretionary  in 
the  judge  before  whom  the  trial  is  had,  who  may  certify  or  not, 
according  as  it  appears  to  him,  under  the  circumstances  proved,  that 
the  trespass  was  wilful  and  malicious:  And  the  judge  having 
declined  to  certify,  in  a  case  where  notice  was  given  by  the  plain- 
tiffs wife  to  the  defendant,  not  to  enter  the  locus  in  quo  in  his  cart, 
there  being  no  road  there,  notwithstanding  which  the  defendant 
persisted  in  going  on,  in  the  exercise  of  a  disputed  right  of  common 
in  an  adjoining  inclosure  of  the  plaintiff,  which  right  was  found  for 
the  defendant  on  a  justification  pleaded,  the  court  refused  to 
interfered 

The  plaintiff's  right  to  costs  is  still  further  abridged,  by  several 
modern  acts  of  parliament.  Thus,  by  the  Welsh  judicature  act, 
13  Geo.  III.  c.  51.  §  1.  "in  case  the  plaintiff  in  any  action  upon  the 
case  for  words,  debt,  trespass  on  the  case,  assault  and  battery,  or 
other   personal  actions,1  where  the  cause  of  action  shall  arise  in 

d  Barnes,  125.  and  see   1    Ld.    Raym.  '  6  Durnf.  &  East,  11.  and  see  7  Durnf. 

149.  Com.  Rep.  26.  S.  C.  &  East,  449. 

«  2  Wils.  70.  Say.  Costs,  54.  S.  C.  "  3  East,  495.  Wood  v.  Watkins,  H.  43. 

« 2  Blac.  Rep.  900.  Geo.  111.  K.  B.  but  see  5  Durnf.  &  East, 

b  For  the  exposition  of  this  statute,  see  273.  semb.  contra. 

3  Wils.  325.  '  An  action  of  covenant,  for  not  levying 

h  Swinnerton  v.  Jarvis,  E.  22  Geo.  III.  a  fine,  is  held  to  be  a  personal  action, 

C.  P.  1  Durnf.  &  East,  636.   6  Durnf.   &.  within  the  meaning- of  this  statute.  INew 

East,  11.  7  Durnf.  &  East,  449.  K.  B.  but  Rep.  C.  P.  267. 
see  2  Wils.  21.  Doug.  108.  n.  contra. 

f  But  may  be  granted  at  any  time  between  verdict  and  final  judgment.  4  Dowl.  & 
Ryl.  147.     So  also,  a  certificate  under  the  Stat.  22  &  23  Car.  II.  c.  9.  Id.  156. 
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Wales,  and  which  shall  be  tried  at  the  assizes  at  the  nearest  English 
county  to  that  part  of  Wales  in  which  the  cause  of  action  shall  be 
laid  to  arise,  shall  not  recover,  by  verdict,  a  debt  or  damages  to  the 
amount  of  ten  pounds;  if  the  judge  who  tried  the  cause,  on  evidence 
appearing  before  him,  shall  certify  on  the  back  of  the  record  of  nisi 
prius,  that  the  defendant  was  resident  in  Wales,  at  the  time  of  the 
service  of  the  writ,  or  other  mesne  process  served  on  him;  on  such 
fact  being  suggested  on  the  record  or  judgment  roll,  a  judgment  of 
nonsuit  shall  be  entered  against  the  plaintiff,"1  and  the  defendant  shall 
be  entitled  to,  and  have  like  ^judgment  and  remedy  to  [*1005] 
recover  his  costs  against  the  plaintiff,  as  if  a  verdict  had  been  given 
by  the  jury  for  the  defendant;  unless  the  judge,  before  whom  the 
cause  shall  be  tried,  shall  certify  on  theback  of  the  record,  that  the 
freehold  or  title  of  the  land  mentioned  in  the  plaintiff's  declaration 
was  chiefly  in  question,  or  that  the  cause  was  proper  to  be  tried  in 
such  English  county."  And,  by  §  2.  "in  all  transitory  actions, 
arising  within  the  principality  of  Wales,  which  shall  be  brought  in 
any  of  his  majesty's  courts  of  record  out  of  the  said  principality, 
if  the  venue  therein  shall  be  laid  in  any  county  or  place  out  of  the 
said  principality,  and  the  debt  or  damages  found  by  the  jury  shall 
not  amount  to  the  sum'  of  ten  pounds,  and  it  shall  appear  upon  the 
evidence  given  on  the  trial,  that  the  cause  of  action  arose  in  Wales, 
and  that  the  defendant  was  resident  therein  at  the  time  of  the  ser- 
vice of  any  writ,  &c.  and  it  shall  be  so  certified,  under  the  hand  of 
the  judge  who  tried  the  cause,  upon  the  back  of  the  record  of  nisi 
prius;  on  such  facts  being  suggested  on  the  record  or  judgment  roll, 
a  judgment  of  nonsuit  shall  be  entered  thereon  against  the  plaintiff," 
and  he  shall  pay  to  the  defendant  his  costs  of  suit,  &c. :  and,  in  the 
taxation  of  costs,  the  proper  officer  shall  allow  to  the  plaintiff,  out 
of  the  defendant's  costs,  the  full  sum  given  him  by  the  Verdict." 

In  actions  or  prosecutions  on  the  revenue  laws,  it  is  enacted  by 
the  statute  28  Geo.  III.  c.  37.  §  24.  that  "  in  case  any  information 
or  suit  shall  be  commenced  and  brought  to  trial,  on  account  of  the 
seizure  of  any  goods,  wares  or  merchandize,  seized  as  forfeited,  by 
virtue  of  any  act  or  acts  of  parliament  relating  to  his  majesty's 
revenues  of  customs  or  excise,  or  of  any  ship,  vessel  or  boat,  or  of 
any  horse,  cattle  or  carriage,  used  or  employed  in  removing  or  car- 
rying the  same,  wherein  a  verdict  shall  be  found  for  the  claimer 
thereof,  and  it  shall  appear  to  the  judge  or  court  before  whom  the 
same  shall  be  tried  or  heard,  that  there  was  a  probable  cause  of 
seizure,  the  judge  or  court  shall  certify  that  there  was  a  probable 
cause  for  making  such  seizure;  and  in  such  case,  the  claimant  shall 
not  be  entitled  to  any  costs  of  suit  whatsoever."0 

In  actions  upon  judgments,  it  is  enacted  by  the  statute  43  Geo. 
III.  c.  46.  §  4.  that  "  the  plaintiffs  shall  not  recover  or  be  entitled 
to  any  costs  of  suit,  unless  the  court  in  which  such  action  shall  he 
brought,  or  some  judge  of  the  same  court,  shall  otherwise  order,  "p 

">  Append.  Chap.  XXXIX.  §  24.  §  16.  23  Ceo.  III.  c.  70.  §  29.  Reynolds*. 

»  Append.  Chap.  XXXIX.  §  24.  Cowper,  F,.  22  Gee.  111.  K.  B.  Ante,  923. 

°  And  see  the  statutes  19  Geo.  II.  c  34.         p  2  Blac.  Rep.  785. 
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Upon  this  statute,  judgment  signed  and  execution  taken  out  for 
[*100G]  costs,  in  an  action  upon  a  judgment,  without  leave  of  the 
court  or  a  judge,  is  irregular. 'i  But  the  statute  does  not  extend  to 
an  action  brought  by  the  defendant,  to  recover  the  costs  of  a  judg- 
ment of  nonsuit,  but  only  to  judgments  recovered  by  plaintiffs:1' 
And  where  a  defendant,  against  whom  judgment  had  been  obtained, 
sued  out  a  writ  of  error,  and  to  an  action  on  the  judgment  pleaded 
mil  ticl  record,  the  court  of  Common  Pleas  allowed  the  plaintiff  hi3 
costs  of  the  action  upon  the  judgment.9  So,  where  recognizances  of 
bail  were  taken  in  the  Common  Pleas,  and  bail  were  sued  in  that 
court  to  judgment,  but  having  no  property,  actions  were  brought  on 
the  judgment  in  the  King's  Bench,  in  order  to  take  their  persons, 
costs  were  allowed  by  the  court  nunc  pro  tunc:1  And,  in  an  action 
on  a  judgment,  the  latter  court  refused  to  stay  proceedings,  on  pay- 
ment of  the  debt  without  costs,  where  there  was  probable  ground 
for  the  plaintiff's  also  claiming  interest  on  part  of  the  debt."  In 
actions  against  justices  of  the  peace,  on  account  of  a  conviction,  or 
any  thing  done  by  them  for  carrying  the  same  into  effect,  in  case 
such  conviction  shall  have  been  quashed,  the  plaintiff,  we  have  seen,* 
besides  the  value  and  amount  of  the  penalty,  in  case  the  same  shall 
have  been  levied,  shall  not  be  entitled  to  recover  any  costs  of  suit; 
unless  it  shall  be  expressly  alleged  in  the  declaration,  that  such  acts 
were  done  maliciously,  and  without  any  reasonable  or  probable  cause; 
nor  in  case  it  shall  be  proved  at  the  trial,  that  such  plaintiff  was 
guilty  of  the  offence  whereof  he  had  been  convicted,  or  on  account 
of  which  he  had  been  apprehended,  or  had  otherwise  suffered,  and 
that  he  had  undergone  no  greater  punishment  than  was  assigned  by 
law  to  such  offence. 

Many  cases  have,  occurred,  independently  of  the  statute  4  Ann. 
c.  16.  in  which  the  question  has  been  made,  both  in  the  King's 
Bench  and  Common  Pleas,  whether  a  defendant  is  entitled  to  any 
costs,  where,  there  being  several  counts  in  a  declaration,  the  plaintiff 
has  obtained  a  verdict  upon  one  only;  and  it  has  been  uniformly 
holden,  that  in  such  case  costs  shall  not  be  taxed  for  the  defendant 
on  such  counts  as  may  have  been  found  for  him,  not  only  in  cases 
where  the  substantial  cause  of  action  is  the  same  in  all  the  counts, 
and  only  varied  by  the  manner  of  stating  it,y  but  also  where,  to  dif- 
ferent counts  of  a  declaration,  there  have  been  different  pleas,  and 
issues  on  those  pleas,  and  one  or  more  of  the  issues  have  been  found 
for  the  plaintiff,  and  the  rest  for  the  defendant:  In  such  case  it  has 
also  been  determined,  that  the  defendant  shall  not  have  costs  taxed 
[*1007]  on  the  issues  found  for  him.  Thus,  where  the  defendant 
in  trespass  pleaded  several  justifications  to  two  counts,  for  different 
trespasses  in  different  places,  and  on  the  trial  all  the  issues  were 
found  for  him,  except  an  issue  on  not  guilty  to  a  new  assignment, 
which  was  found  for  the  plaintiff;  the  court,  on  argument,  held  the 
plaintiff  was  entitled  to  one  penny  damages  and  one  penny  costs,  the 

i  1  Chit.  Rep.  190.  «  Id.  473. 

'  14  East,  343.  *  Ante,  923,  4. 

•  5  Taunt.  264.  y  2  Blac.  Rep.  800.  1199. 

•  1  Chit.  Rep.  190. 
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jury  having  found  the  verdict  for  him  with  one  penny  damages,  and 
that  the  defendant  was  not  entitled  to  any  costs. z  So,  where  the 
defendant  in  trespass  pleaded  three  different  justifications,  to  three 
different  counts,  and  on  issue  joined  in  the  Common  Pleas,  had  a 
verdict  for  him  on  two,  and  against  him  on  the  third;  on  motion, 
this  was  holden  not  to  be  a  case  within  the  act,  and  that  the  plaintiff 
was  entitled  to  costs  at  common  law  on  the  whole  declaration.51  So 
where  a  declaration,  in  an  action  on  the  case,  contained  one  count 
in  trove)',  and  another  for  ivords,  and  the  defendant  pleaded  not 
guilty  to  the  first  count,  and  a  justification  to  the  second  count,  and 
there  was  a  verdict  for  the  plaintiff  on  the  count  in  trover,  and  for 
the  defendant  on  the  other  count,  the  court  held  that  the  defendant 
should  not  have  costs  taxed  on  the  issue  found  for  him:  and  Buller, 
J.  said,  the  practice  of  the  court  is  uniform,  not  to  allow  the  defend- 
ant costs  in  cases  of  this  sort.b  And  where  an  action  of  trespass  was 
brought  against  two  defendants,  for  taking  the  plaintiff's  goods;  and 
they  pleaded,  first,  the  general  issue;  and  secondly,  separate  justifi- 
cations, under  a  judgment  and  execution  against  the  goods  of  a  third 
person;  and  at  the  trial,  a  verdict  was  found  for  both  the  defendants, 
on  their  pleas  of  justification,  as  to  the  greater  part  of  the  goods;  but 
it  turned  out  that  there  were  some  goods  taken,  the  property  of  the 
plaintiff,  and  a  verdict  was  consequently  found  against  them,  as  to 
those  goods,  upon  the  general  issue;  which  verdict  was  afterwards 
ordered  to  be  entered  for  one  of  the  defendants  generally,  but  as  to 
the  other  defendant,  it  was  left  undisturbed;  the  court  held,  that  the 
latter  defendant  was  not  entitled  to  any  costs,  on  the  issue  found  for 
him.c 

So,  in  assumpsit,,  where  the  defendant  pleads  non  assumpsit  as 
to  all  but  a  particular  sum,  and  as  to  that  sum  a  tender;  and  on  the 
trial,  the  fact  of  the  tender  is  found  for  him,  but  that  the  sum  tendered 
was  not  sufficient,  by  which  the  plaintiff  has  a  verdict  on  the  general 
issue,  and  judgment  for  his  damages  and  costs;  in  such  case,  there  is 
not  an  instance  of  the  costs  of  the  issue,  on  the  plea  of  tender,  ever 
having  been  taxed  for  the  defendant.11  So  where,  in  a  similar  case, 
*the  issue  on  the  plea  of  tender  was  found  for  the  plaintiff,  [*100S] 
and  on  non  assumpsit  for  the  defendant,  the  plaintiff  was  holden  to 
be  entitled  to  the  general  costs  of  the  cause. e  And,  in  a  modern 
case,  where  in  assumpsit  against  an  executrix,  the  defendant  pleaded 
the  general  issue  and  the  statute  of  limitations  to  the  whole  declara- 
tion,  and  as  to  a  particular  sum,  that  the  promises  were  made  by  the 
defendant's  testator  and  one  A.  B.  jointly,  which  A.  B.  survived 
the  testator,  and  is  still  living;  and  this  last  issue  was  found  at  the 
trial  for  the  defendant,  and  the  other  two  issues  for  the  plaintiff,  who 
thereupon  had  judgment  for  the  rest  of  his  damages  and  costs;  the 
court,  after  a  full  investigation  of  the  subject,  held  that  the  defendant 
was  not  entitled  to  have  the  costs  of  the  issue  found  for  her  deducted 


*  Barnes,  149.  c  4  Barn.  &.  Aid.  43.  700. 
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from  the  co*1s  of  the  trial,  which  the  plaintiff  was  entitled  to  on  the 
issues  found  for  him.f 

From  these  authorities,  the  practice  appears  to  have  been  settled, 
in  both  courts,  that  wherever  a  plaintiff  succeeds  on  a  trial,  as  to  any 
part  of  his  demand,  divided  into  different  counts  in  his  declaration, 
whether  the  defendant  has  pleaded  one  plea  to  all  the  counts  jointly, 
or  pleaded  to  them  separately,  and  separate  issues  have  been  joined, 
on  some  of  which  he  has  succeeded,  vet  he  has  never  been  allowed 
costs,  on  that  part  of  the  plaintiff 's  demand  which  has  been'found 
against  the  plaintiffs  And  the  same  rule  has  prevailed,  where  a 
defendant  has  succeeded  on  a  demurrer,  as  to  part  of  the  plaintiff's 
demand.'1  Thus,  where  the  declaration  consisted  of  two  counts,  and 
ithe  defendant  demurred  to  one,  and  obtained  judgment  thereon,  and 
pleaded  to  the  other,  and  on  trial  of  the  issue  there  was  a  verdict  for 
the  plaintiff:  the  court  held,  that  the  plaintiff  was  entitled  to  costs 
upon  his  verdict,  and  the  defendant  to  none  upon  his  demurrer:  for 
that  the  plaintiff  having  prevailed  upon  one  of  his  counts,  had  a  right 
to  have  his  costs  upon  that  count,  without  an)^  deduction  on  account 
of  the  defendant's  having  got  judgment  upon  his  demurrer  to  the 
other  count.' 

But  if  there  be  two  distinct  causes  of  action  in  two  separate  counts, 
and  as  to  one  the  defendant  suffers  judgment  to  go  by  default,  and  as 
to  the  other  takes  issue  and  obtains  a  verdict,  he  is  entitled  to  judg- 
ment for  his  costs  on  the  latter  count,  notwithstanding  the  plaintiff 
is  entitled  to  judgment  and  costs  on  the  first  count. k  So,  where  the 
[*1009]  declaration  in  trespass  consisted  of  one  count  only,  to  which 
there  were  several  pleas  of  justification,  on  which  issues  were  taken, 
and  a  new  assignment,  on  which  judgment  passed  by  default,  and  a 
venire  was  awarded,  as  well  to  assess  the  damages  on  the  judgment 
by  default,  as  to  try  the  issues:  all  the  issues  being  found  for  the 
defendant,  it  was  holden  that  he  was  entitled  to  the  costs  of  them.1 
And  in  like  manner,  where  one  of  the  issues  in  a  similar  case  was 
found  for  the  defendant,  he  was  holden  to  be  entitled  to  the  general 
costs  of  the  trial,  though  another  issue  was  found  for  the  plaintiff.111 
So  where,  in  trespass  for  breaking  and  entering  the  plaintiff's  close, 
the  defendant  pleaded  a  public  right  of  way  over  the  locus  in  quo, 
and  the  plaintiff  took  issue  thereon,  and  new  assigned  the  trespass 
extra  viam,  upon  which  the  defendant  suffered  judgment  to  go  by 
default;  and  at  the  trial,  the  jury  found  a  verdict  for  the  defendant 
on  the  right  of  way,  and  one  shilling  damages  on  the  new  assign- 
ment; the  court  held,  that  the  defendant  was  entitled,  on  the  issue 
found  for  him,  to  the  general  costs  of  the  trial,  and  that  the  plaintiff 
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was  entitled,  on  the  new  assignment,  to  no  more  costs  than  damages.11 
But  where  the  defendant,  in  trespass  quart  clausum  f regit,  pleaded 
not  guilty,  and  also  a  justification  under  a  right  of  way;  and  the 
plaintiff  traversed  the  right  of  way,  and  new  assigned  extra  viam; 
and  issue  was  taken;  as  well  on  the  new  assignment  as  on  the  right 
of  way;  after  verdict  for  the  plaintiff,  with  one  shilling  damages  on 
the  new  assignment,  and  for  the  defendant  on  the  justification,  the 
plaintiff  was  holden  to  be  entitled  to  full  costs,  deducting  only  the 
defendant's  costs  on  the  issue  found  for  him.°  So  where,  in  trespass 
for  cutting  down  trees,  the  defendant  pleaded  not  guilty,  and  several 
pleas  justifying  cutting  down  the  trees  as  a  nuisance,  for  obstructing 
a  highwav;  to  which  the  plaintiff  replied,  joining  issue  on  the  plea 
of  not  guilty,  and  denying  the  highway,  and  new  assigned  cutting 
down  the  trees  extra  viam;  and  the  defendant  joined  issue  on  the 
special  pleas,  and  suffered  judgment  by  default  on  the  new  assign- 
ment; the  jury  having  found  a  verdict  for  the  plaintiff  on  the  general 
issue,  and  for  the  defendant  on  the  issues  on  the  special  pleas,  and 
assessed  damages  on  the  new  assignment,  it  was  holden,  that  the 
plaintiff  was  entitled  to  full  costs,  except  upon  the  issues  on  the 
special  *pleas,  and  that  the  defendant  was  «ot  entitled  to  [*1010] 
costs,  even  on  those  issues. p 

The  rules  established  by  the  foregoing  cases,  seem  to  amount  to 
this:  that  where  the  plaintiff's  demand  is  altogether  denied  by  the 
defendant's  pleas,  and  at  the  trial  the  plaintiff  obtains  a  verdict  for 
part  of  his  demand,  and  the  defendant  obtains  a  verdict  as  to  other 
part,  the  plaintiff  is  entitled  to  the  costs  of  the  issues  found  for  him, 
which  include  the  general  costs  of  the  trial,  but  do  not  include  the 
costs  of  the  issues  found  for  the  defendant,  on  which  last  mentioned 
issues,  however,  the  defendant  is  not  entitled  to  claim  any  costs 
from  the  plaintiff:  But  where  the  defendant  suffers  judgment  by  de- 
fault, as  to  part  of  the  plaintiff's  demand,  and  pleads  only  as  to  other 
part,  and  the  plaintiff  takes  issue  on  the  pleas,  and  at  the  trial  all 
the  issues  are  found  for  the  defendant,  then  the  defendant  is  entitled 
to  the  costs  of  the  issues  found  for  him,  and  the  plaintiff  is  entitled 
only  to  the  costs  of  the  judgment  by  default,  i  And,  accordingly, 
in  an  action  of  trespass,  for  trespasses  charged  in  some  named  and 
some  unnamed  closes  of  the  plaintiff,  and  also  for  taking  his  goods 
and  chattels,  where  the  defendant  pleaded  first,  not  guilty  to  the 
whole  declaration;  2ndiy,  as  to  part,  a  special  plea  of  licence;  3dly 
and  4thly,  as  to  part,  certain  special  pleas,  on  which  the  jury  were, 
by  consent,  discharged  from  giving  any  verdict:  and  5thly,  as  to 
the  unnamed  closes,  liberum  'tenement um:  The  plaintiff",  by  his 
replication,  took  issue  on  the  plea  of  not  guilty;  traversed  the 
licence  mentioned  in  the  second  plea,  and  also  new  assigned  on  that 
plea:  and,  as  to  the  unnamed  closes,  entered  a  nolle  prosequi:  The 
defendant,  by  his  rejoinder,  took  issue  on  the  traverse,  and  suffered 
judgment  by  default  on  the  new  assignment;  and  the  cause  went  to 
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the  assizes,  as  well  to  try  the  issues  joined,  as  to  assess  the  plaintiff's 
damages  on  the  new  assignment:  At  the  trial,  the  jury  found  a 
verdict  for  the  plaintiff  on  the  general  issue,  (without  assessing  any 
damages  thereon;)  for  the  defendant  on  the  plea  of  licence;  and, 
on  the  new  assignment,  they  assessed  to  the  plaintiff  one  shilling 
damages,  and  one  shilling  costs:  the  court  held,  that  the  plaintiff 
was  entitled  to  the  general  costs  of  the  cause,  including  those  of  the 
trial,  the  costs  of  the  issue  found  for  the  defendant  being  deducted, 
but  no  costs  were  allowed  to  the  defendant  on  that  issue:1' 

There  was  formerly  a  distinction,  as  to  the  costs  on  several  counts, 
between  the  practice  of  the  King's  Bench  and  Common  Pleas:  -In 
the  former  court,  where  the  declaration  consisted  of  several  counts, 
[*1011]  the  plaintiff  was  only  entitled  to  the  costs  of  such  as  were 
found  for  him;  and  neither  party  was  allowed  the  costs  of  those 
which  were  found  for  the  defendant.3  But  it  was  otherwise  in  the 
Common  Pleas:  for  there,  if  the  plaintiff  succeeded  upon  any  one  of 
the  counts,  he  was  entitled  to  the  costs  of  his  whole  declaration, 
though  the  defendant  succeeded  upon  the  others.1  This  distinction 
however  is  now  abolished ;  and  it  is  settled  in  both  courts,  that 
neither  party  is  entitled  to  costs  on  those  counts  which  are  found 
for  the  defendant:'1  and  there  being  several  defendants,  some  of 
whom  suffered  judgment  by  default,  makes  no  difference."  In  the 
Exchequer,  when  several  issues  have  been  directed,,  and  some  are 
found  for  the  plaintiff,  and  others  for  the  defendant,  each  party  will 
be  allowed  costs  on  the  issues  found  in  his  favour,  and  must  pay 
them  on  those  which  are  found  against  him.y 

An  inclosure  act  directed,  that  the  parties  who  were  dissatisfied 
with  the  determination  of  the  commissioners,  might  bring  actions 
to  try  their  rights,  adding,  "that  if  the  verdict  should  be  in  favour 
of  the  commissioners'  determination,  the  costs  should  be  borne  by 
the  plaintiff,  and  if  against  such  determination,  then  by  the  propri- 
etors at  large:"  a  proprietor  brought  an  action,  claiming  nine  dis- 
tinct rights,  and  recovered  for  three  only;  and  the  court  held,  that 
he  should  only  have  his  costs  on  those  issues  which  were  found  for 
him,  and  that  the  defendant  should  have  his  costs  of  the  other 
issues.2  But  where,  by  an  inclosure  act,  any  person  dissatisfied 
with  the  determination  of  the  commissioners  might  bring  an  action 
against  the  person  in  whose  favour  such  determination  should  have 
been  made,  and  if  it  should  appear  that  the  party  claiming  was 
entitled  to  a  qualified  or  less  interest,  the  jury  might  declare  the 
same  on  their  verdict,  to  be  indorsed  on  the  postea,  in  addition  to 
the  verdict  given  on  the  issue  joined,  but  the  costs  of  such  action 
should  abide  and  be  determined  by  the  verdict  given  upon  the 
issue  joined;  and  an  action  was  brought  against  the  defendant  who 
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claimed  a  right  of  common  in  respect  of  ninety  acres,  and  upon  the 
general  issue,  the  declaration  consisting  only  of  one  count,  a  verdict 
was  given  for  the  plaintiff  as  to  thirty  acres,  and  for  the  defendant 
as  to  the  residue,  and  there  was  an  indorsement  on  the postea,  that 
the  jury  found  the  rightof  *common  in  respect  to  sixty  acres,  [*  1012] 
&c. ;  the  court  held  that  the  plaintiff  was  entitled  to  general  costs.a 

It  should  be  remembered,  however,  that  the  plaintiff  has  in  no 
case  a  right  to  costs,  except  where  he  is  entitled  to  judgment  on  the 
whole  record:  and  therefore,  where  the  defendant,  in  trespass  for 
breaking  and  entering  the  plaintiff's  free  fishery  in  A.,  and  also  in 
B.,  and  also  in  A.  and  B.,  pleaded  first  not  guilty,  and  secondly, 
that  the  said  free  fisheries. were  parcel  of  a  navigable  harbour,  &c. 
common  to  all  the  king's  subjects,  to  which  the  plaintiff  replied, 
prescribing  for  a  free  fishery  in  the  said  place,  in  right  of  his 
manor;  and  the  defendant  rejoined,  taking  issue  on  such  prescrip- 
tion; it  was  holden,  that  on  verdict  for  the  plaintiff  on  the  general 
issue,  and  for  the  defendant  on  the  prescription,  the  latter  going  to 
the  whole  declaration,  the  plaintiff  was  not  entitled  to  costs.b  So 
where,  in  trespass  for  breaking  and  entering  the  plaintiff's  close 
covered  with  water,  and  fishing  in  his  several  and  free  fishery,  the 
defendant  pleaded  the  general  issue  of  not  guilty,  and  several 
special  pleas  of  justification,  on  which  the  plaintiff  new  assigned, 
and  the  defendant  pleaded  thereto  the  general  issue,  and  pleas  of 
justification;  and  the  jury  found  for  the  plaintiff  on  the  general  issues, 
with  one  shilling  damages  and  forty  shillings  costs,  and  for  the 
defendant  on  the  pleas  of  justification,  which  covered  the  whole  of 
the  trespasses;  the  court  of  Common  Pleas  held,  that  the  defendant 
was  entitled  to  the  general  costs  of  the  cause,  on  the  issues  which 
were  found  for  him,  and  the  plaintiff  to  costs  on  the  other  issues 
only.c  And  where  an  executrix  pleaded  first  non  assumpsit, 
secondly,  ne  unques  executrix,  and  thirdly,  plene  administravit; 
and  issues  on  the  two  first  pleas  were  found  for  the  plaintiff,  and  on 
the  last  for  the  defendant;  it  was  holden,  that  the  last  plea  being  a 
complete  answer  to  the  action,  the  defendant  was  entitled  to  the 
general  costs  of  the  trial.a 

It  has  already  been  observed, e  that  no  costs  were  recoverable  by 
a  defendant  at  common  law:  And  the  reason  seems  to  be,  that  if 
the  plaintiff  failed  in  his  suit,  he  was  amerced  to  the  king  prof  also 
clamdre,  which  was  thought  to  be  a  sufficient  punishment,  without 
subjecting  him  to  the  payment  of  costs.  The  first  instance  of  costs 
being  given  to  a  defendant,  was  in  a  writ  of  right  of  ward,  by  the 
statute  of  Marlberge,  (52  Hen.  III.)  c.  6.  Afterwards,  costs  were 
given  to  the  defendant  in  error,  by  the  3  Hen.  VII.  c.  10.  and  19. 
Hen.  VII.  c.  20.  and  in  replevin,  by  the  7  Hen.  VIII.  c.  4.  and  21 
^ Hen.  VIII.  c.  19,&c.  But  in  one  of  these  cases, the  defend-  [*101 3] 
ant  is  to  be  considered  as  an  actor;  and  in  the  other  of  them,  the  pro- 
vision is  virtually  for  the  benefit  of  the  plaintiff  in  the  original  action.1" 
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In  replevin,  when  a  defendant  removes  proceedings,  by  recordari 
faeius  loqxiclam,  from  a  c  linty  court  into  one  of  the  superior  courts, 
and  signs  judgment  of  nonpros'm  default  of  the  plaintiff's  appearing, 
he  is  entitled  to  costs:^  And,  by  the  7  Hen.  VIII.  c.  4.  §3.  and  21 
Hen.  VIII.  c.  19.  §  3,-the  defendant,  in  replevin  or  second  deliver- 
ance, making  avowry,  cognizance,  or  justification,  for  rents,  customs 
or  services,  or  for  damage  feasant,  is  entitled  to  costs,  if  the  avowry, 
cognizance,  or  justification  be  found  for  him,  or  the  plaintiff  be 
nonsuit,  or  otherwise  barred;  which  statutes  extend  to  avowries,  &c. 
made  by  an  executory  or  for  an  estrayj  and,  as  it  should  seem,  for 
an  amercement  by  a  court  lcet;k  but  not  to  pleas  of prisel  en  aider 
lieu,  upon  which  the  writ  is  abated,1  or  to  pleas  of  properly  in  the 
thing  distrained.1"  By  the  17  Car.  II.  c.  7.  §  2.  the  defendant 
obtaining  judgment  thereon,  for  the  arrearages  of  rent,  or  value  of 
the  goods  distrained,  is  also  entitled  to  h\sfull  costs  of  suit:  And, 
by  the  11  Geo.  II.  c.  19.  §  22.  if  the  plaintiff  in  an  action  of  reple- 
vin, founded  upon  a  distress  for  rent,  relief,  heriot,  or  other  service, 
shall  become  nonsuit,  discontinue  his  action,  or  have  judgment  against 
him,  the  defendant  shall  recover  doable  costs  of  suit.  But  this  latter 
statute  does  not  extend  to  a  distress  for  a  rent  charge,"  or  seizure 
for  a  heriot  custom:0  And  where,  by  a  canal  act,  the  company  were 
authorized  to  take  certain  lands  for  the  purposes  of  the  act,  on  making 
certain  payments,  either  by  annual  rents  or  sums  in  gross,  and  the 
persons  from  whom  the  land  was  to  be  taken  were  empowered  to 
distrain  the  goods  of  the  company,  even  off  the  premises,  in  case  of 
non-payment  of  such  sums;  an  avowant,  stating  a  distress  under  this 
act  of  parliament,  was  holden  not  to  be  entitled,  on  obtaining  a  ver- 
dict, to  double  costs,  under  the  statute  11  Geo.  II.  c.  19.  §  22. p 
This  statute  gives  double  costs  against  a  plaintiff  in  replevin;  only  in 
three  cases;  viz.  where  he  is  nonsuit,  discontinues  his  action,  or  has 
judgment  given  against  him:  And  therefore  where,  in  replevin,  the 
cause  not  being  then  at  issue,  the  parties  agreed  by  bond  to  submit 
the  question  to  arbitration,  the  costs  to  abide  the  event,  and  the  arbi- 
[*1014]  trator  ^afterwards  awarded  in  fayour  of  defendant;  it  was 
holden,  that  he  was  not  entitled  to  double  costs  under  the  statute.it 

b  1  Durnf.  &  East,  371.  Ante,  421.  »  "Willes,  429.  1  Bos.  &.  Pul.  214.  and 

»>  2  Rol.  Rep.  457.  see  1  New  Rep.  C.  P.  56.  t 

i  Cro.  Eliz.  330.  °  Barnes,  148.  2  Wils.  28.  Say  ..Costs, 

k  Cro.  .lac.  520.  but  see  Cro.  Eliz.  330.  107. 

semb.  contra.  p  7 -Durnf.  &  East,  500.  and  see  1  Bos. 

i  Com.  Rep.  122.  2  Ld.  Raym.  788.  &  Pul.  213.  S.  P. 

S.  c.  q  1  Barn.  &  Aid.  670. 
m  Flardr.  153. 

f  Defendants  in  replevin  who  avowed  generally  under  this  statute,  for  rent  due  on 
a  demise,  under  which  the  plaintiff  held  as  their  tenant,  were  held  to  be  entitled  to 
double  costs  upon  a  judgment  in  their  favour,  notwithstanding  they  pleaded  many 
other  avowries  in  various  rights,  from  which  circumstance  it  was  suggested  that  they 
did  not  distrain  as  landlords,  but  with  a  view  merely  to  try  a  title.  2  Bing.  341.  C.  B. 
4  Barn.  &  Cres.  889.  K.  B.  accord.  7  Bowl.  &  Ryl.  484.  S.  P.  And  the  expenses  of 
successful  searches  for  pedigree  in  such  a  case  will  also  be  allowed.  Id.  ibid.  Where 
a  tenant  is  aware  of  conflicting  claims  to  the  land  he  occupies,  he  ought  to  put  the 
claimants  to  litigate  the  question,  by  filing  a  bill  of  interpleader.     2  Bing.  341. 

\   Videpost,  p.  1079.  note,  as  to  the  23d  section  in  regard  to  a  rent  charge. 
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By  the  statute  23  Hen.  VIII.  c.  15.  §  1.  it  was  enacted,  that  "  in 
trespass  upon  the  statute  5  Rich.  II.  stat.  1.  c.  8.  debt,  covenant, 
detinue,  account,  trespass  on  the  case,  or  upon  any  statute  for  an 
offence  or  wrong  personal,  immediately  supposed  to  be  done  to  the 
plaintiff,  if  the  plaintiff,  after  the  appearance  of  the  defendant,  be 
nonsuited,  or  a  verdict  pass  against  him,  the  defendant  shall  have 
judgment  to  recover  his  costs  against  the  plaintiff,  to  be  assessed 
and  taxed  by  the  discretion  of  the  judge  or  judges  of  the  court  where 
such  action  shall  be  commenced  or  sued;  and  shall  have  such  process 
and  execution  for  the  recovery  of  the  same  against  the  plaintiff,  as 
the  plaintiff  should  or  might  have  had  against  the  defendant,  in  case 
judgment  had  been  given  for  the  plaintiff." 

Executors  and  administrators  are  not  particularly  excepted  out 
of  the  statute  23  Hen.  VIII.  c.  15!;  yet  as  that  statute  only  relates 
to  contracts  made  with,  or  wrongs  done  to  the  plaintiff,1"  it  has  been 
uniformly  holden,s  that  they  are  not  liable  to  costs,  upon  a  nonsuit* 
or  verdict,  where  they  necessarily  sue  in  their  representative  charac- 
ter, and  cannot  bring  the  action  in  their  own  right;  as  upon  a  con- 
tract entered  into  with  the  testator  or  intestate,11  or  for  a  wrong 
done  in  his  life-time. x  So,  where  the  plaintiff  sued  as  executor,  and 
was  nonsuited  upon  evidence  being  given  at  the  trial,  that  the  sup- 
posed testator  was  still  alive,  the  court  refused  to  allow  costs  to  the 
defendant;  it  appearing  from  affidavits  on  both  sides,  to  be  still  at 
least  doubtful  whether  the  supposed  testator  was  living  or  not:''  And 
where  a  plaintiff  sued  as  executor,  for  a  debt  which  appeared  on  the 
trial  to  be  claimable,  if  at  all,  in  the  character  of  surviving  partner 
of  the  deceased,  and  was  nonsuited;  the  court  refused  to  refer  it  to 
the  master  to  tax  the  defendant's  costs,  it  being  doubtful  whether 
justice  would  be  done  by  such  an  order. z  But  where  the  cause  of 
action  arises  after  the  death  of  the  testator  or  intestate,  and  the  plain- 
tiff may  sue  thereon  in  his  own  right,  he  shall  not  be  excused  from 
the  payment  of  costs,  though  he  bring  the  action  as  executor  or 
administrator;  as  upon  a  contract ,a  *expressor  implied,  or  in  [^1015] 
trover,b  for  a  conversion  after  the  death  of  the  testator  or  intestate. 
And  where  a  declaration  in  trover  by  an  executor  consisted  of  two 
counts,  one  on  a  conversion  in  the  life-time,  and  another  after  the 
death  of  the  testator,  for  which  latter  the  plaintiff  might  have  de- 
clared in  his  own  right,  he  was  holden  to  be  liable  to  costs  on  a 


*  2  Str.  1107.  >'  1  Barn.  &  Aid.  3S6. 

»  Cro.  Eliz.  503.  Cro.  Jac.  229.  2  Bulst.  *  3  Barn.  &  Aid.  213.  1  Chit.  Rep.  628. 

261.  1  Salk.  207.  311.  3  Bur.  1586.  Say.  S.  C. 

Costs,  97.  a  6  Mod.  91.  181.  1  Salk.  207.  S.  C.  1 

t  Smith  executor  v.  Rhodes,  T.  26  Geo.  Ld.  Raym.  436. 1  Str.  682.  Barnes,  119.  2 

III.  K.  B.  Str.  1 106.  4  Durnf.  k.  Bast,  277.  5  Durnf. 

o  T.  Jon.  47.  1  Vent.  92.  2  Ld.  Ravm.  &  East,  234.  2  East,  396. 

1414.  1  Str.  682.  S.  C.Cas.  Pr.  C.P.  157.  b  Com.  Rep.    162.   Cas.  Pr.  C.  P.  61. 

Pr.  Keg-.    118.    S.  C.  Barnes,   141.    1  H.  Barnes,  132.   Cas.  temp.  Hardw.  204.  7 

Blac.  128.    1  Bos.   &  Put.  445.  2  Bos.  &  Durnf.    &,    East,    358.    Monkland  v.   De 

Pul.  253.    2  East,  395.    Cook  and  others  Grainge,  M.   41  Geo.  III.  K.  B.  10  East, 

executors  v.  Lucas,  E.  42  Geo.  III.  cited  293.   2  Taunt.  116.  but  see  3  Lsv.  60. 

in  2  East,  398.  semb.  contra. 

*  Barnes,  129. 
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nonsuit.0     The  reason  why  an  executor,  suing  in  his  representative 
character,  shall  not  be  liable  to  costs,  if  he  fail,  is  because  he  is  sup- 
posed not  to  be  cognizant  of  the  contracts  made  by  his  testator:  but 
as  he  must  be  cognizant  of  all  contracts  made  by  himself  personally, 
though  in  his  representative  character,  and  as  he  might  declare  upon 
them  in  his  own  right,  there  is  no  reason  why  he  should  be  exempt 
from  costs,  in  case  he  fail  in  his  action:'1     And  for  a  similar  reason, 
executors  or  administrators  arc  not  necessarily  exempted  from  costs, 
on  interlocutory  motions.0  But  though  an  executor  or  administrator, 
necessarily  suing  as  such  upon  a  contract  entered  into  with  the  tes- 
tator or  intestate,  is  not  made  liable  to  costs  by  the  statute,  and  no 
costs  can  be  awarded  against  him  on  record;  yet  in  a  late  case,  where 
the  plaintiff  sued  as  administrator,  upon  a  contract  made  with  his 
intestate,  and  assigned  by  the  plaintiff  to  /.  S.  for  whose  benefit  the 
action  was  brought,  and  it  appeared  in   evidence  that  the  contract 
had  been  annulled,  with  the  privity  both  of  the  plaintiff  and  J.  S\ 
and  the  former  w?'s  indemnified  by  the  latter;  a  verdict  being  found 
for  the  defendant,  the  court  of  Common  Pleas  made  a  rule  upon  the 
plaintiff,  to  pay  the  defendant  his  costs,  as  for  a  contempt,  in  fraudu- 
lently abusing  the  process  of  the  court.f     An  executor  or  adminis- 
trator is  liable  to  costs,  upon  a  judgment  of  non  pros:*    And  where 
he  has  knowingly  brought  a  wrong  action,  or  otherwise  been  guilty 
of  a  wilful  default,  he  shall  pay  costs  upon  a  discontinuance,11  or  for 
not  proceeding  to  trial  according  to  notice:1  but  otherwise  he  is  not 
liable  to  costs  in  either  of  these  cases ;k  nor  where  he  merely  sues 
[*1016]  en  auter  *  droit,  ishe  liable  to  costs,  upon  a  judgment  as  in 
case  of  a  nonsuit.1     A  plaintiff  suing  as  assignee  of  an  insolvent 
debtor,  is  not,  by  analogy  to  the  case  of  executors  and  administrators, 
within  the  exemption  of  the  statute  23  Hen.  VIII.  c.  15.;  but  if  non- 
suited, must  pay  the  defendant's  costs:m  Nor  will  the  court  suspend 
the  payment  of  such  costs,  until  the  plaintiff  has  received  sufficient 
assets,  to  be  paid  quando  acciderint.m 

Executors  and  administrators,  when  defendants,  have  no  privilege 
with  respect  to  costs:"  And  if  there  be  a  verdict  against  them,  the 
judgment  is,  that  the  costs  be  levied  of  the  goods  of  the  testator  or 
intestate,  if  the  defendant  hath  so  much  thereof  in  his  hands  to  be 
administered,  and  if  not,  de  bonis  propriis.0  A  bankrupt,  sued  as 
executor,  pleaded  a  false  plea,  and  it  being  found  against  him,  the 
plaintiff  had  judgment  for  the  costs  de  bonis  propriis,  after  which  he 

c  2  Taunt.  116.  and  see  7  Durnf.  &.  217. 

East,  358.  k  2  Str.  871.  Barnes,  133.  4  Bur.  1927. 

d  6  East,  412.  per  Laurence,  J.  Say.  Costs,  96,  7.  S.  C.  Per  Cur.  T.  44 

e  Per  Cur.  M.  42  Geo.  III.  K.  B.  Geo.  III.  K.  B.  Wright  v.  Jones,  H.  45 

'3  Bos.  &  Pul.  115.  Geo.  III.  K.  B.  2  Smith  It.  260.  S.  C.  1 

%  Cas.  Pr.  C.  P.  14. 157,  8. 3  Bur.  1585.  Chit.  Rep.  629.  in  notis.  Ante,  819. 

6  Durnf.  &  East,  654.  1  Chit.  Rep.  628,  9.  1  4  Bur.  1928.  Per  Cur.  T.  37  Geo.  III. 

in  notis.  K.  B.  Barnes,  130.  2  II.  Blac.  2r7.  2  East, 

b  Cas.  Pr.  C.  P.  79.  3  Bur.  1451.  1  Blac.  396.  but  see  7  Price,  709. 

Rep.  451.  S.  C.   2  New  Rep.  C.  P.  72.  1  <"  8  Price,  212. 

Chit.  Rep.  629.  in  notis.  Ante,  733.  n  Plowd.  183.  Hut.  69.  79. 

1  Cas.  Pr.  C.  P.  157,  8.  Pr.  Reg.  119  °  4  Durnf.  h  East,  648.  7  Durnf.  &  East, 

S.  C.  Barnes,  133.  3  Bur.  1585. 1  H.  Blac.  359. 
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obtained  his  certificate;  and  the  court  held,  that  this  judgment  for 
the  costs  was  not  discharged  by  the  certificate.11  But  when  an  ex- 
ecutor or  administrator  pleads  plene  administravit,  or  judgments 
outstanding  and  plene  administravit  prseler,  and  the  plaintiff,  ad- 
mitting the  truth  of  the  plea,  takes  judgment  of  assets  in  futuro, 
the  defendant  js  not  liable  to  costs:**  nor  does  he  seem  to  be  liable 
thereto,  when  he  pleads  plene  administravit  prxter,  and  the  plain- 
tiff, admitting  the  truth  pf  the  plea,  takes  judgment  of  the  assets 
admitted  in  part,  and  for  the  residue  of  assets  in  futuro.1  And 
when  an  executor  or  administrator  pleads  several  pleas  to  the  whole 
declaration,  as  non  assumpsit  and  plene  administravit,  and  one 
of  them  is  found  for  him,  he  is  entitled  to  the  postea  and  costs, 
though  the  other  plea  be  found  against  him.8  But  if  the  plaintiff 
take  judgment  of  assets  in  futuro,  upon  the  plea  of  plene  adminis- 
travit, and  go  to  trial  upon  the  plea  of  non  assumpsit,  he  will  be 
entitled  to  costs,  if  he  obtain  a  *verdict;  and  therefore  in  [*1017] 
such  case,  unless  the  defendant  has  a  good  ground  of  defence  upon 
non  assumpsit,  it  is  usual  for  him  to  move  to  withdraw  his  plea, 
which  the  court  will  permit  him  to  do,  upon  payment  of  costs.1 
So,  where  an  executor  pleaded  non  assumpsit  and  plene  adminis- 
travit, on  which  the  plaintiff  took  issue,  and  a  bond  and  mortgage 
outstanding,  and  ple?ie  administravit  p>r&ter,  on  which  latter  plea 
the  defendant  took  judgment  of  assets  quando  acciderint,  and  there 
was  a  verdict  for  the  plaintiff  on  the  plea  of  non  assumpsit,  and  for 
the  defendant  on  the  issue  of  plene  administravit ;  the  court  held, 
that  the  plaintiff,  being  at  all  events  entitled  to  judgment  of  assets 
quando,  and  having  been  compelled  by  the  defendant's  pleading 
non  assimipsit,  to  go  down  to  trial,  was  entitled  to  retain  the  pos- 
tea, and  to  have  the  general  costs  of  the  trial,  though  the  issue  of 
plene  administravit  was  found  against  him.u 

There  being  still  many  cases,  in  which  the  defendant  was  not 
aided  by  the  provisions  ot  the  before-mentioned  statutes/  it  was 
enacted  by  the  statute  4  Jac.  I.  c.  3.  that  "  if  any  person  shall  com- 
mence in  any  court,  any  action  of  trespass,  eject  ione  fir  mx,  or  any 
other  action  whatsoever,  wherein  the  plaintiff  or  demandant  might 
have  costs,  in  case  judgment  should  be  given  for  him,  and  the  plain- 
tiff or  demandant  shall  be  nonsuited  therein,  after  the  appearance  of 
the  defendant,  or  a  verdict  shall  pass  against  him  by  lawful  trial, 


p  3  Bur.  1368.  1  Blac.  Rep.  400.  S.  C.  was  not  personally  liable  to  pay  costs, 

Ante,  230.  yet  that  judgment  might  well  be  entered 

i  Baft  v.  Deschamps,  T.  34  Geo.  III.  C.  for  them,  to  be  recovered  de  bonis  testa- 

P.  after  two  arguments,  and  consulting  toris,  quando  acciderint. 

with  the  judges  of  the  King's  Bench,  r  Rast.  Ent.  323.  8  Co.  134.  2  Saund. 

whose  practice  had  been  to  allow  costs  226.  1  Sid.  448.  S.  C. 

out  of  the  future  assets,  and  on  looking  s  Garnans  v.  Hesketh,  E.  22  Geo.ITl.  K. 

into  the  precedents:  and  the  judges  of  B.  Cockson  v.  Drinkwater,  T. 23 Geo.  III. 

the  King's  Bench  signified  their  intention  K.  B.  1  Barn.  k.  Aid.  254.  8  Taunt.  129. 

not  to  allow  them  in  future  in  that  court.  Ante,  1012. 

Imp.  K.  B.  9  Ed.  534.  in  marg.  S.  C.  But,  '  2  Blac.  Rep.  1275. 

in  the  case  of  De  Tastet  v.  Andrade,  M.  u  12  East,  232. 

58  Geo.  III.  K.  B.  1  Chit.  Rep.  629,  30.  *  2  Leon.  9.  3  Leon.  92.  Bui.  Ni.  Pri. 

in  notis,  the  court  of  King's  Bench  held,  334. 
that  though  an  administrator  in  such  case 
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that  then  the  defendant,  in  every  such  action,  shall  have  judgment 
to  recover  his  costs  against  the  plaintiff' or  demandant,  to  be  assessed 
and  levied  in  like  manner  as  upon  the  23  Hen.  VIII.  c.  15."  By 
the  above  statute,  the  defendant  is  entitled  to  costs,  on  a  nonsuit  or 
verdict,  in  all  cases  where  the  piainti if  would  have  been  entitled  to 
them,  if  he  had  obtained  judgment,  as  in  assumpsit?  &c.  And 
though  the  declaration  be  insufficient,  so  that  the  plaintiff  could  not 
have' had  costs  thereon,  the  defendant  is  nevertheless  entitled  to  costs, 
for  the  unjust  vexation :z  But  this  statute,  being  framed  upon  the 
model  of  the  23  Hen.  VIII.  c.  15.  does  not  extend,  any  more  than 
that,  to  actions  brought  by  executors  or  administrators." 

The  statutes  which  have  been  hitherto  mentioned,  as  giving  costs 
to  defendants,  only  relate  to  cases  where  the  plaintiff'  is  nonsuited, 
or  has  a  verdict  against  him.  But  there  are  other  statutes,  by 
which  the  defendant  is  entitled  to  costs  upon  a  nolle  prosequi,  non 
pros,  discontinuance,  or  demurrer;  or  when  the  plaintiff  does  not 
[*101S]  recover  *the  amount  of  the  sum  for  which  the  defendant 
was  arrested,  provided  it  appear  that  he  had  not  any  reasonable 
or  probable  cause  for  arresting  him  to  that  amount,  and  the  court 
shall  thereupon  make  a  rule  or  order  for  the  allowance  of  such  costs. 

By  the  8  Eliz.  c.  2.  "upon  process  issuing  out  of  the  court  of 
King's  Bench,  if  the  plaintiff"  do  not  declare  in  three  days  after  bail 
put  in;  or  if,  after  declaration,  he  do  not  prosecute  his  suit  with 
effect,  but  willingly  suffer  the  same  to  be  delayed  or  discontinued, 
or  he  be  nonsuited  therein;  the  judges,  by- their  discretions,  shall 
award  to  the  defendant  his  costs,  damages  and  charges,  in  that  behalf 
sustained."  If  the  plaintiff' enter  a  nolle  prosequi,  as  to  the  whole 
cause  of  action,  the  defendant  is  entitled  to  costs  upon  this  statute. b 
And  where,  in  trespass  against  two  defendants,  one  of  them  suf- 
fered judgment  by  default,  and  a  writ  of  enquiry  was  executed  as 
against  him,  and  the  plaintiff'  entered  a  nolle  prosequi  as  to  the 
other,  the  court  of  Common  Pleas  held,  that  the  latter  wTas  entitled 
to  costs-0  But  where  in  assumpsit,  against  two  defendants,  one  of 
them  pleaded  his  bankruptcy,  and  the  plaintiff  entered  &  nolle  prose- 
qui as  to  him,  an'd  proceeded  to  trial,  and  obtained  a  verdict  against 
the  other  defendant,  who  pleaded  the  general  issue,  the  court  of 
King's  Bench  held,  that  the  former  was  not  entitled  to  costs.d  When 
a  nolle  prosequi  is  entered  on  any  of  the  counts  in  a  declaration, 
the  plaintiff  is  not  entitled  to  costs  on  such  counts:L'  And  the  statute 
8  Eliz.  does  not  extend,  any  more  than  the  23  Hen.  VIII.  c.  15. 
to  actions  brought  by  executors  and  administrators  in  their  repre- 
sentative character. f 

By  the  13  Car.  II.  stat.  2.  c.  2.  §  3.  it  is  enacted,  that  "upon 
an  appearance  entered  for  the  defendant  by  attorney,  of  the  term 
wherein  the  process  is  returnable,  unless  the  plaintiff  shall  put  into 

y  Ante,  979.  129.  Ante,  735. 

1  Moor,  625.  1  Bulst.  189.  3  Bulst.  2-18.         '  8  Taunt.  643.  2  Moore,  718.  S.  C. 
Hob.  219.  Hut.  16.  S.  C.  Cro.  Car.  175.         d  Harewood  v.  Matthews  and  another, 

but  see  Cro.  Jac.  158,  9.  senib.  contra.  H.  56  Geo.  III.  K.  I?. 

»  Gilb.  C.  P.  271.  »  16  East,  129.  Ante,  735. 

»  3  Durnf.  &  East,  511.  and  see  16  [".ast,         '  Cro.  Eliz.  69.  Cro.  Jac.  361. 
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the  court  from  whence  the  process  issued,  his  bill  or  declaration 
against  the  defendant,  in  some  personal  action  or  ejectment  of  farm, 
before  the  end  of  the  term  next  following  after  appearance,  a  non- 
suit for  want  of  a  declaration  may  be  entered  against  him;  and  the  de- 
fendant shall  have  judgment  to' recover  costs  against  the  plaintiff,  to 
be  taxed  and  levied  in  like  manner  as  upon  the  23  Hen.VIII.  c.  15." 
It  has  been  observed,  that  the  provision  contained  in  the  statute  8 
Eliz.  c.  2.  with  respect  to  the  costs  of  a  defendant,  when  the  plain- 
tiff in  the  King's  Bench  discontinues  after  declaration,  *is  [*1019] 
not  extended  by  the  13  Car.  II.  to  the  case  of  a  similar  discontinu- 
ance in  the  Common  Pleas. s  The  reason  generally  assigned  for 
this  seeming  omission  is,  that  as  a  plaintiff  could  not  discontinue  hi's 
suit  in  the  Common  Pleas,  without  an  application  to  the  court  for 
that  purpose,  it  was  customary  to  make  the  payment  of  costs  to  the 
defendant  one  of  the  conditions  of  compliance  with  a  motion  for 
leave  to  discontinue;  and  therefore  it  was  unnecessary  in  such  case, 
to  make  any  provision  by  statute  for  the  costs  of  a  defendant.11 

And  still  further  to  discourage  the  bringing  of  frivolous  and,  vexa- 
tious actions,  it  is  enacted  by  the  statute  8  &  9-W.  III.  c.  11.  §  2. 
that  "if  any  person  shall  commence  or  prosecute  any  action,  in  any 
court  of  record,  wherein  upon  demurrer,  either  by  plaintiff  or 
defendant,  demandant'or  tenant,  judgment  shall  be  given  by  the 
court  against  the  plaintiff  or  demandant,  the  defendant  or  tenant 
shall  have  judgment  to  recover  his  costs,  and  have  execution  for  the 
same  by  capias  ad  satisfaciendum,  fieri  facias,  or  elegit."  This 
statute  does  not  extend  to  demurrers  to  pleas  in  abatement;1  nor  any 
action,  wherein  the  defendant  would  not  have  been  entitled  to  costs, 
upon  a  nonsuit  or  verdict. kt 

And  for  the  more  effectual  prevention  of  frivolous  and  vexatious 
arrests  and  suits,  it  is  enacted  by  the  statute  43  Geo.  III.  c.  46.  §  3. 
that  "in  all  actions  to  be  brought  in  England  or  Ireland,  wherein 
the  defendant  or  defendants  shall  be  arrested  and  held  to  special 
bail,  and  wherein  the  plaintiff  or  plaintiffs  shall  not  recover  the 
amount  of  the  sum  for  which  the  defendant  or  defendants  in  such 
actions  shall  have  been  so  arrested  and  held  to  special  bail,  such 
defendant  or  defendants  shall  be  entitled  to  costs  of  suit,  to  be  taxed 


eHul.  Costs,  1  Ed.  138.  Mod.  195.  Comb.  482.  S.  C.  2  Ld.  ltaym. 

"  Id.  ibid,  and  see  2  Cromp.  2  Ed.  462,  992.  1  Salk.  194.  6  Mod.  88.  S.  C. 

3.  Saw  Costs,  83.  k  Cas.  Pr.  C.  P.  25.  1  H.  Blac.  530.  but 

■  i  Ld.  Raym.  337.    1   Salk.    194.    12  see  Cas.  Pr.  C.  P.  4.  contra. 


+  Where  the  defendants  at  the  assizes,  pleaded  a  plea  puis  darrein  continuance, 
to  which  plaintiff  having1  replied,  defendants  demurred  to  the  replication,  and 
obtained  judgment  on  demurrer:  Held,  that  they  were  entitled  to  the  costs  in- 
curred since  the  plea  puis  darrein  continuance  only.  6  Bowl.  &  Ryl.  81.  For  the 
words  of  the  statute  of  W.  III.  are,  "if  any  person  shall  commence  or  prosecute,"  &c. 
and  when  that  plea  was  pleaded,  the  plaintiff  had  his  election  either  to  submit  or  to 
proceed  in  the  action.  He  elected  to  proceed,  and  put  upon  the  record  a  replica- 
tion, which  was  subsequently  held  to  be  bad  in  law.  The  subsequent  costs,  there- 
fore, were  incurred  by  his  own  act,  and  for  those  costs  he  is  liable;  but  for  those 
only,  because  he  had  good  grounds  for  commencing-,  though  not  for  prosecuting  his 
action.     Per  Bar/ley,  J.  Id.  83. 
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according  to  the  custom  of  the  court  in  which  such  action  shall 
have  been  brought;  provided  that  it  shall  be  made  appear,  to  the 
satisfaction  of  the  court  in  which  such  action  is  brought,  upon 
motion  to  be  made  in  court  for  that  purpose,  and  upon  hearing  the 
parties  by  affidavit,  that  the  plaintiff  or  plaintiffs  in  such  action  had 
not  any  reasonable  or  probable  cause  for  causing  the  defendant  or 
defendants  to  be  arrested  and  held  to  special  bail  in  such  amount  as 
aforesaid,  and  provided  such  court  shall  thereupon,  by  a  rule  or 
order  of  the  same  court,  direct  that  such  costs  shall  be  allowed  to 
the  defendant  or  defendants:  And  the  plaintiff  or  plaintiffs  shall, 
upon  such  rule  or  order  being  made  as  aforesaid,  be  disabled  from 
[*1Q20]  taking  out  any  execution  for  the  sum  recovered  in  any 
such  action,  unless  the  same  shall  exceed,  and  then  in  such  sum 
only  as  the  same  shall  exceed,  the  amount  of  the  taxed  costs  of  the 
defendant  or  defendants  in  such  action;  And  in  case  the  sum  reco- 
vered in  any  such  action  shall  be  less  than  the  amount  of  the  costs 
of  the  defendant  or  defendants,  to  be  taxed  as  aforesaid,  that  then 
the  defendant  or  defendants  shall  be  entitled,  after  deducting  the 
sum  ot  money  recovered  by  the  plaintiff  or  plaintiffs  in  such  action, 
from  the  amount  of  his  or  their  costs,  so  to  be  taxed  as  aforesaid, 
to  take  out  execution  for  such  costs,  in  like  manner  as  a  defendant 
or  defendants  may  now  by  law  have  execution  for  costs  in  other 
cases."1 

Upon  this  statute,  the  defendant  was  allowed  his  costs,  where  the 
plaintiff  arrested  him  for  the  price  of  coals,  considered  as  full  mea- 
sure; the  plaintiff  having,  previously  to  the  arrest,  compounded  a 
penal  action  for  delivering  the  same  coals,  as  being  short  of  mea- 
sure."1 And  where  a  verdict  was  taken  at  the  trial  for  a  nominal 
sum,  subject  to  an  order  of  reference  for  ascertaining  the  amount  of 
the  damages,  by  which  the  costs  were  directed  to  abide  the  event 
of  the  award,  and  the  arbitrator  found  a  less  sum  to  be  due  to  the 
plaintiff  than  that  for  which  the  defendant  was  arrested;  the  court 
held,  that  the  sum  so  found,  and  for  which  judgment  was  afterwards 
given,  was  to  be  considered  as  a  sum  recovered,  within  the  meaning 
of  the  act,  so  as  to  entitle  the  defendant  to  apply  for  costs."  So, 
where  an  attorney  brought  an  action  for  his  bill  of  costs,  and  held 
the  defendant  to  bail  for  a  larger  sum  than  was  afterwards  found  to 
be  due  upon  taxation,  without  having  any  reasonable  or  probable 
cause  for  so  doing,  the  court  held,  that  this  was  a  case  within  the 
statute;  and  that  if  not,  still  the  court,  in  the  exercise  of  its  juris- 
diction over  its  officers,  would  compel  an  attorney  to  pay  costs 
under  such  circumstances.0  Executors,  who  have  holdcn  a  party  to 
bail,  without  reasonable  or  probable  cause,  for  a  debt  due  to  their 
testator,  are  within  the  act."  And  where  a  plaintiff  arrested  a 
defendant,  and  held  him  to  bail  for  20/.  knowing  that  the  latter  had 
a  cross  demand  which  wrould  reduce  the  debt  to  61.,  and  upon  the 


■Append.  Chap.  XXXIX.  §31.  Andfor  Burnsv.  Palmer,  in  Scac.  M.44  Geo. IN. 

the  form  of  a  fieri  facias  on  this  statute,  S.  P.  and  see  1  Moore,  92. 5  Barn.  &.  Aid. 

see  Append.  Chap.  XLI.  §  39.  663,  4.  1  Barn.  &  Cres.  101. 

»  2  Smith  R.  261.  °  5  Barn.  &  Aid.  661/ 

»  Neale  v.  Porter,  T.  44  Geo.  III.  K.  B.  r  Id.  515.  (a.) 
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trial,  he  recovered  the  latter  sum  only;  the  court  of  King's  Bench 
held,  that  the  defendant  was  entitled  to  his  costs  under  the  above 
statute,  as  having  been  arrested  and  held  to  *bail,  without  [*1021] 
any  probable  cause.it  But,  on  the  other  hand,  where  the  plaintiff 
had  holden  the  defendant  to  bail,  and  a  verdict  was  taken  for  him 
at  the  trial,  subject  to  an  order  of  reference  for  ascertaining  the 
amount  of  the  damages,  and  the  arbitrator  awarded  a  less  sum  than 
fifteen  pounds;  the  court  of  Common  Pleas,  upon  an  application  to 
allow  the  defendant  his  costs  pursuant  to  the  above  statute,  held  that 
in  order  to  entitle  him  to  such  costs,  he  must  shew  that  the  arrest 
was  vexatious  and  malicious.17  So,  if  a  defendant  be  arrested  in  that 
court  for  fifteen  pounds,  for  goods  sold,  and  be  indebted  to  the 
plaintiff  in  the  sum  of  fourteen  pounds  only,  on  a  promissory  note 
payable  by  instalments,  the  court  will  not  allow  the  defendant  his 
costs,  pursuant  to  the  above  statute;  as  he  might  have  been  arrested 
on  the  note.8  This  statute  does  not  extend  to  an  action  of  debt  on 
bond,  where  the  plaintiff- obtains-  a  verdict  for  nominal  damages, 
and  takes  his  judgment  for  the  penalty,  exceeding  the  sum  for 
which  the  defendant  was  arrested.1  And  it  has  been  holden  not  to 
apply  to  cases,  where  the  defendant  pays  into  court,  upon  the  com- 
mon rule,  a  less  sum  than  he  was  arrested  for,  and  the  plaintiff 
takes  it  out  of  court:uJ  and  it  must  be  a  strong  case  against  an  execu- 
tor, to  bring  him  within  the  meaning  of  the  act.x  An  application 
for  costs  under  this  statute,  cannot  be  supported  by  a  reference  to 
the  notes  of  the  judge,  before  whom  the  cause  was  tried;  but  an 
affidavit  must  be  made,  shewing  there  was  no  reasonable  or  proba- 
ble cause  for  the  arrest:y  And  the  court  will  not  make  an  order  for 
costs  to  be  paid  to  the  defendant  upon  this  statute,  where  it  appears, 
on  shewing  cause,  that  under  the  circumstances,  the  plaintiff  had  a 
reasonable  or  probable  cause  for  arresting  the  defendant,  to  the  full 
amount  of  the  sum  for  which  he  was  arrested.2  If  a  defendant's 
attorney  apply  for  costs  on  this  statute,  without  sufficient  grounds, 
the  court  of  Common  Pleas,  on  discharging  the  rule,  will  make  him 
pay  the  costs  of  the  applications 


q  5  Barn.  &  Aid.  513.  1  Dowl.  &   Ryl.  East,  90.  3  Moore,  327.  1  Brod.  &  Bing. 

67.  S.  C.  and  see  1  Barn.  &  Cres.  91.  '  66.  S.  C.  6  Price,   126.  2  Dovvl.  &  Kyi. 

r  1  Moore,  92.  and  see  5  Price,  1 .  3  266.  but  see  2  New  Rep.  C.  P.  76.  contra. 

Moore,  605.  1  Brod.  &  Bing.  278.  S.  C.  '1  Marsh.  21. 

'  3  Moore,  590.  y  1  Taunt.  60. 

«  10  East,  525.  7  Taunt.  251.  2  Marsh.  *  1  Smith  R.  521.  and  see  1  Moore,  92. 

527.  S.C.  2  Chit.  Rep.  147. 

«  1  Smith  R.  428.  2  Smith  R.  667.  13  *  4  Taunt.  191. 


f  So,  where  a  defendant  was  arrested  for  a  sum  of  money,  in  respect  of  the  greater 
portion  of  which  the  plaintiff  knew,  at  the  time,  that  the  defendant  had  obtained 
his  discharge  under  the  insolvent  act,  it  was  held,  that  the  defendant  was  entitled 
to  his  costs  under  the  same  statute,  as  upon  an  arrest  without  probable  cause. 
7  Dowl.  &  Ryl.  369. 

+  Where  a  defendant  was  arrested  for  a  debt  of  15/.  and  paid  into  court  61.  which 
the  plaintiff  took  out  and  dropt  the  action:  Held  by  the  K.  B.  that  although  the 
defendant  had  offered  to  pay  the  6/.  before  action  brought,  he  was  not  entitled  to 
have  his  costs  taxed  under  the  43  Geo.  III.  c.  46.  §  3.  4  Dowl.  &  Ryl.  186.  See  5 
Dowl.  &  Ryl.  383. 
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The  plaintiff,  we  may  remember,  is  not  entitled  to  costs  in  a 
popular  action,  for  the  whole  or  part  of  the  penalty  given  by 
statute  to  a  common  informer,  unless  they  are  expressly  given  him 
by  the  statute.b  Nor  was  the  defendant  entitled  to  costs  in  such  an 
[*1022]  action,  *until  the  statute  18  Eliz.  c.  5.  §  3.  (made  perpetual 
by  the  27  Eliz.  c.  10.)  by  which  it  is  enacted,  that  "if  any  com- 
mon informer  shall  willingly  delay  his  suit,  or  shall  discontinue, 
or  be  nonsuit,  or  shall  have  the  matter  pass  against  him  therein  by 
verdict  or  judgment  in  law,  the  said  informer  shall  pay  to  the 
defendant  his  costs,  charges  and  damages,  to  be  assigned  by  the 
court  in  which  the  suit  shall  be  attempted:"  with  a  proviso,  that 
"this  act  shall  not  extend  to  any  officer,  who  in  respect  of  his  office, 
has  heretofore  usually  sued  upon  penal  laws:  nor  to  any  officer, 
suing  only  for  matters  concerning  his  office."0  This  act  of  parlia- 
ment, which  seems  to  give  costs  upon  an  arrest  of  judgment/ 
extends  to  actions  brought  upon  a  subsequent  statute, e  or  one  that 
is  repealed?  and  also  to  actions  qui  tarn,,  for  part  of  a  penalty,  as 
well  as  where  the  luhole  is  given  to  a  common  informer:*  But  it 
does  not  extend  to  actions  brought  by  the  party  grieved,  upon  a 
remedial  statute.11 

When  there  are  several  defendants,  who  succeed  in  the  action, 
the  plaintiff  may  pay  costs  to  which  of  them  he  pleases:1  And  if 
they  fail,  each  of  them  is  answerable  for  the  whole  costs:  Thus, 
where  an  ejectment  was  brought  against  several  defendants,  who 
defended  severally,  and  at  the  assizes  one  of  them  confessed  lease 
entry  and  ouster,  and  had  a  verdict  against  him,  but  the  others  did 
not  confess;  the  court  upon  application  said,  the  officer  must  tax  the 
same  costs  against  all  the  defendants;  and  that  if  the  plaintiff,  after 
he  had  satisfaction  against  one,  should  take  out  execution  against 
another,  the  latter  might  apply  to  the  court. k 

When  one  of  several  defendants  lets  judgment  go  by  default,  and 
the  other  pleads  a  plea  which  goes  to  the  whole  declaration,  and 
shews  that  the  plaintiff  had  no  cause  of  action,  if  this  plea  be  found 
for  the  defendant  who  pleaded  it,  he  shall  have  costs;  and  being 
an  absolute  bar,  the  other  defendant  shall  have  the  benefit  of  it, 
and  not  pay  costs  to  the  plaintiff:1  But  when  the  plea  does  not  go 
to  the  whole  but  is  merely  in  discharge  of  the  party  pleading  it, 
[*1023]  there  the  other  *party  shall  not  have  the  benefit  of  it;  but 
shall  pay  costs,  though  it  be  found  against  the  plaintiff.1" 

Before  the  statute  8  &  9  W.  III.  c.  11.  if  one  of  several  defend- 


>>  Ante,  980.  e  Cowp.  366.  Say.  Costs,  75.  S.  C.  and 

c  2  Lcl.  Raym.  1333.  Bui.  ffi.  Pri-  333,  see  2  Str.  1103.  6  Vin.  Abr.  341,  2.  S.  C. 

4.  And  see  the  statute  24  Hen.  VIII.  c.  8.  »>  1  And.  116.  2  Leon.  116.  4  Leon.  55. 

which  exempts   plaintiffs,   suing  to  the  Cro.  Eliz.  177.  Hut.  22. 1  Salk.  30. 

use  of  the  king-,    in  any  action  vvhatso-  '  1  Str.  516\  2  Str.  1203. 

ever,  from  the  payment  of  costs,  in  case  k  Bui.  Ni.  Pri.  335,  6. 

they   be   nonsuited,    or   a  verdict    pass  '  Co.  Lit.  125.  Cro.  Jac.  134.1  Lev.  63. 

against  them.     See  also  7  Durnf..&  East,  1  Sid.  76.  1  Keb.  284.  S.  C.  2  Ld.  Raym. 

367.  1372.  1  Str.  610.  8  Mod.  217.  S.  C.  Cas. 

i  Gilb.  C.  P.  271.  but  see  Hul.  Costs,  Pr.  C.  P.  107.  Pr.  Reg.  102.  S.  C.  2  H. 

203.  Blac.  28.  2  Chit.  Rep.  153. 

e  Willes,  392.  440.  1  Wils.  177.  m  Same  cases;   1  Wils.  89.  3  Durnf.  k. 

'  Hut.  35,  6.  2  Keb.  106.  East,  656.  2  Chit.  Rep.  153. 
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ants  had  been  acquitted,  he  was  not  entitled  to  his  costs;  the  courts 
construing  the  former  acts  to  relate  only  to  the  case  of  a  total  ac- 
quittal of  all  the  defendants."  This  being  found  inconvenient,  it 
was  enacted  by  the  above  statute,  §  1.  that  "  where  several  persons 
shall  be  made  defendants  to  any  action  of  trespass,  assault,  false 
imprisonment,  or  ejectione  firmsc,  and  any  one  or  more  of  them 
shall  be,  upon  the  trial  thereof,  acquitted  by  verdict,  every  person 
so  acquitted  shall  recover  his  costs  of  suit,  in  like  manner  as  if  the 
verdict  had  been  given  against  the  plaintiff,  and  acquitted  all  the 
defendants;  unless  the  judge,  before  whom  the  cause  is  tried,  shall 
immediately  after  the  trial  thereof,  in  open  court,  certify  upon  the 
record  under  his  hand,  that  there  was  a  reasonable  cause  for  making 
such  person  a  defendant."  This  statute  is  confined  lo  the  particular 
actions  mentioned  therein;  and  does  not  extend  to  an  action  of  tres- 
pass upon  the  case,0  nor  consequently  to  an  action  of  trover :?  neither 
does  it  extend  to  an  action  of  replevin;"'  nor  to  an  action  of  debt  on 
bond  against  executors,' one  of.  whom  is  acquitted  on  the  plea  of 
plene  administravit  prseter.v  On  a  joint  plea  of  not  guilty  to  tres- 
pass and  assault,  if  one  defendant  be  found  guilty,  with  one  shilling 
damages  and  one  shilling  costs,  and  the  other  acquittted,  the  latter 
is  only  entitled  to  forty  shillings  costs.s 

When  a  feigned  issue  is  ordered  by  a  court  of  law,  whether  it  be 
in  a  civil  or  criminal  proceeding,  the  costs  always  follow  the  verdict, 
and  must  be  paid  to  the  party  obtaining  it.1  But  when  a  feigned 
issue  is  ordered  by  a  court  of  equity,  the  costs  do  not  follow  the 
verdict,  as  a  matter  of  course;  but  the  finding  of  the  jury  is  returned 
back  to  the  court  which  ordered  the  issue,  and  the  costs  there  are  in 
the  discretion  of  the  court.1  When  the  issue  is  ordered  by  a  court  of 
*law,  on  a  rule  for  an  information,11  or  motion  for  an  attach-  [*1024] 
ment,x  the  costs  of  the  original  rule  or  motion  do  not  in  general  fol- 
low the  verdict,  but  only  the  costs  of  the  feigned  issue;  which  costs 
are  to  be  reckoned  from  the  time  when  the  feigned  issue  was  first 
ordered  and  agreed  to.y  Yet,  where  it  was.  ordered  by  the  consent 
rule,  that  the  costs  should  abide  the  event  of  the  issue,  the  court 
directed  the  ivhole  costs  to  be  paid  under  it.z 

Having  thus  shewn,  in  what  cases  the  parties  are  entitled  to  costs, 
I  shall  proceed  to  consider,  what  costs  they  are  respectively  entitled 

"  2  Str.  1005.  and  see  1  Salk.  194.  .Ld.  Berkeley,  (4  Darnf.  &  East,  402.)  the 

0  2  Str.  1005.  court  strongly  intimated  an  opinion,  that 

p  Barnes,  139.  as  feigned  issues  were  only  granted  with 

i  3  Bur.  1284.  1  Blac.  Rep.  355.  Say.  the  leave  of  the  court,  it  would  be  pru- 

Costs,  215.  S.  C.  dent  in  future,  when  they  permitted  such 

r  Duke  of  Norfolk  v.  Anthony  and  an-  issues  to  be  tried,  to  compel  the  parties 

other,  E.  42  Geo.  III.  K.  B.  to  consent,  that  the  costs  should  be  in  the 

s  2  Maule  &  Sel.  172.  and  see  4  Barn,  discretion  of  the  court. 

&,  Aid.  43.  700.  «  Say.  Rep.  229.  1  Bur.  603.  Say.  Costs, 

*  Still  and  Rogers,  1  Lil.  Pr.  344.  per  144.  S.  C. 

Holt,  Ch.  J.  Barnes,  130. 1  Wils.  261.331.  *  Say.  Rep.  253. 

Say.  Rep.  24.   1  Wils.  324.  S.  C.  and  see  y  1  Bur.  604. 

Burt.  Prac.  Excheq.  248,  9.  Peake's  Cas.  z  2  Bur.  1021.  and  see  3  Maule  &.  Sel. 

Ni.  Pri.  69.  204.  7  Taunt.  31.   2  Marsh.  323. 

355.  S.  C.  But,  in  the  case  of  Hoskins  v. 
Vol.  II.— 34 
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to;  with  the  means  of  taxing  and  recovering  them,  as  between  party 
and  par///. 

When  the  plaintiff  recovers  single  damages,  he  is  only  entitled 
to  single  costs,  unless  more  be  expressly  given  him  hy  statute:  And 
single  damages  only  are  recoverable  in  an  action  against  a  tenant,  to 
recover  the  value  of  three  years  improved  rent  of  the  premises,  for 
Becreting  an  ejectment,  on  the  statute  11  Geo.  II.  c.  19.  §  12. a  But 
if  double  or  treble  damages  arc  given  by  a  statute,  subsequent  to 
the  statute  of  Gloucester,  in  a  case  wherein  single  damages  were 
before  recoverable,  the  plaintiff  is  entitled  to  doable  or  treble  costs, 
although  the  statute  be  silent  respecting  them;b  as  in  an  action  upon 
the  2  Hen.  IV.  c.  II. e  &c.  So,  treble  costs  are  recoverable  by  the 
plaintiff,  in  an  action  on  the  case  for  treble  damages,  against  the 
sheriff,  on  the  statute  29  Eliz.  c.  4.  for  extortion.11  But  the  avowant 
in  replevin,  on  a  distress  for  poor  rates,  is  only  entitled  to  single 
costs,  under  the  statute  43  Eliz.  c.  2.  §  19.e  And  where,  on  a  decla- 
ration in  trespass,  consisting  of  six  counts,  two  of  which  were  for 
a  forcible  entry  on  the  statute  8  Hen.  VI.  c.  9.  §  6,  and  the  rest  at 
common  law,  judgment  having  gone  by  default,  the  plaintiff  obtained 
general  damages  on  a  writ  of  inquiry,  and  sixpence  costs;  the  court 
held,  that  he  was  not  entitled  to  treble  costs  on  all  the  counts  of  the 
declaration,  but  could  only  enter  his  judgment  on  the  counts  at 
common  law,  with  single  costs/  "  In  some  cases,  double  or  treble 
costs  are  expressly  given  to  the  plaintiff;  as  upon  the  game  laws, 
by  the  statute  2  Geo.  III.  c.  19.  §  5.:  And  whenever  a  plaintiff  is 
[*1025]  entitled  to  double  or  treble  costs,  the  costs  given  by  the 
court  de  incremento  are  to  be  doubled  or  trebled,  as  well  as  those 
given  by  the  jury.s  But  double  or  treble  costs  are  not  to  be  under- 
stood to  mean,  according  to  their  literal  import,  twice  or  thrice  the 
amount  of  single  costs.  When  a  statute  gives  double  costs,  they 
are  calculated  thus:  1.  the  common  costs;  and  then  half  'the  common 
costs:  If  treble  costs,  1.  the  common  costs;  2.  half  of  these;  and  then 
half  of  the  latter. ht 

Double  or  treble  costs  are  also  in  some  cases  expressly  given  to 
the  defendant ;  as,  in  actions  against  justices  of  the  peace,  constables, 
&c.  by  the  7  Jac.  I.  c.  5.1  (made  perpetual  by  the  21  Jac.  I.  c.  12. 


•  2  Barn.  &  Aid.  662  (a).  19.  S.  C.  2  Str.  1048.  but  see  1  Durnf.  & 

»>  Say.  Costs,  228.  and  see  Hul.  Costs,  East,  252. 

19.  475,  &c.  h  Table  of  Costs,  in  principio.  1  Chit. 

c  Ante,  925.  979.  Rep.  137.  (a). 

d  2  Barn.  &.  Aid.  393.  1  Chit.  Rep.  137.  l  This  statute  does  not  extend  to  ac- 

S.  C.And  for  the  judgment  in  this  case,  tions  for  a  mere  non-feasance,  but  only 

see  Append.  Chap.  XXIII.  §  86.  where  something-  is  done  by  the  officers. 

«4  Moore,  296.   1  Brod.  &  Bing.  517.  2  Lev.  250.  3  East,  92.    And  according-- 

S.  C.  and  see  the  case  of  Hempson  v.  ]y,  parish  officers,  or  persons  acting  on 

Josselyn,  &  others,  4  Moore,  297.  (/>)•  their  behalf,  are  not  entitled  under  this 

'  2  Moore,  238.  Ante,  925.  statute  to  double  costs,  upon  a  judgment 

«2  Leon.  52.  Cro.  Eliz.  582.  3  Lev.  351.  as  in  case  of  a  nonsuit,   in    an   action 

Carth.  297. 321.  1  Salk.  205.  1  Ld.  Raym.  brought  against  them,  for  the  price  of 

f  The  true  mode  of  estimating  the  amount  of  double  costs  is  first,  to  allow  the 
defendant  the  single  costs,  including  the  expenses  of  witnesses,  counsels' fees,  &c. 
and  then  to  allow  him  one  half  of  the  amount  of  the  single  costs,  without  making 
any  deduction  on  account  of  counsel's  or  court  fees,  &c.  4  Barn.  &  Cres.  889. 
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§  2.);  for  distresses  for  rents  and  services,  by  the  11  Geo.  II.  c.  19. 
§  21,  2.;k  where  the  plaintiff  recovers  less  than  40-?.  damages,  by 
the  23  Geo.  II.  c.  33.  §  19. ;'  on  the  building  act,  14  Geo.  III.  c. 
78.  §  100.  ;m  against  officers  of  the  excise  or  customs,  by  the  23  Geo. 
III.  c.  70.  §  34.  24  Geo.  III.  sess.  2.  c.  47.  §  35.  39.  and  28  Geo. 
III.  c.  37.  §  23.;  against  persons  holding  public  employments,  &c. 
and  having  power  to  commit  to  safe  custody,  by  the  42  Geo.  III. 
c.  85.  §  6.;  against  any  person  or  persons,  for  any  thing  done  in 
pursuance  of  the  act  for  consolidating  the  provisions  of  the  acts  re- 
lating to  the  duties  under  the  management  of  the  commissioners  for 
the  affairs  of  taxes,  or  any  act  for  granting  duties  to  be  assessed 
under  the  regulations  of  that  act;11  or  in  actions  on  the  mutiny  act,0 
or  for  non-residence. p  And,  by  the  statute  I  Geo.  IV.  c.  87.  §  6. 
"  in  all  cases  wherein  the  landlord  shall  elect  to  proceed  in  ejectment, 
under  the  provisions  of  that  act,  and  the  tenant  shall  have  found 
bail,  as  ordered  by  the  court,  if  the  landlord  upon  the  trial  of  the 
cause  shall  be  nonsuited,  or  a  verdict  pass  against  him  upon  the 
merits  of  the  case,  there  shall  be  judgment  against  him,  with  double 
costs,  "t 

*In  the  foregoing  and  similar  cases,  where  it  does  not  [*1026] 
appear,  on  the  face  of  the  record,  that  the  defendant  is  entitled  to 
the  benefit  of  the  act,  (as  where  he  pleads  the  general  issue,)  and 
there  is  no  particular  mode  appointed  for  recovery  of  the  costs,  the 
proper  mode,  after  a  nonsuit  or  verdict  for  the  defendant,  is  to  apply 
to  the  court,  upon  an  affidavit  of  the  facts,  for  leave  to  enter  a  sug- 
gestion on  the  roll;i  which  suggestion  should  be  entered  before  the 
entry  of  final  judgment:1'  And  it  cannot  be  done  by  rule  of  court,3 
unless  where  the  plaintiff  moves  for  leave  to  discontinue,  on  payment 
of  costs;  in  which  case,  the  court  may  make  it  part  of  the  rule, 
that  he  shall  pay  double  or  treble  costs.*  But  when  the  facts  enti- 
tling the  plaintiff  to  double  or  treble  costs,  appear  on  the  face  of  the 
record  by  pleading,  or  on  a  special  verdict,"  &c.  a  suggestion  is 
unnecessary:  And  if  a  particular  mode  be  appointed  by  statute,  for 
the  recovery  of  double  or  treble  costs,  as  by  the  certificate  of  the 
judge  who  tried  the  cause,  on  the  7  Jac.  I.  c.  5.  there  that  particular 
mode  must  be  observed  :x  so  that  if  the  judge  certify,  there  is  no 


goods  sold  and  delivered  to  them  for  the  q  1  Str.  49,  50.  Cas.  Pr.  C.  P.  16.  Cas. 

use  of  the  poor.  3  Maule  &  Sel.  131.  temp.  Hardw.  126.  Id.  138.  2  Str.  1021. 

*  This  statute  does  not  extend  to  a  dis-  S.  C  Say.  Kep.  214.  3  Wils.  442.  9  East, 

tress  for  a  rent  charge,  or  seizure  for  a  322.    Append.  Chap.   XXXIX.  §  25.  28, 

heriot  custom.  Ante,  1013.  9,  30. 

»  4  Maule  &  Sel.  171.  r  5  Taunt.  820.  1  Marsh.  382.  S.  C.  3 

»  9  East,  322.  Maule  &.  Sel.  591. 

»  43  Geo.  III.  c.  99.  §  70.  »  1  Str.  50. 

°  5  Taunt.  820.  1  Marsh.  382.  S.  C.  3  *2  Str.  974.  Cas.  temp.  Hardw.  125. 

Maule  &.  Sel.  591.  and  see  stat.  3  Geo.  "  Dong.  308.  (n.) 

IV.  c.  13.  §  149.  *  2  Vent.  45.  Doug.  307,  8.  7  Durnf.  & 

p  57  Geo.  III.  c.  99.  §  45.  East,  448.  but  see  Doug.  308.  n. 

j-  Under  the  Birmingham  paving  act,  52  G.  III.  c.  113.  some  of  several  defendants 
in  whose  favour  a  verdict  has  been  given,  are  entitled  to  treble  costs,  though  the 
verdict  may  have  gone  against  others.     2  Bing.  267. 
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need  of  a  suggestion;  and  if  he  do  not,  it  is  of  no  avail,  except 
where  judgment  goes  by  default.  >'  When  a  defendant  is  entitled  to 
treble  costs,  under  a  statute,  by  a  judge's  certificate,  and  judgment 
is  entered  up  for  treble  costs  generally,  without  stating  on  what 
ground  the  defendant  is  entitled  to  them,  this  is  a  substantial  defect; 
and  the  court  of  Common  Pleas  would  not  amend  the  judgment,  by 
striking  out  the  word  "  treble:"*  But  the  court  of  King's  Bench, 
in  the  same  case,  allowed  an  amendment  to  be  made  on  the  record, 
by  inserting  the  certificate  of  the  judge  who  tried  the  cause,  allow- 
ing the  plaiutiif  treble  costs,  which  had  been  omitted  by  the  clerk 
in  entering  judgment  in  the  Common  Pleas.a 

Costs  are  taxed  by  the  master,  in  the  King's  Bench  and  Exche- 
quer, or  prothonotaries  in  the  Common  Pleas,  upon  a  bill  made  out 
by  the  attorney  for  the  prevailing  party;  or  more  frequently  with- 
out a  bill,  upon  a  view  of  the  proceedings;  and  if  there  have  been 
any  extra  expenses,  which  do  not  appear  on  the  face  of  the  pro- 
ceedings, there  should  be  an  affidavit  made  of  such  expenses,  to 
warrant  the  allowance  of  them;  which  is  called  an  affidavit  of  in- 
[*1027]  creased  costs.H  In  country  ^causes,  such  an  affidavit  is 
generally  made;  and  if  sworn  before  a  commissioner,  it  must  be' 
fifed  with  the  clerk  of  the  rules  in  the  King's  Bench,  or  secondaries 
in  the  Common  Pleas:  and,  in  the  former  court,  the  clerk  of  the 
rules  makes  a  copy  of  it  for  the  master;  but  in  the  latter  court,  it  is 
usual  for  the  secondaries,  on  being  paid  for  a  copy,  to  mark  the  af- 
fidavit, and  permit  the  original  to  be  taken  to  the  prothonotaries, 
who  keep  it  till  the  costs  are  taxed,  and  then  send  it  to  the  seconda- 
ries to  be  filed.  It  is  also  usual  to  give  notice  to  the  opposite  at- 
torney, of  the  time  when  the  costs  are  intended  to  be  taxed;  but  in 
order  to  enforce  it,  there  must  be  a  side-bar  rule  to.  be  present  at 
taxing  costs:c  which  rule  is  obtained  from  the  clerk  of  the  rules  in 
the  King's  Bench,  or  secondaries  in  the  Common  Pleas,  and  a  copy 
of  it  should  be  duly  served;  after  which,  if  the  costs  are  taxed  with- 
out notice,  the  taxation  is  irregular,  and  the  attorney  liable  to  an 
attachment.  If  either  party  be  dissatisfied  wTith  the  allowance  of 
costs,  he  may  apply  to  the  court,  for  a  rule  to  shew  cause  why  the 
master  or  prothonotaries  should  not  review  their  taxation :d  And 
where  an  attorney  had  charged  for  a  declaration  as  containing  more 
folios  than  it  really  contained,  and  this  charge  was  allowed  by  the 
master,  the  court  of  King's  Bench  held  it  to  be  a  good  ground  for 
reviewing  the  taxation:*-'  But  the  affidavit,  in  support  of  the  rule, 
must  be  confined  to  the  objections  alleged  against  the  taxation,  and 
not  enter  into  the  merits  of  the  cause/    And  where  an  attorney's 


J  Ca.i.  temp.  TTardw.  138,  9.  c  Append.  Chap.  XL.  §  5,  6. 

*  5  Taunt.  820.  1  Marsh.  382.  S.  C.  d  5  Taunt.  660. 

»  3  Maule  &  Sel.  591.  e  1  Chit.  Hep.  544. 

b  Append.  Chap.  XL.  §  7.  '  Id.  321. 

f  In  an  action  on  the  case  for  disturbance  in  the  enjoyment  of  a  water  course,  the 

-  -  i  had  been 


evin  to  try 
pedign 
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clerk  admitted,  on  the  taxation  of  costs  before  the  master,  that  the 
suit  in  which  the  costs  were  taxed,  was  conducted  by  his  employer 
from  motives  of  charity,  on  behalf  of  the  plaintiff,  the  court  of  King's 
Bench  held,  that  the  clerk  was  such  an  agent  as  to  bind  his  master 
by  such  admission. £  Bat  the  court  of  Exchequer  would  not  inter- 
fere with  the  province  of  the  master,  in  the  taxation  of  costs  de  in- 
cremento,  by  ordering  a  new  taxation  in  favour  of  a  defendant,  on 
the  ground  that  the  plaintiff  had  been  himself  the  cause  of  increasing 
the  amount  of  costs,  by  proceeding  to  trial,  after  an  offer  by  the 
defendant  to  give  a  cognovit. ,h 

The  means  of  recovering  costs,  as  between  party  and  party,  are 
by  execution  or  action,  upon  a  judgment  obtained  for  them;  or  by 
attachment,  upon  a  rule  of  court.1  Thus  in  ejectment,  when 
there  is  a  verdict  and  judgment  against  the  tenant,  execution  may 
be  taken  out,  or  an  action  brought  thereon,  for  the  costs:k  but  when 
the  *plaintiff  is  nonsuited,  for  the  defendant's  not  confess-  [*1028] 
ing  lease  entry  and  ouster,  the  lessor  of  the  plaintiff  must  proceed 
by  attachment,  upon  the  consent  rule.1  And  so,  where  the  nominal 
plaintiff  is  nonsuited  upon  the  merits,  or  has  a  verdict  and  judg- 
ment against  him,  the  only  remedy  is  by  attachment,  against  the 
lessor  of  the  plaintiff."1  Where  the  lessor  of  the  plaintiff  in  eject- 
ment, having  entered  into  the  consent  rule  to  pay  costs,  died 
between  the  commission  day  and  the  trial,  and  the  plaintiff  was 
nonsuited  upon  the  merits,  the  court  held  that  his  executor  was  not 
liable  to  pay  the  costs.11 

In  proceeding  by  attachment,  a  copy  of  the  rule,  with  the  officer's 
allocatur  thereon,  should  be  personally0  served  on  the  party  liable 
to  the  payment  of  costs;  and  at  the  same  time  the  original  rule 
should  be  shewn  to  him,P  and  a  demand  of  payment  made:^  And 
when  the  costs  are  ordered  to  be  paid  to  the  attorney,  the  demand 
may  be  by  the  acting  attorney  in  the  cause,  although  he  act  in  the 
name  of  another  attorney.1'  If  the  costs  be  not  paid,  the  court, 
upon  an  affidavit  of  the  circumstances,55  will  grant  an  attachment;1 
the  rule  for  which  is  absolute  in  the  first  instance,"  and  may  be 
moved  for  on  the  last  day  of  term. x  In  the  Exchequer,  the  defend- 
ant, after  a  personal  demand  and  refusal,  may  proceed  against  the 
plaintiff  by  subpoena  and  attachment,  for  non-payment  of  costs  on 
a  non  pros,  or  for  not  proceeding  to  trial,5  or  in  ejectment  on  a 
nonsuit,2  &c. 

To  assist  the  parties  in  the  recovery  of  costs,  and  do  justice 

?  Dow].  &  Ryl.  Ni.  Pri.  48.  3  Stark.  K.  B.  per  Cur. 

Ni.  Pri.  185.  S.  C.  P  Id.  ibid. 

•>  9  Price,  344.           '  2  H.Blac.  248.  i  Hubbard  v.  Horton,  H.  36.  Geo.  III. 

k  Run.  Eject.  2  Ed.  463,  4.  K.  B. 

'  Run.  Eject.  2  Ed.  46+,  5. 1  Salk.  259.  r  Sav.  Rep.  95. 

Barnes,  182.  Ad.  Eject.  2  Ed.  296.  Ap-  s  Append.  Chap.  XL.  5  8. 

pend.  Chap.  XLVl.  §  41.  '  Append.  Chap.  XL.  <j  9,  10. 

»  Run.  Eject.  2   Ed.  465,  6.  Tilly  and  u  Per  Buller,i.  M.  24  Geo.  III.  K.  B.  1 

Baily,  M.  6  Geo.  II.  3  Taunt.  485.  Bos.  &  Put.  477.  Ante,  486a,  7a. 

»  1  Barn.  &.  Cres.  284.  2  Dowl.  &  Ryl.  *  5  Bur.  2686. 

437.  S.  C.  y  Append.  Chap.  XL.  §  11,  12,  13,  14. 

°  3  Durnf.  &  East,  351.  Popev.  Smith,  *  Append.  Chap.  XJLVI.  §  42,  3. 
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between  them,  they  are  allowed  to  deduct  or  set  off  the  costs,  or 
debt  and  costs,  in  one  action,  against  those  in  another.  This  prac- 
tice however  agreeable  to  natural  justice,  does  not  seem  to  have 
formerly  obtained  in  the  court  of  King's  Bench :at  But  in  the 
Common  Pleas,  it  has  been  frequently  allowed;  and  that,  not  only 
where  the  parties  have  been  the  same,h  but  also  where  they  have 
been  in  some  measure  different.  Thus,  a  party  has  been  permitted 
[*1029]  to  set  off  a  separate  Memancl,  for  costs  payable  to  himself 
alone,  against  a  joint  demand,  for  costs  payable  by  himself  and 
others:0  and  he  has  also  been  permitted  to  set  off  a  joint  demand, 
for  costs  payable  to  himself  and  another,  against  a  separate  demand, 
for  damages  and  costs  payable  by  himself  only.'1  But  the  court  on 
motion  will  not  enable  a  prisoner  to  set  off,  in  a  summary  way,  a 
debt  for  which  he  has  obtained  no  judgment,  against  the  plaintiff's 
execution:6  And  where,  in  an  action  of  trespass  against  four  de- 
fendants, the  plaintiff'  obtained  a  verdict  against  one,  and  the  other 
three  were  acquitted,  the  court  would  not  suffer  the  costs  of  the 
three  defendants,  who  were  acquitted,  to  be  deducted  out  of  the 
plaintiff's  costs,  against  that  defendant  who  was  found  guilty; 
declaring  the  motion  to  be  unprecedented. f  So,  a  judgment  reco- 
vered by  A.  against  B.  and  C.  cannot  be  set  off,  on  application  to 
the  general  jurisdiction  of  the  court,  against  another  judgment 
recovered  against  A.  by  the  assignees  of  B.  under  an  insolvent 
debtor's  act;  the  interest  of  third  persons  intervening,  who  have 
peculiar  claims  by  the  statute.^!  In  the  King's  Bench,  we  have 
seen,h  the  court  will  not  in  general  suffer  the  debt  and  costs  in  one 
action  to  be  set  off  against  those  in  another,  until  the  attorney's  bill 
be  first  discharged;  but  in  the  Common  Pleas,  the  attorney's  lien 
for  his  costs,  is  holden  to  be  subject  to  the  equitable  claims  that  exist 
between  the  parties  in  the  cause.1     When  the  application  is  made  by 


»  2  T.tr.  891.1203.  Bui.  Ni.  Pri.  336.  4  see    1    H.  Blac.  217.   657.    2   H.  Blac. 

Durnf.  &  East,  124.  8  Durnf.  &  East,  69.  587. 

»>  Barnes,  145.  2  Blac.  Rep.  826.  869. 3  *  6  Taunt.  176. 

Wils.  396.  Say.   Costs,  256.  S.    C.  Bui.  ' Barnes,  145.   Bui.    Ni.   Pri.  336.   4 

M.  Pri.  336.  2  M.  Blac.  440.  587.  2  Bos.  Barn.  k.  Aid.  43.  700.  but  see  1  H.  Blac. 

&  Pul.  28.  4  Taunt.  634.  but  see  1  New  23.  217.  657.  2  H.  Blac.  587. 

Rep.  C.  P.  311.  s3  East,  149. 

c  Barnes,  146.  but  see  id.  130.  h  Ante,  102. 

d  Say.  Costs,  254.  2  Blac.  Rep.  827.  S.  '<■  Id.  ibid,  and  see  Lee's  Prac.   Die.    1 

C.  cited.    Cawthorne  v.   Thompson  and  V.  p.  108,  9.  340,  41.  4  Taunt.   632.   1 

another,  T.  24  Geo.  111.  K.  B.    S.  P.  and  Dowl.  &.  Ryl.  168. 

f  But  in  a  recent  case,  that  court  determined  that  the  costs  of  a  bill  in  chancery, 
dismissed  in  favor  of  the  defendant,  may  be  set  off  against  the  plaintiff's  costs  of  a 
suit  for  the  same  cause  of  action,  subject  however  to  the  attorney's  general  lien. 
4  Dowl.  &  Ryl.  363.  that  is,  the  usual  lien  of  an  attorney,  which  does  not  extend 
beyond  the  costs  of  the  immediate  suit.  5  Dowl.  &  Ryl.  399,  401. 

i  The  costs  of  judgment  as  in  case  of  a  nonsuit,  entered  up  against  a  plaintiff, 
after  he  has  become  bankrupt,  cannot  be  set  off  against  the  costs  of  an  action  by 
the  bankrupt's  assignees  against  the  same  defendant  for  the  same  cause  of  action. 
For  whether  the  costs  of  the  nonsuit  were  or  were  not  proveable  under  the  bank- 
rupt's commission,  there  was  no  mutual  credit  between  the  defendant  and  the 
bankrupt's  assignees,  nor  were  the  parties  in  the  two  actions,  the  same.  2  Bingh. 
455.  C.  B. 
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the  party  to  whom  the  larger  sum  is  due,  the  rule  is  for  a  stay  of 
proceedings,  on  acknowledging  satisfaction  for  the  less  sum:k  but 
where  the  less  sum  is  due  to  the  party  applying,  the  rule  is  to  have 
it  deducted,  and  for  a  stay  of  proceedings,  on  payment  of  the 
balance.1 


k  Bul.  Ni.  Pri.  336.  8  Durnf.  &   East,     Sav.  Costs,  254.  and  see  4  Durnf.  &  East, 
69.  1  Taunt.  426.  1  Maule  8c  Sel.  696.         124. 
•2  Blac.  Rep.  869.  3  Wils.  396.  S.  C. 
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CHAP.   XLI. 


Of  EXECUTION  by  FIERI  FACIAS,  CAPIAS  AD  SATISFA- 
CIENDUM, and  ELEGIT;  and  in  REPLEVIN,  and  EJECT- 
MENT. 

JlLXECUTION,  in  civil  actions,  is  the  mode  of  obtaining  the  debt 
or  damages,  or  other  thing  recovered  by  the  judgment:11  and  it  is 
either  for  the  plaintiff  or  defendant.  For  the  former,  upon  a  judg- 
ment in  debt,  the  execution  is  for  the  debt  and  damages,  or,  in 
assumpsit,  covenant,  case,  replevin,  or  trespass,  for  the  damages 
and  costs;  to  be  levied,  in  an  action  against  an  executor  or  admi- 
nistrator, of  the  goods  of  the  testator  or  intestate,  in  the  hands  of 
the  defendant,  if  he  hath  so  much  thereof  in  his  hands  to  be  admi- 
nistered, and  if  not,  then  the  damages  or  costs  to  be  levied  de  bonis 
prop?,iis.b  Upon  a  judgment  in  detinue,  the  execution  is  for  the 
goods,  or  their  value,  with  damages  and  costs;  and  in  ejectment,  for 
the  plaintiff  to  have  possession  of  his  term  in  the  tenements  recovered, 
with  or  without  damages  or  costs.  For  the  defendant,  upon  a  judg- 
ment in  replevin,  the  execution  at  common  law  is  for  a  return  of 
the  goods;0  or,  upon  the  statute  17  Car.  II.  c.  7.  for  the  arrearages 
of  rent,  and  costs:*1  and  in  other  actions,  upon  a  judgment  of  non 
pros,  nonsuit,  or  verdict,  it  is  for  the  costs  only. 

In  the  present  chapter,  it  is  proposed  to  consider  the  ordinary 
modes  of  execution  for  the  debt  or  damages  and  costs,  in  debt  or 
assumpsit,  &c.  by  fieri  facias,  against  the  goods  and  chattels  of  the 
party  against  whom  the  judgment  is  given;  by  capias  ad  satisfa- 
ciendum, against  his  person;  or  by  elegit,  against  his  goods  and  a 
moiety  of  his  lands:  for  a  return  of  the  goods  in  replevin,  by  retorno 
habendo;  and  for  the  recovery  of  the  possession  of  the  term  in 
ejectment,  by  habere  facias  possessionem. 

At  common  law,  when  a  subject  sued  execution  upon  a  judgment 
for  debt  or  damages,  he  could  not  have  the  body  of  the  defendant  or 
his  land  in  execution,  unless  it  were  in  special  cases;  but  could  have 
[*1331]  execution  only  of  his  goods  and  chattels,  and  of  his  corn 
and  other  present  profits  of  his  land:  for  which  purpose  the  law  gave 
him  two  several  writs,  to  be  sued  within  the  year,  one  called  a  fieri 


■  Bac.  Abr.tit.  Execution,  A.  Com.  Dig.     pend.  Chap.  XLI.  §  8.  16. 
tit.  Execution,  A.  1.  «  Append.  Chap.  XLV.  §  76,  &c 

b  Cro.  Eliz.  887.  Dyer,  185.  (b).   Ap-        <>  Id.  §  73,  4,  5. 


OF  EXECUTION,  &c.  1031 

facias,  which  was  only  of  the  goods  and  chattels,  the  other  a  levari 
facias,  whereby  the  sheriff  was  commanded,  that  of  the  lands  and 
chattels  of  the  defendant,  he  should  cause  to  be  levied,  &c.e  The 
capias  ad  satisfaciendum  lay  at  common  law,  in  actions  of  trespass 
vi  et  armis  only;  but  has  since  been  given  in  other  actions,  by  a 
variety  of  statutes/  The  writ  of  elegit  was  given  by  the  statute  of 
Westm.  2.  (13  Edw.  I.)  c.  IS:  And  by  this  statute,  he  who  reco- 
vereth  a  debt  or  damages,  may  have  a  writ  of  execution,  for  levying 
them  of  the  lands  and  chattels;  or  that  the  sheriff  shall  deliver  to 
him  all  the  chattels  of  the  debtor,  saving  only  his  oxen  and  beasts  of 
his  plough,  and  one  half  of  his  land,  until  the  debt  be  levied  by  a 
reasonable  price  or  extent.  In  replevin,  the  reiorno  habendo  is  the 
common  law  writ  of  execution,  for  obtaining  a  return  of  the  goods 
distrained,  on  a  judgment  for  the  defendant:  And  in  ejectment,  it 
seems  that  the  execution  for  the  plaintiff 'at  common  law,  was  only 
for  damages  and  costs;  the  writ  of  possession  not  being  introduced 
until  about  the  reign  of  Henry  the  seventh.  «■ 

After  final  judgment  signed,  and  even  before  it  is  entered  of 
record,11  the  plaintiff  may  in  general,  at  any  time  within  a  vear  and 
a  day,  and  whilst  the  parties  to  the  judgment  continue  the  same,  take 
out  execution  by fieri  facias,  capias  ad  satisfaciendum,  or  elegit, 
&c.  provided  there  be  no  writ  of  error  depending,  or  agreement  to 
the  contrary:1  and  execution  may  be  sued  out,  in  the  Common  Pleas, 
by  a  different  attorney  from  the  attorney  in  the  cause,  without 
obtaining  an  order  for  changing  the  attorney. k  If  the  plaintiff  be 
apprehensive  of  a  writ  of  error,  he  may  immediately  sue  out  execu- 
tion, without  waiting  to  have  his  costs  taxed;1  which  is  sometimes* 
done  when  the  debt  is  large:  and  so,  if  the  plaintiff,  after  obtaining 
a  verdict  in  ejectment,  sue  out  a  writ  of  habere  facias  possessionem, 
without  waiting  to  tax  his  costs,  the  defendant's  writ  of  error  will 
not  operate  as  a  supersedeas.™-  But  after  a  year  and  a  day  from  the 
time  of  signing  judgment,  the  plaintiff  cannot  regularly  take  out  exe- 
cution, without  reviving  the  judgment  by  scire  facias,  unless  a  fieri 
facias  or  capias  ad' satisfaciendum,  &c.  was  previously  sued  out, 
returned  *and  filed,  or  he  was  hindered  from  suing  it  out  by  [*1032] 
a  writ  of  error,"  &c. :  And  if  a  writ  of  error  be  brought,  it  is  generally 
speaking  a  supersedeas  of  execution  from  the  time  of  its  allowance, 
provided  bail,  when  necessary,  be  put  in  and  perfected  in  due  time." 
After  a  writ  of  error  allowed,  the  plaintiff  brought  an  action  on  the 
judgment,  wherein  bail  was  justified:  afterwards,  the  writ  of  error 
was  non-prossed,  for  want  of  transcribing  the  record,  and  the  plain- 
tiff, without  discontinuing  his  action  on  the  judgment,  took  the  de- 
fendant's goods  in  execution,  which  was  deemed  irregular;  and  the 
ccurt  of  Common   Pleas  set  aside  the  execution,  and  ordered  the 


e  2  Inst.  394,  5.  and  see  3  Salk.  286.  607,  8. 

f  Hob.  56.  Ante,  145.  k  o  Bos  ^  Pul  35y    ^z/e,  »108 

s  Run.  Eject.  2  Ed.  14,  15.  Ad.  Eject.  i  5  East,  146,  7.  and  see  4  Taunt.  289. 

2  Ed.10,  11.  "'4Taunt.289.andseeBai-nes,  :i:,  1 3. 

h  Gilb.  C.  P.  24.  Law  of  Executions,  43.  2  Moore,  581. 

Bui.  M.  Pri.  228.  «  Post,  Chap.  XLITT. 

"  1  Mod.  20.  Cas.  temp.  Hardw.  53.  .lute,  °  Post,  Chap.  XLI V. 
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goods  (o  be  restored,  with  costs;  but  held,  that  the  plaintiff  would 
be  at  liberty  to  take  out  execution,  after  discontinuing  his  action  on 
the   judgment.'' 

Writs  of  execution  are  judicial  writs,  issuing  out  of  the  court 
where  the  record  is,  upon  which  they  are  grounded  ;i  and  therefore, 
when  a  record  is  removed  into  the  King's  Bench,  from  the  Common 
Pleas,  or  an  inferior  court,  by  writ  of  error,  and  the  judgment  affirm- 
ed,1' or  plaintiff  in  error  non-prossed/  or  when  judgment  is  affirmed 
in  the  Exchequer  Chamber,1  or  House  of  Lords,"  to  which  a  tran- 
script only  is  removed,  the  execution  issues  out  of  the  court  of  King's 
Bench.  So,  if  proceedings  are  removed  out  of  the  county  court,  or 
other  court  not  of  record,  by  writ  of  false  judgment,  and  tbe  plain- 
tiff is  non-prossed,  the  execution  shall  issue  out  of  tbe  court  above :x 
but  in  the  latter  case,  a  scire  facias  seems  to  be  necessary:5'  And,  in 
like  manner,  we  have  Been,*  the  execution  issues  out  of  the  superior 
court,  when  the  record  or  transcript  of  the  proceedings  is  removed 
from  the  courts  in  Wales,  or  the  counties  palatine,  or  from  an  infe- 
rior court,  by  certiorari,  under  the  statute  19  Geo.  III.  c.  70.  or  33 
Geo.  III.  c.  CS. 

The  party  suing  out  execution  for  the  debt  or  damages  and  costs 
recovered,  or  tbe  costs  o\\\y,  may,  at  his  election,  have  a  fieri  facias 
against  the  goods,  a  capias  ad  satisfaciendum  against  the  person, 
or  an  elegit  against  the  goods  and  moiety  of  the  lands,  of  the  party 
chargeable:11  And  a  fieri 'facias  and  capias  ad  satisfaciendum  may 
issue  at  the  same  time,  against  the  goods  and  person  of  a  defendant.b 
So  the  party,  having  sued  out  one  writ  of  execution,  may,  before  it 
is  executed,  abandon  that  writ,  and  sue  out  another  of  a  different 
[*1033]  sort;  or  he  may  have  several  writs  of  the  same  sort,  running 
at  the  same  time,  in  order  to  take  the  defendant,  or  his  goods,  &c. 
in  different  counties:  And  where,  in  an  action  against  two  defendants, 
tbe  plaintiff  su.ed  out  two  several  writs  of  testatum  fieri  facias,  at 
the  same  time  into  different  counties,  and  the  sheriff  under  each  of 
them  took  possession  of  the  goods  of  one  of  the  defendants;  it  appear- 
ing that,  the  plaintiff's  object  was  merely  to  obtain  payment  of  his 
debt,  and  that  he  was  willing  to  allow  the  defendants  the  full  benefit 
of  all  monies  levied  under  the  writ  in  one  county,  before  he  would 
call  on  the  sheriff  to  return  Ihe  writ  issued  into  the  other,  the  court 
of  Exchequer,  under  these  circumstances,  refused  to  put  the  plaintiff 
to  his  election,  which  of  the  writs  he  would  proceed  under,  and  to 
set  aside  the  other  for  irregularity.0  So,  if  nulla  bona  be  returned 
to  a  fieri  facias,  or  non  est  inventus  to  a  capias  ad  satisfacien- 
dum, or  nihil  to  an  elegit,  the  party  may  afterwards  sue  out  another 
writ,  of  the  same  or  a  different  species,  for  the  debt,  &c ;  or  if  part 
only  be  levied  on  a  fieri  facias,  or  of  the  goods  upon  an  elegit,  and 


p  Barnes,  208.  y  Id.  Bro.  Brev.  Jud.  206.  318.  320. 

n  2  Saund.  27.  38.  (2. )  *  Ante,  *402. 

rCowp.  843.  a  Bac.  Abr.  tit.  Execution,  D. 

8  3  Durnf.  fy  East,  657.  b  2  Dowl.  &  Kyi.  193. 

1  Palm.  186,  7.  c  Cooper  v.  Moivc  &  another,  T.  51  Geo. 

"  Cowp.  813.  III.  in  ticac.  and  see  1   Kcnyon,  120.  9 
»  Bro.  Abr.  tit.  Execution,  112.  tit.  Faux    Trice,  5. 
Judgment,  6. 
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nihil  be  returned  as  to  the  lands/  he  may  have  a  new  writ  of  exe- 
cution for  the  remainder:  Or,  if  the  capias  ad  satisfaciendum  be 
rendered  ineffectual  by  the  death  or  escape  of  the  party  chargeable, 
the  other  party  ma}'  have  a  new  writ  for  the  whole.  So,  he  may 
sue  out  and  execute  several  elegit  s,  for  lands  in  different  counties: 
And  on  statutes  merchant,  statutes  staple,  and  recognizances  in 
nature  of  statutes  staple,  the  body,  goods  and  lands  being  all  liable 
by  the  several  acts  of  parliament  that  create  these  securities,  the 
conusee  may  take  all  at  once,  or  at  different  times;  and  if  he  extend 
the  lands  first,  he  may  afterwards  take  the  body.e  But  after  part 
of  the  debt  and  costs  has  been  levied  on  a  fieri  facias,  the  plaintiff 
cannot  regularly  sue  out  another  fieri  facias  into  the  same,  or  tes- 
tatum into  a  different  county,  and  levy  the  residue  under  it,  before 
the  return  of  the  first  writ.f  So,  when  the  sheriff  has  taken  goods  in 
execution  under  a  fieri  facias,  the  plaintiff  cannot  sue  out  a  capias 
ad  satisfaciendum,  until  the  fieri  facias  has  been  returned;"  though 
he  should  have  withdrawn  the  execution  of  it:h  And  whenever  a 
capias  ad  satisfaciendum  is  sued  out,  and  the  defendant  taken 
under  it,  the  plaintiff  cannot  afterwards  have  a  fieri facias  or  elegit, 
unless  the  defendant  die  in  *execution,  or  escape,  or  be  res-  [*1034] 
cued.  So,  if  lands  be  extended  on  an  elegit,  and  delivered  to  the 
plaintiff,  he  cannot  afterwards  have  a  fieri  facias  or  capias  ad  satis- 
faciendum:1 And  though  he  take  but  an  acre  of  land  in  execution,  yet 
it  is  deemed  a  satisfaction  of  the  debt,  be  it  never  so  great,  because  it 
may  in  time  come  out  of  the  profits. k  A  commitment  in  execution 
for  three  months,  for  not  paying  penalties  recovered  by  judgment,  in 
an  action  on  the  Goldsmith' 's  company's  act,  (12  Geo.  II.  c.  26.  § 
9.)  cannot  be  obtained,  till  a  fieri  fcicias  has  been  ineffectually  issued.1 
There  are  some  cases,  however,  in  which  execution  cannot  be 
taken  out  without  leave  of  the  court;  as  where,  in  actions  on  a  policy 
of  assurance,  there  is  a  verdict  for  the  plaintiff  against  one  of  several 
underwriters,  and  the  rest  have  entered  into  the  consolidation  rule, 
and  agreed  to  be  bound  by  it.m  So,  though  a  writ  of  error  abate 
by  the  death  of  the  plaintiff  in  error,  before  it  is  returned  and  certi- 
fied, yet  execution  cannot  afterwards  be  issued  on  the  judgment, 
without  leave  of  the  court:"  and  the  court  having  set  aside  the  exe- 
cution on  this  ground,  refused  leave  for  the  plaintiff  to  issue  a  tes- 
tatum fieri  facias,  tested  in  the  preceding  term,  on  the  return  day 
of  the  original  fieri  facias,  which  was  after  the  allowance  and  ser- 
vice of  the  writ  of  error."  And  it  seems,  that  on  a  writ  of  error 
coram  nobis,  execution  taken  without  leave  of  the  court  is  irregu- 
lar. P  So  where,  in  ejectment,  the  landlord  is  admitted  to  defend 
on  the  tenant's  non-appearance,  and  judgment  is  thereupon  signed 

a  Hob.  58.  1  Lev.  92.  1  Sid.  184.  S.  C.  Raym.  1451. 
1  Str.  226.  2  Ld.  Raym.  1451.  S.  P.  k  Bac.  Abr.  tit.  Execution,  D. 

«  Hob.  60.  2  Rol.  Abr.  75.  Bac.  Abr.  tit.         '  2  Chit.  Rep.  139. 
Execution,  D.  ™  Ante,  494.  664,  5,  6. 

f  Barnes,  213.  and  see  2  Chit.  Rep.  203.        "  7  East,  296. 
(«.)  •  "  Id.  ibid, 

s  2  Chit.  203.  .  p  Say.  Rep.  166.  Barnes,  201.  2  Blac. 

>>  6  Taunt.  370.  2  Marsh.  78.  S.  C.  Rep.  1067. 

;  Cro.  Jac.  338,  9.   1   Str.  226.  2  Ld. 
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against  the  casual  ejector,  with  a  stay  of  execution  till  further  order, 
and  the  plaintiff  is  afterwards  nonsuited  at  the  trial,  on  account  of 
the  landlord's  not  confessing  lease  entry  and  ouster,  the  lessor  of 
ihc  plaintiff  must  apply  to  the  court,  for  leave  to  takeout  execution 
against  the  casual  ejector. i  The  rule  for  this  purpose  is  a  rule  to 
shew  cause,  in  the  King's  Bench;1'  but,  in  the  Common  Pleas,  it  is 
absolute  in  the  first  instanced  And  where  there  is  a  verdict  against 
the  landlord,  on  his  appearing  at  the  trial,  and  confessing  lease  entry 
and  ouster,  judgment  may  be  entered  up  thereon,  and  execution 
issued  against  him,  without  applying  to  the  court.1  When  a  verdict 
[*1035]  is  taken  pro  forma  at  the  trial,  for  *a  certain  sum,  subject 
to  the  award  of  an  arbitrator,  the  sum  afterwards  awarded  must  be 
taken  as  if  it  had  been  originally  found  by  the  jury;  and  the  plain- 
tiff is  entitled  to  enter  up  judgment,  and  take  out  execution  for  the 
amount,  without  first  applying  to  the  court  for  leave."  But  the  ar- 
bitrator in  such  case  cannot  award  a  greater  sum  than  that  for  which 
the  verdict  was  taken;"  and  if  he  do,  the  plaintiff  cannot  take  out 
an  execution  for  the  whole  sum  awarded  ;>  nor  will  an  assumpsit 
arise  by  implication,  to  pay  even  to  the  extent  of  the  verdict;* 
thoHgh  perhaps  the  court,  on  application,  would  assist  the  plaintiff 
in  recovering  to  thai  extent. a 

When  several  actions  are  brought  against  different  parties  for  the 
same  debt,  as  upon  a  bail  bond,  promissory  note,  or  bill  of  exchange, 
each  party  is  liable  to  execution  for  the  whole  debt,  and  the  costs  of 
the  action  against  himself;  but  neither  of  them  is  liable  to  the  costs  of 
the  actions  against  the  other  defendants. b  And  in  suing  out  execution 
in  actions  upon  a  bail  bond,  we  have  seen,  it  is  usual  to  apportion 
the  debt  and  costs  in  the  original  action  amongst  the  different  de- 
fendants, so  as  to  levy  a  part  on  each,  together  with  his  own  costs.  ct 

In  an  action  of  debt  on  bond  for  a  penalty,  the  sheriff  may  be  di- 
rected to  levy  the  sum  secured  by  the  condition,  together  with  the 
damages  and  costs  recovered  by  the  judgment,  and  all  subsequent 
costs  of  the  execution,  &c.  ;d  which  direction  is  usually  indorsed  on 
the  wrrit.  But  if  judgment  be  entered  up  for  the  penalty  of  a  bond 
given  to  secure  an  annuity,  and  the  defendant  taken  in  execution 
thereon,  when  the  warrant  of  attorney,  under  which  such  judgment 
was  entered  up,  only  authorized   the  taking  out  execution  for  the 


i  2  Str.  1241.  1  Bur.   756,  7.  Barnes,  «  1  East,  401.  1  Bos.  &  Pul.  97.  480. 

182.185.208.  1  Chit.  Rep.  47.  233.  3   Bos.   Sc  Pul.   244.  but  see  1  Salk.  84. 

r  1  Chit.  Rep.  47.  233.  Append.  Chap.  Barnes,  58.  contra. 

XLVI.  §  25,  6.  *  Ante,  892. 

■  Barnes,  182,  3.  185.  1  Chit.  Rep.  47.  y  Bonner  v.  Charlton,   E.  43  Geo.   III. 

but  see  id.  233.  K.  B. 

<   Per   Cur.  II.  56  Geo.  III.  K.  B.  Sed  z  5  East,  139.  Ante,  892. 

quaere:    it  being  usual  to  apply  to  the  a  5  East,  143,  4. 

court,   for  leave  to   take   out  execution  b  .bite,  526. 

against  the  casual  ejector,  as  well  after  c  Ante,  327. 

verdict  as  a  nonsuit.  d  Cas.  Pr.  C.  P.  90.  Pr.  Reg.  213.  S.  C. 

f  It  has  been  decided  in  tbe  Constitutional  Court  of  .South  Carolina,  that  in  an 
action  on  a  bail  bond,  the  plaintiff  is  not  entitled  of  course  to  recover  his  entire  de- 
mand, and  that  the  jurv  mav,  under  particular  circumstances,  give  mere  nominal 
damages.     1  y0tt  &  M'Obrd's  Hep.  64.  by  3  Js.  against  2. 
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arrears,  the  court  will  set  aside  the  execution  in  toto,  and  not 
merely  charge  the  defendant  pro  tanto.e 

By  a  late  act  of  parliament/  "in  every  action  in  which  the  plain- 
tiff shall  be  entitled  to  levy  under  an  execution  against  the  goods  of 
the  defendant,  such  plaintiff  may  also  levy  the  poundage,  fees  and 
expenses  of  the  execution,  over  and  above  the  sum  recovered  by 
the  judgment."  A  mandamus  is  holden  to  be  an  action  within 
the  meaning  of  this  act,  when  the  party  pleads,  and  damages  and 
costs  *re  given  to  the  prosecutor,  s  But  the  act  does  not  seem  to 
extend  to  *the  crown, h  or  to  apply  to  cases  where  the  levy  [*1036] 
is  made  under  an  execution  against  the  goods  of  the  plaintiff,  for 
costs  on  a  judgment  of  non  pros,1  &c. ;  nor  where  the  defendant  is 
taken  in  execution,  on  a  capias  ad  satisfaciendum.  In  a  case 
arising  before  the  passing  of  the  above  act,  it  had  been  holden,  that 
where  the  defendant  suffered  judgment  by  default,  in  an  action  of 
debt  on  simple  contract,  the  plaintiff  was  not  entitled  to  levy  the 
expenses  of  the  execution,  notwithstanding  those  expenses,  together 
with  the  debt  and  costs  of  the  action,  did  not  exceed  the  sum  con- 
fessed upon  record. k  And  a  plaintiff,  who  levies  the  costs  and  ex- 
penses of  an  execution,  in  addition  to  the  sum  recovered  by  the 
judgment,  under  the  above  act,  must  at  his  peril  take  care  to  keep 
them  within  a  reasonable  amount:  and,  in  the  Common  Pleas,  if  it 
appear,  on  reference  to  the  prothonotaries,  that  he  has  levied  too 
much,  the  court  will  order  the  excess  to  be  restored,  with  costs  to 
be  paid  by  the  plaintiff.1 

A  fieri  facias,  we  have  seen,m  is  a  common  law  execution:  and, 
except  in  a  county  palatine,  is  directed  to  the  sheriff  of  the  county 
where  the  action  is  laid;11  commanding  him,  that  of  the  goods  and 
chattels  of  the  defendant,  in  his  bailiwick,  he  cause  to  be  made,  or 
levied,  the  sum  recovered,  and  have  it  before  the  king,  or  his  jus- 
tices, at  Westminster,  (or,  in  the  King's  Bench  by  original,  ivhere- 
soever,  &c. )  on  the  return  day.°  In  a  county  palatine,  it  is  directed 
to  the  chancellor  in  Lancashire,  to  the  chamberlain  in  Cheshire, 
and  to  the  bishop  in  Durham.  In  point  of  form,  it  should  inva- 
riably pursue  the  judgment:  therefore  it  has  been  holden,  that  a 
special  execution  is  not  warranted  by  a  general  judgment. p  And 
where  &  fieri  facias  is  sued  out  after  a  scire  facias  on  a  judgment, 
the  fieri  facias  must  set  out  the  award  of  execution  on  the  scire 
facias,  as  well  as  the  original  judgment;  even,  as  it  seems,  though 
the  scire  facias  was  sued  out  unnecessarily,  i 


e  16  East,  163.  a  trespass  in  executing  it.  3  East,  128. 

f  43  Geo.  III.  c.  46.  §  5.  and  see  9  East,  342. 

s  2  Smith  R.  8.  o  p01.  the  forms  of  writs  of  fieri  facias 

h  West,  on  Extents,  238.  for  the  plaintiff,  in  the  different  courts,  in 

'  7  Taunt.  180.  2  Chit.  Rep.  353.  assumpsit,  see  Append.  Chap.  XLI.  §  1, 

k  3  Bos.  &  Pul.  362.  and  see  2  Blac.  &c.  in  debt,  id.  §  9,  kc.  in  detinue,   id.  § 

Rep.  760.  Forrest,  33.   .  13.  in  covenant,  id-  §  17.  in  case,  id.  §  18. 

i  2  Taunt.  174.  &c.  in  replevin,  Chap.  XLV.§  73.  in  tres- 

•»  Ante,  1030,  31.  pass,  Chap.  XLI.  §  21,  &c.  and  for  the 

D  A  writ  of  fieri  facias  directed  in  the  defendant,  on  a  nonpros,  &c.  id.  §  29, 8,-c. 

first   instance  to  the  bailiff  of  the  isle  of  >>  1  Durnf.  &  East,  80.  and  see  6  Durnf. 

Ely,  out  of  the  King's  Bench,  is  errone-  &.  East,  525.  7  Durnf.  &  East,  27. 

ous  and  void;  and  the  bailiff  is  guilty  of  q  1  Bing.  133. 
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This  writ  should  he  tested  in  term  time,1- on  a  clay  after  the  judg- 
ment is,  or  may  he  supposed  to  have  been  given:  And  as  the *juil<j;_ 
[*1037]  ment  relates  in  law  to  the  first  day  of  the  term  wherein  it 
is  signed,  it  seems  that  the  fieri  facias  may  be  tested  on  any  day  in 
that  tcrm;s  and  it  should  he  made  returnable,  in  term  time,  on  a 
day  certain  by  bill,  or  by  original,  on  a  general  return  clay.  If  it 
be  tested,1  or  returnable,"  out  of  term,  or,  in  an  action  by  bill,  if  it 
be  returnable  on  a  general  return  day-,"  it  is  void,  or  at  least  erro- 
neous; and  may  be  quashed  or  set  aside  on  motion,  together  with 
the  proceedings  that  have  been  had  under  it.  A  writ  of 'fieri  facias 
need  only  be  sealed,  in  the  King's  Bench  :>  But,  in  order  to  prevent 
the  fraudulent  issuing  of  a  writ  of  execution,  without  a  judgment  to 
support  it,  it  is  a  rule,2  that  "  the  sealer  of  the  writs  of  this  court 
shall  not  seal  any  writ  of fieri  facias,  or  capias  ad  satisfaciendum, 
without  having  the  judgment  paper,  postea,  or  inquisition  produced 
to  him:  and  that  the  attorney  concerned  for  the  plaintiff,  or  his 
agent,  shall,  upon  every  writ  of  fieri  facias,  and  capias  ad  satis- 
faciendum, indorse  the  place  of  abode  and  addition  of  the  party 
against  whom  the  writ  is  issued,  or  such  other  description  of  him, 
as  such  attorney  or  agent  may  be  able  to  give."a  In  the  Common 
Pleas,  all  executions  are  required  to  be  signed  by  the  pro tho notary;'' 
and  must  be  so  signed,  before  they  are  scaled.0 

If  the  fieri  facias  vary  from  the  judgment,  it  may  be  amended 
thereby,  in  the  body  of  the  writ:  And  when  a  fieri  facias  is  sued 
out  into  a  different  county  from  that  in  which  the  venue  is  laid,  and 
the  party  suing  it  afterwards  takes  out  a  fieri  facias  into  the  pro- 
per county,  and  gets  a  return  of  nulla  bona,  in  order  to  warrant 
the  fieri  facias  which  first  issued,  the  courts  will  permit  the  first 
Avrit  to  be  amended,  by  inserting  the  return  of  nulla  bona  and  the 
testation  clause,  on  payment  of  costs.d  So,  where  a  fieri  facias 
is  improperly  tested f  or  made  returnable  on  a. particular  instead  of 
a  general  return  day,f  or  on  a  day  out  of  term,s  or,  in  the  Common 
Pleas,  "before  us,"  instead  of  "our  justices  at  Westminster,**  it 
may  be  amended  by  the  award  of  execution  on  the  roll:  And  where 
[*1038]  to  a  writ  of  venditioni  ^exponas,  for  goods  already 
taken  in  execution,  with  a  clause  of  fieri  facias  for  the  residue, 
the  sheriff  returned  that  he  had  made  of  the  said  goods  20/.,  but 
omitted  by  mistake  to  return  nulla  bona  to  the  fieri  facias,  the 
court  allowed  him  to  amend  the  return,  and  set  aside  an  attachment 
issued  against  him  for  not  making  it.1     But  the  court  of  King's 

»  2  Salk.  700.  b  R.  E.  12  Jac.  I.  §  3.  C.  P.  Imp.  C.  P. 

s  1  Cromp.  372.  496.  accord. 

1 2  Salk.  700.  « R.  M.  1654.  §  C.  P. 

«  Davcy  v.  Hollinqsworth  and  another,  ll  3  Durnf;  &  East,  657. 1  II.  Blac.  541. 

T.  24  Geo.  HI.  K.  B.  and  see  3  Durnf.  &  East,  388.  6  Durnf. 

*  1  Wils.  155.  &  East,  450.  Ante,  770. 

y  Imp.  K.  13.  453.  R.  E.  1659.  K.  B.  con-  e  Say.  Rep.  12. 

tra.  f  2  Eos.  &  Pul.  336. 

2  R.  H.  2  &  3  Geo.  IV.  K.  B.  5  Barn.  8c  b  Booty  v.  Hullingsworth  and  another, 

Aid.  560.  1  Dowl.  &  Ryl.  471.  2  Chit.  T.  24  Geo.  111.  K.  B. 

Rep.  377.  »  5  Taunt.  605.  1  Marsh.  237.  S.  C. 

a  Id.  ibid.  '  1  Marsh.  344. 
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Bench  refused  to  allow  the  plaintiff  to  amend  a  fieri  facias,  where 
the  defendant  had  become  bankrupt  before  the  goods  taken  under  it 
were  sold;k  as  such  amendment  would  have  prejudiced  third 
persons. 

The  writ  of  fieri  facias  being  sued  out,  is  delivered  to  the  she- 
riff, or  other  officer  to  whom  it  is  directed,  his  under-sheriff  or 
deputy;  and  if  directed  to  the  sheriff,  he  (or  more  commonly  his 
under-sheriff)  makes  out  a  warrant  thereon,  which  is  delivered  to 
his  officer,  for  the  execution  of  the  writ.  In  a  county  palatine,  the 
officer  to  whom  it  is  directed,  makes  out  his  writ  or  mandate  to 
the  sheriff,  who  grants  a  warrant  thereon  for  its  execution.  And 
where,  a  fieri  facias  having  been  sued  out,  the  defendant  pays  the 
plaintiff's  attorney  the  debt  and  costs,  without  the  delivery  of  the 
writ  to  the  sheriff,  it  is  no  contempt  of  the  court,  to  attach  the 
same  money  in  the  hands  of  the  plaintiff's  attorney,  for  a  debt  due 
from  the  plaintiff  to  the  defendant.1 

At  common  law,  the  fieri  facias  had  relation  to  its  teste,  and 
bound  the  defendant's  goods  from  that  time;  so  that  if  the  defend- 
ant had  afterwards  sold  the  goods,  though  bona  fide  and  for  a  valua- 
ble consideration,  they  were  still  liable  to  be  taken  in  execution, 
into  whose  hands  soever  they  came.m  This  relation  being  produc- 
tive of  great  mischief  to  purchasers,  was  takc$  away  by  the  statute 
29  Car.  II.  c.  3.  §  16.  which  enacts,  that  '  'no  writ  of  fieri  facias, 
or  other  writ  of  execution,  shall  bind  the  property  of  the  goods  of  the 
party,  against  whom  such  writ  of  execution  is  sued  forth,  but  from 
the  time  that  such  writ  shall  be  delivered  to  the  sheriff,  under- 
sheriff,  or  coroners,  to  be  executed;  and  for  the  better  manifestation  of 
the  said  time,  the  sheriff,  under-sheriff,  and  coroners,  their  deputies 
and  agents,  shall  upon  the  receipt  of  any  such  writ,  (without  fee  for 
doing  the  same,)  indorse  upon  the  back  thereof,  the  clay  of  the 
month  or  year  whereon  he  or  they  received  the  same."  But  neither 
before  this  statute  nor  since,  is  the  property  of  goods  altered,  but 
continues  in  the  defendant,  till  execution  executed.  The  meaning 
"^of  these  words,  that  "no  writ  of  execution  shall  bind  the  [::1039] 
property,  but  from  the  delivery  of  the  writ  to  the  sheriff,  &c."  is, 
that  after  the  writ  is  so  delivered,  if  the  defendant  make  an  assign- 
ment of  his  goods,  unless  in  market  overt,  the  sheriff  may  take  them 
in  execution.11 

This  statute,  being  made  in  favour  of  purchasers,  does  not  alter 
the  law  as  between  the  parties:  therefore,  if  the  execution  be  tested 
in  the  defendant's  lifetime,  it  may  be  taken  out,0  and  executed, p 
after  his  death.     And  the  sheriff  deriving  his  authority  from  the 


t  4  Maule  &  Sel.  329.  7  Mod.  95.  S.  C.  and  see  3  P.  Wms.  399. 

1  4  Taunt.  472.  and  the  case  of  Finch  v.  earle   of  Witl- 

m  Gilb.  Exec.  13,  14.  8  Co.   171.  Cro.  chekeu,  id.  innohs,  Willes,  131.  7Durnf. 

Eliz.  174.  440.  Cro.  Car.  149.  2  Vent.  &  East,  20.  1  Bos.  &  Pul.  571.  Miter,  if 

218.  7  Durnf.  &,  East,  21,  2.  but  see   1  the  execution  be  tested  after  the  defend- 

Lev.  174.  ant's  death.  6  Durnf.  &  East,  368. 

n  2  Eq.  Cas.   Abr.  381.  and  see  1  Ld.         p  Gilb.  Exec.  15,  16.  Law  of  Exec.  46. 

Raym.  252.  4  East,  539,  40.  Cro.  Eliz.  181.  Comb.  23.  O.  Bridg.  468, 

°  1  Ld.   Raym.   695.  Com.  Rep.  117.  9.  1  Mod.  188.  Pr.  Reg.  215.  7  Durnf.  St 

Bunb.  271.  12  Mod.  5.  2  Ld.  Raym.  850.  East,  20. 
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writ,  it  has  been  holden,  that  if  the  plaintiff  die  after  a  fieri  facias 
sued  out,  it  may  be  executed  notwithstanding;  and  his  executor  or 
administrator  shall  have  the  money  :**  Or  if  the  plaintiff  have  made 
no  executor,  or  administration  be  not  committed,  the  money  must 
be  brought  into  court,  and-  there  deposited,  until,  &c.r 

The  king  is  not  bound  by  this  statute:8  and  therefore,  an  extent 
at  his  suit  still  binds  from  the  teste  or  fiat  of  the  baron  on  which  it 
issues.1  And  as  between  different  plaintiffs,  if  two  writs  of  exe- 
cution be  delivered  to  the  sheriff,  on  the  same  or  different  days,  he 
ought  to  execute  that  first  which  was  first  delivered,"  except  it  be 
fraudulent,  and  then  he  ought  to  execute  the  other,x  and  the  court 
on  motion  will  not  assist  the  plaintiff  in  the  second  execution.5  But 
if  the  sheriff  levy  goods  in  execution,  by  virtue  of  the  writ  last 
delivered,  and  make  sale  of  them,  whether  the  last  writ  was  deli- 
vered upon  the  same  or  a  subsequent  day,  the  property  of  the  goods 
is  bound  by  the  sale,  and  the  party  cannot  seize  them  by  virtue  of 
his  execution  first  delivered;  but  he  may  have  his  remedy  against 
the  sheriff.2  If  a  second  fieri  facias  be  delivered  to  the  sheriff, 
after  he  has  the  defendant's  goods  in  possession  under  a  prior  writ, 
[*1040]  the  goods  are  bound  by  "*the  second  execution,  subject  to 
the  first,  from  the  day  of  the  delivery  of  the  last  writ  to  the  sheriff; 
and  that,  even  without  a  warrant  on  the  second  writ,  or  further 
seizure.11  Two  writs  of  fieri  facias,  at  the  suit  of  different  plain- 
tiffs, were  issued  against  the  same  defendant,  and  the  goods  taken 
under  them  were  not  more  than  sufficient  to  satisfy  the  first  execu- 
tion; the  officer,  under  the  second  writ,  continued  in  possession  until 
the  goods  were  sold  by  the  sheriff,  after  which  the  defendant  obtained 
a  rule  for  setting  aside  the  first  execution,  and  pending  that  rule, 
there  were  conferences  between  all  the  parties:  The  rule  however 
was  made  absolute,  and  the  sheriff  ordered  to  pay  to  the  defendant 
the  proceeds  of  the  levy:  The  sheriff,  having  so  paid  the  money, 
without  having  applied  to  the  court  for  relief,  and  without  having 
given  any  notice  to  the  plaintiff  in  the  second  execution,  was  held 
liable  to  him  for  the  amount,  in  an  action  for  a  false  return  of  nulla 
bona.h 

By  this  writ,  the  sheriff  has  authority  to  seize  and  sell  every 
thing  that  is  a  chattel,  belonging  to  the  defendant,0  except  his  neces- 
sary wearing  apparel:  It  has  even  been  holden,  that  if  the  defendant 
have  two  gowns,  the  sheriff  may  sell  one  of  them:d  And  he  may 
sell  leases,  or  terms  for  years,  and  fructus  industrials,  as  corn 


n  Cro.  Car.  459. 1  Ski.  29.  2  Ld.  Raym.  J  1  Durnf.  &  East,  729.  and  see  4  East, 

1073.  1  Salk.  322.  S.  C.  539,  40.  7  Taunt.  56.  2  Marsh.  375.  S.  C. 

'  Noy.  73.  2  Ld.  Raym.  1073.  *  1  Ld.  Raym.  252. 1  Salk.  320.  Carth. 

»3  Atk.  7.39.  1  Vez,  196.  419.  S.  C.  and  see  the  case  of  Rybot  v. 

tBunb.  39.  Gilb.  Rep.  222.  2  Str.754.  FeckJiam,  1  Durnf.  &  East,  731.  in  notis. 
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growing,  which  goes  to  the  executor,6  or  fixtures  which  may  be 
removed  by  the  tenant:f  But  where  the  growing  crops  of  a  tenant 
having  been  seized  under  a  fieri  facias,  a  writ  of  habere  facias 
]jossessionem  was  subsequently  delivered  to  the  sheriff",  in  an  eject- 
ment, at  the  suit  of  the  landlord,  founded  on  a  demise  made  long 
before  the  issuing  of  the  fieri  facias,  the  court  held,  that  the 
sheriff  was  not  bound  to  sell  the  growing  crops  under  the  fieri 
facias,  inasmuch  as  they  could  not  in  point  of  law,  be  considered 
as  belonging  to  the  tenant,  the  latter  being  a  trespasser  from  the  day 
of  the  demise  in  ejectments  And  furnaces,  or  apples  upon  trees, 
which  belong  to  the  freehold,  and  go  to  the  heir,  cannot  be  sold  by 
the  sheriff  on  this  writ.h  So,  the  sheriff  has  no  right,  under  a  fieri 
facias,  to  seize  fixtures,  where  the  house  in  which  they  are,  is  the 
freehold  of  the  person  against  whom  the  execution  issues.1  So, 
where  A  mortgaged  land  with  a  windmill  thereon,  (built  chiefly  of 
wood,)  the  deed  containing  also  a  bargain  and  sale  of  the  mill,  the 
court  of  Common  Pleas,  held,  that  it  could  *notto  be  taken  [*10 41] 
in  execution  by  a  creditor  of  A.,  though  A.  remained  in  posses- 
sion.k  And  where  certain  machinery,  together  with  a  mill,  had 
been  demised  for  a  term  to  a  tenant,  and  he,  without  permission  of 
his  landlord,  severed  the  machinery  from  the  mill,  and  it  was  after- 
wards seized  and  sold  by  the  sheriff,  under  a  fieri  facias ■;  the  court 
held,  that  no  property  passed  to  the  vendee,  and  that  the  landlord 
was  entitled  to  bring  trover  for  the  machinery,  even  during  the 
continuance  of  the  term.1 

Also,  by  the  statute  56  Geo.  III.  c.  50.  §  1.  "no  sheriff  or  other 
officer  in  England  or  Wales  shall,  by  virtue  of  any  process  of  any 
court  of  law,  carry  off,  or  sell  or  dispose  of  for  the  purpose  of  being 
carried  off,  from  any  lands  let  to  farm,  any  straw  threshed  or 
unthreshed,  or  any  straw  of  crops  growing,  or  any  chaff,  colder,  or 
turnips,  or  any  manure,  compost,  ashes  or  sea-weed,  in  any  case 
whatsoever;  nor  any  hay,  grass  or  grasses,  Avhether  natural  or  arti- 
ficial, nor  any  tares  or  vetches,  nor  any  roots  «or  vegetables,  being 
produce  of  such  lands,  in  any  case  where,  according  to  any  cove- 
nant or  written  agreement,  entered  into  and  made  for  the  benefit  of 
the  owner  or  landlord  of  any  farm,  such  hay,  grass  or  grasses,  tares 
and  vetches,  roots  or  vegetables,  ought  not  to  be  taken  off  or  with- 
holden  from  such  lands,  or  which,  by  the  tenor  or  effect  of  such 
covenants  or  agreements,  ought  to  be  used  or  expended  thereon, 
and  of  which  covenants  or  agreements  such  sheriff'  or  other  officer 
shall  have  received  a  written  notice,  before  he  shall  have  proceeded 
to  sale."  And  "  no  sheriff  or  other  officer  shall,  by  virtue  of  any 
process  whatsoever,  sell  or  dispose  of  any  clover,  rye-grass,  or  any 
artificial  grass  or  grasses  whatsoever,  which  shall  be  newly  sown, 
and  be  growing  under  any  crop  of  standing  corn.m     Provided  that 

'  Gilb.  Exec.  19.  1  Salk.  368.  247.  S.  C. 

fl  Salk.  368.  3  Atk.  13.  k  4  Moore,  281.  1  Brod.   &  Bing.  506. 
g  5  Barn.   &  Aid.  88.  and  see  9  Price,     S.  C. 

287.  '  5  Barn.  &  Aid.  826. 3  Stark.  Ni.  Fri. 

h  Gilb.  Exec.  19.  130.  S.  C. 

;  5  Barn.  &  Aid.  25.   1  Dowl.  &  Ryl.         "'  §  7. 
Vol.  II.— 36 


loll  OF  EXECUTION, 

this  aet  shall  not  extend  to  any  straw,  turnips  or  other  articles, 
which  the  tenant  may  remove  from  the  farm,  consistently  with 
some  contraa!  id  writing."1'  This  statute,  although  passed  for  the 
public  benefit,  in  promoting  good  husbandry,  does  not  bind  the 
crown:  Therefore,  sales  of  growing  crops,  &c.  seized  under  prero- 
gative process,  arc  not  within  it;  and  the  sheriff  must  sell  them 
unconditionally:  nor  can  they  be  sold  as  being  subject  to  tithe." 

Money  found  in  the  defendant's  possession  may,  it  seems,  be 
taken  in  execution  ;P  but  the  court  will  not  order  money  in  the 
sheriff's  hands,  being  the  surplus  of  money  levied  under  a  former 
[*1012]  execution  *against  the  defendant's  goods,  at  the  suit  of  the 
same  plaintiff,*!  or  damages  recovered  by  the  defendant  against  the 
sheriff  in  another  action1",  or  money  levied  under  an  execution  at 
the  suit  of  the  defendant  against  a  third  person,9  to  be  paid  over  to 
the  plaintiff,  in  satisfaction  of  his  demand.  And  the  sheriff  cannot 
lake  bank  notes,1  &c. ;  nor  goods  pawned,  or  gaged  for  debt;  nor 
goods  demised  or  letten  for  years;  nor  goods  distrained,"  or  taken 
and  in  custody  of  the  sheriff  upon  a  former  execution;"  nor  any 
thing  which  cannot  be  sold,  as  deeds,  writings,*"  &c.  But  goods 
pawned  may  be  taken  on  an  execution  against  the  pawner,  upon 
satisfaction  of  the  pledge.2  And  though  it  be  said,  that  in  the  case 
of  a  lease  of  land  and  of  a  stock  of  cattle  for  a  year,  they  cannot 
be  taken  in  execution  during  the  term;11  that  is,  because  the  lessor 
himself  could  not  have  dispossessed  his  tenant  during  the  year,  and 
of  course  the  lessor's  creditor  cannot:  But  subject  to  the  right  of 
the  pawnee  or  lessee,  the  goods  may  it  seem  be  taken  in  execu- 
tion.b 

A  mere  equitable  interest  in  a  term  for  years  cannot  be  taken  in 
execution  by  the  sheriff,  under  a  writ  of  fieri  facias,  at  the  suit  of 
a  judgment  creditor:0  and  therefore,  when  the  defendant  has  only 
an  equity  of  redemption  in  a  leasehold  estate,  an  execution  will  not 
affect  it,  as  the  legal  estate  is  in  the  mortgagee.*1  The  plaintiff's 
only  remedy  in  that  case,  is  by  filing  a  bill  in  equity,  to  redeem  the 
estate  by  paying  off  the  principal  and  interest  due  on  the  mortgage.*1 
But  before  he  is  entitled  to  redeem,  he  must  first  take  out  a  writ  of 
execution  against  the  goods  of  the  defendant;*3  though  it  does  not. 
seem  to  be  necessary  to  have  it  returned.1 
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In  assigning  a  term  for  years,  which  has  been  taken  in  execution, 
it  is  not  necessary  for  the  sheriff  to  state  in  the  assignment,  the 
particular  interest  which  the  defendant  has,  for  he  may  not  be  able 
to  come  at  the  precise  knowledge  of  it;  but  it  is  sufficient  for  him 
to  state,  that  the  defendant  is  possessed  of  the  premises,  for  a  term 
of  *years  yet  to  come  and  unexpired,  and  to  assign  all  his  [*1043] 
interest  therein  generally  ;£  and  it  is  more  prudent  in  the  sheriff  to 
state  the  interest  in  this  way;  for  if  he  attempt  to  state  it  particu- 
larly and  fail,  the  vendee  will  not  have  a  good  title.h  It  is  said,  that 
if  a  sheriff,  on  a  fieri  facias,  sell  a  lease  or  term  of  a  house,  he 
cannot  legally  put  the  party  out  of  possession,  and  the  vendee  in; 
but  the  vendee  must  bring  his  ejectment.1  This,  however,  must  be 
understood  of  a.  forcible  expulsion;  for  it  has  been  determined,  that 
under  a  fieri  facias,  the  sheriff  may  justify  expelling  the  defend- 
ant peaceably,*-  or,  in  other  words,  if  the  defendant  will  consent  to 
go  out,  the  sheriff  may  put  the  vendee  in  possession.  If  the  defend- 
ant, subsequent  to  the  delivery  of  the  writ  to  the  sheriff,  make  an 
assignment  of  a  leasehold  estate,  the  judgment  creditor  need  not 
bring  a  suit  in  equity  to  come  at  the  estate,  b)'-  setting  aside  the 
assignment;  but  may  proceed  at  law  to  sell  the  term,  and  the  ven- 
dee, who  is  generally  a  friend  of  the  plaintiff,  will  be  entitled  at 
law  to  the  possession,  notwithstanding  such  assignment.1  And 
where  an  outgoing  tenant  had  agreed  to  assign  the  remainder  of  his 
term  to  the  incoming  tenant,  it  was  holden,  that  the  sheriff,  before 
an  actual  assignment  made,  might,  under  an  execution  against  the 
outgoing  tenant,  sell  his  interest  in  such  remaining  term,  and  set 
upon  it  the  same  value  that  the  incoming  tenant  had  agreed  to  give  for 
it.m  Where  a  lease  by  deed  was  taken  in  execution,  and  an  assign- 
ment made  in  the  name  and  under  the  seal  of  office  of  sheriff,  by 
A.  B.  acting  as  undersheriff;  the  court  held,  that  such  assignment 
was  sufficiently  proved,  without  proving  further  the  appointment  of 
A.  B.  as  undersheriff,  and  that  he  was  authorized  by  deed,  to  exe- 
cute deeds  in  the  name  of  the  sheriff." 

The  sheriff,  upon  this  writ,  may  take  any  goods  which  have  been 
fraudulently  sold,  or  conveyed  away  by  the  defendant;  and  a  prin- 
cipal badge  of  fraud  is  the  defendants  continuing  in  possession:0 
For  if  a  man  sell  goods,  and  still  continue  in  possession,  as  visible 
owner  of  them,  such  sale  is  fraudulent  and  void  as  against  creditors.? 
In  cases  of  this  nature,  the  notoriety  of  the  change  of  possession  is 
the  question  on  which  the  validity  or  invalidity  of  the  transaction 
"^depends:1!  Therefore,  if  an  assingnment  be  made  of  house-  [*1044] 
hold  furniture,  and  the  assignor  continue  in  possession,  it  is  not 
protected  against  an  execution  at  the  suit  of  one   of  his  creditors, 
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unless  the  assignment  were  notorious.1"  So,  if  a  creditor  by  fieri 
facias  seize  the  goods  of  his  debtor,  and  suffer  them  to  remain  long 
in  the  debtor's  hands,  and  another  creditor  obtain  a  subsequent 
judgment  and  execution,  it  has  been  determined  often,  that  this  is 
evidence  of  fraud  in  the  first  creditor,  and  the  goods  in  the  hands  of 
the  debtor  remain  liable.3  So,  where  it  was  proved,  in  an  action 
for  a  false  return,  that  the  warrant  upon  a  fieri  facias  was  directed 
to  three  persons  as  special  bailiffs;  that  the  plaintiff's  attorney  was 
present  at  the  time  of  executing  it,  and  ordered  one  of  the  persons 
to  use  the  defendant  kindly,  and  not  to  take  any  of  his  household 
goods,  for  that  his  landlord  would  soon  be  in  the  country,  and  pay 
the  debt;  and  thereupon  another  of  the  persons  rode  round  the  farm 
and  grounds,  and  said  "  I  seize  all  this  corn  and  cattle"  and  took 
some  account  thereof,  for  the  use  of  the  plaintiff;  afterwards  the 
landlord  sued  out  a  fieri  facias,  and  the  sheriff's  bailiffs  not  being 
in  possession  of  the  goods  under  the  former  writ,  nor  having  left 
any  body  for  them,  he  got  his  execution  executed;  and  there  was 
no  proof  that  he  promised  to  pay  the  plaintiff:  it  was  left  to  the 
jury,  upon  this  evidence,  whether  the  first  execution  was  intended 
to  be,  or  was  really  executed;  and  the  jury  thought  it  was  not, 
and  gave  a  verdict  for  the  sheriff,  which  was  afterwards  confirmed 
by  the  court,  on  a  motion  for  a  new  trial.1  So,  where  a  sheriff's 
officer  executed  a  writ  of  fieri  facias,  by  going  to  the  house,  and 
informing  the  debtor  he  came  to  levy  on  his  goods,  and  laying  his 
hands  on  a  table,  and  saying,  "  I  take  this  table;"  upon  which  he 
locked  up  his  warrant  in  the  table  drawer,  took  the  key,  and  went 
away,  without  leaving  any  person  in  possession,  and  after  the  fieri 
facias  was  returnable,  but  not  continued,  the  landlord  distrained 
the  goods  for  rent;  the  court  held,  that  the  sheriff  could  not  main- 
tain trespass  against  him."  So,  if  the  party  at  whose  suit  a  seques- 
tration out  of  Chancery  is  issued,  take  no  measure  to  compel  the 
execution  of  it  in  due  time,  and  the  sequestrators  do  not  in  fact  pos- 
sess themselves  of  the  goods,  it  is  no  excuse  to  a  sheriff,  to  whom, 
at  a  distance  of  eighteen  months,  a  writ  of  fieri  facias  is  directed 
against  the  goods  of  the  party  defendant  in  the  suit  in  Chancery,  for 
not  executing  such  writ,  and  selling  the  goods;  the  plaintiff  in  the 
[*1045]  sequestration  having  at  all  events  lost  his  priority  by  such 
laches:  and  therefore  the  sheriff,  who  had  seized  goods  under  the 
fieri  facias,  having,  on  notice  of  such  supposed  obstacle,  returned 
nulla  bona,  was  holden  liable  to  the  plaintiff,  in  an  action  for  a 
false  return. x 

But  if  the  defendant  sell  his  goods  bona  fide,  and  for  a  valuable 
consideration,  before  the  delivery  of  the  writ  to  the  sheriff,  they 
cannot  be  taken  in  execution:  and  though  he  sell  them  fraudulently, 
yet  if  they  be  afterwards  sold  to  another  bona  fide,  they  are  not 
liable  to  be  taken  in  the  hands  of  the  second  vendee. y     And  if  A. 
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indebted  to  B.  and  C,  after  being  sued  to  judgment  and  execution 
by  B.,  go  to  C.  and  voluntarily  give  him  a  warrant  of  attorney  to 
confess  judgment,  on  which  judgment  is  immediately  entered,  and 
execution  levied  on  the  same  day  on  which  B.  would  have  been 
entitled  to  execution,  and  had  threatened  to  sue  it  out;  the  prefer- 
ence so  given  by  A.  to  C.  is  not  unlawful  nor  fraudulent,  within  the 
meaning  of  the  statute  13  Eliz.  c.  5.z  So,  Where  an  insolvent 
debtor,  being  sued  by  the  plaintiff,  executed  an  assignment  of  all  his 
effects  to  trustees,  pending  the  suit  and  before  execution,  for  the  benefit 
of  all  his  creditors,  under  which  possession  was  immediately  taken; 
the  court  of  King's  Bench  held,  that  the  assignment  was  not  fraudu- 
lent within  the  above  statute,  although  made  with  intent  to  delay 
the  plaintiff  of  his  execution. a  So,  where  the  plaintiff  having  pur- 
chased a  public  house,  for  which  he  could  not  himself  obtain  a 
licence,  put  B.  an  insolvent  person  into  the  house  as  his  servant,  to 
keep  it  for  him,  and  supplied  him  with  money  to  pay  for  the  licence, 
which  was  granted  to  B.,  and  also  purchased  all  the  liquors  and 
provisions  that  were  consumed  in  the  house;  a  majority  of  the 
judges  of  the  court  of  Common  Pleas  held,  that  the  sheriff  Avasnot 
entitled  to  take,  under  an  execution  against  B.,  the  plaintiff 's  goods 
in  the  house,  committed  to  B.'s  custody;  for  though  B.  was  the 
ostensible  owner  of  the  goods,  yet  that  was  not  deemed  sufficient 
to  justify  the  execution:  If  it  were,  there  would  have  been  no  occa- 
sion for  the  statute  21  Jac.  I.  c.  19.  §  II.:  and  it  has  never  yet 
been  holden,  (unless  where,  as  in  Twyne's  case,b  the  original  owner 
has  sold  goods  and  retained  the  possession,  and  except  in  cases  of 
bankruptcy  on  the  above  statute,)  that  a  person  may  not  give  the 
possession  of  his  goods  to  another,  without  subjecting  them  to  an 
execution  for  his  debt.c  So,  where  a  creditor  having  taken  the 
goods  of  a  defendant  in  execution,  upon  a  ^judgment  con-  [*1046] 
fessed  on  a  warrant  of  attorney,  bought  them  by  public  auction, 
and  took  a  bill  of  sale  from  the  sheriff  for  a  valuable  consideration, 
after  which  he  let  the  goods  to  the  former  owner,  for  a  rent  which 
was  actually  paid;  the  court  of  Common  Pleas  held,  that  the  cre- 
ditor had  a  title,  which  could  not  be  impeached  as  fraudulent  by 
other  creditors,  having  executions  against  the  same  defendant.  dt 
And  although  A.  cohabit  with  B.,  and  assume  his  name,  and  pass 
for  his  wife,  and  permit  him  to  appear  to  be  the  owner  of  the  furni- 
ture of  the  house  in  which  they  live,  the  furniture,  being  her  pro- 
perty, is  not  liable  to  be  taken  under  an  execution  against  B.e 


*  5  Durnf.  &  East,  235.  <•  4  Taunt.  823.  and  see  1  Maule  &  Sel. 

*  3  Maule  &  Sel.  371.  251.  4  Campb.  383.  J  Stark.  Ni.  Pri.  367. 
b  3  Co.  81.  1  Moore,  189. 1  Gow.  35.  n.  8  Taunt.  676. 
c3  Taunt.  256.  and  see  2  Bos.  &  Pul.    3  Moore,  11.  S.  C  8  Taunt.  838. 

59. 3  Esp.  Rep.  52.  S.  C.  •  2  Stark.  JYi.  Pru  396. 


f  So,  where  the  bond  fide  assignee  of  a  bill  of  sale  executed  by  the  sheriff  under 
a  p.  fa.  against  the  goods  of  A.,  allowed  the  latter  to  remain  in  the  possession  and 
enjoyment  of  the  goods  until  another  execution  was  levied  on  them,  it  was  held, 
that  the  first  execution  being  notorious,  the  assignee  of  the  bill  of  sale  might  main- 
tain trespass  against  the  sheriff,  and  that  an  absolute  change  of  possession  was  not 
necessary  to  give  effect  to  the  bill  of  sale  as  against  creditors.     7  Dowl.  &  Ryl.  106. 
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In  an  action  against  one  of  two  partners,  the  sheriff  must  seize 
all  their  joint,  property,  because  the  moieties  are  undivided;  for  if 
he  seize  but  a  moiety,  and  sell  that,  the  other  will  have  a  right  to  a 
moiety  of  that  moiety;  but  he  must  seize  the  whole,  and  sell  a 
moiety  thereof  undivided,  and  the  vendee  will  be  tenant  in  com- 
mon with  the  other  partner  f  The  goods  being  once  seized,  and  in 
custody  of  the  law,  they  cannot  be  seized  again  by  the  same  or 
another  sheriff;  and  if  they  were  seized  under  a  second  execution, 
and  sold  thereon,  the  bargain  would  be  void.s  And  the  sheriff  can- 
not sell  more  than  an  undivided  moiety,  belonging  to  the  defend- 
ant; for  the  property  of  the  other  moiety  is  not  affected  by  the 
judgment,  nor  by  the  execution:11  consequently,  the  interest  or  share 
of  the  other  partner  or  partners  remains,  so  that  a  return  of  nulla 
bona  to  an  execution  against  them  would  be  false,  and  the  sheriff 
liable  to  an  action  for  making  it'  If  the  sheriff,  under  an  execution 
against  one  of  several  partners,  sell  the  whole  of  the  property,  he 
would  it  seems  be  liable  to  an  action  of  trover,  or  for  money  had 
and  received,  at  the  suit  of  the  rest.  And  where  the  defendant 
was  partner  with  another  person,  against  whom  a  commission  of 
bankruptcy  had  issued,  but  before  the  bankruptcy,  the  plaintiff  had 
taken  out  execution,  and  levied  on  the  partnership  effects;  the  bank- 
rupt's assignees  obtained  a  rule  of  the  court  of  King's  Bench  to 
shew  cause,  why  the  sheriff  should  not  pay  them  a  moiety  of  the 
money  arising  from  the  sale  of  the  goods  taken  in  execution,  upon 
an  affidavit  of  the  bankrupt,  that  he  was  entitled  to  an  equal  share 
[*1047]  of  the  partnership  effects:  and  *althaugh  the  plaintiff,  in  his 
affidavit  on  shewing  cause,  denied  that  the  bankrupt  had  such  share, 
and  stated  that  he  had  embezzled  the  joint  stock  to  a  considerable 
amount,  the  court  directed  that  it  should  be  referred  to  the  master, 
to  take  an  account  of  the  share  of  the  partnership  effects  to  which 
the  bankrupt  was  entitled,  and  that  the  sheriff  should  pay  a  part  of 
the  money  levied,  equal  to  the  amount  of  such  share,  to  the 
assignees. k  But  in  such  case,  the  court  of  Common  Pleas  would 
not,  at  the  request  of  the  partnership  creditors,  give  the  sheriff  time 
to  return  the  writ,  until  an  account  could  be  taken  of  the  several 
claims  upon  the  partnership  property:1  And  a  fieri  facias  having 
issued  against  the  effects  of  the  defendant,  who  was  jointly  con- 
cerned in  a  manufactory  with  other  persons,  to  whom  he  was 
indebted  to  a  greater  amount  than  his  whole  share,  and  the  sheriff 
having  seized  the  whole  of  the  partnership  property,  that  court 
refused  to  refer  it  to  the  prothonotary,  to  enquire  what  was  the 
defendant's  interest  in  the  effects  seized.1"  In  an  action  against  the 
sheriff,  for  not  selling  goods,  the  joint  property  of  A.  and  B., under 
an  execution  against  the  goods  of  A.,  it  seems  that  half  the  value  of 


i  1  Salk.  392.  and  see  Comb.  217.  Com.  s  1  Show.  169. 

Rep.  277.  1  Vez.  239.  Cowp.  449. 1  East,  •>  2  Lcl.  Raym.  871. 

367.  4  Ves.  jun.  396.      In  what  is  stated  '  1  Show.  169. 

above,  it  is  supposed  that  the   partners  k  Doug.  650. 

have  'equal  shares  of  the  property;  but  '  3  Bos.  &  Pul.  288. 

the  doctrine  will  extend  also  to  tlic  case  m  Id.  289. 
of  partners  whose  shares  are  unequal. 
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the  whole  goods  is  the  proper  measure  of  damages."  It  should  also 
be  remembered,  as  connected  with  this  subject,  that  where  three 
partners  (two  of  whom  resided  abroad,  and  one  in  England,)  were 
sued  for  a  partnership  debt,  and  the  partner  resident  in  England 
appeared  to  the  action,  but  refused  to  appear  for  the  partners  who 
resided  abroad,  the  sheriff  was  holden  to  be  justified,  under  a  dis- 
tringas issuing  out  of  the  Common  Pleas  against  the  two  partners, 
in  taking  partnership  effects,  though  paid  for  by  the  partner  resident 
in  England  alone,  to  whom  the  partnership  was  largely  indebted; 
and  the  court  of  Common  Pleas  would  not  relieve  him  from  such 
distress.0 

On  a  fieri  facias,  the  sheriff  is  bound  at  his  peril  to  take  only  the 
goods  of  the  defendant:  and  therefore  "if  he  take  the  goods  of  a  third 
person,  though  the  plaintiff  assure  him  they  are  the  defendant's,  he 
is  a  trespasser;  for  he  is  obliged  at  his  peril  to  take  notice  whose  the 
goods  are:  and  if  he  doubt  whether  the  goods  shown  him  are  the 
defendant's,  he  may  summon  a  ]nvy  de  bene  esse,  to  satisfy  himself.P 
This  may  be  given  in  evidence,  to  show  that  the  sheriff  has  not  acted 
maliciously  ;q  and  will  mitigate  damages  in  an  action  of  trespass 
*against  him,  for  taking  the  goods  of  a  third  person:1-  And  [*1Q48] 
as  it  is  not  a  proceeding  immediately  from  the  court,  but  merely  to 
indemnity  the  sheriff  in  making  his  return  to  the  writ,  the  court  will 
not  set  aside  the  inquisition  of  a  jury,  summoned  by  the  sheriff  to 
inquire  in  whom  the  property  of  goods  seized  by  him  under  a  fieri 
facias  is  vested. s  But  this  proceeding  of  the  sheriff  is  not  conclu- 
sive in  any  case;  for  inquests  of  office  are  always  traversable:  and 
therefore  an  inquisition  made  by  the  sheriff's  jury,  to  ascertain  to 
whom  the  property  of  goods  taken  under  a  fieri  facias  belonged, 
though  found  in  favour  of  A.,  is  not  admissible  evidence  in  an  action 
of  trover  for  the  goods,  brought  by  Jl.  against  the  sheriff:1  nor  is 
such  an  inquisition  admissible  evidence  for  the  sheriff,  in  an  action 
on  the  case  against  him,  for  a  false  return  of  nulla  bona.11 

As  the  sheriff  cannot  take  the  goods  of  a  third  person,  so  if  the 
defendant  become  bankrupt,  before  the  delivery  of  the  writ  to  the 
sheriff,  or,  as  it  should  seem,  before  it  is  actually  executed/  the 
sheriff  cannot  legally  take  or  dispose  of  them,  after  notice  of  the  act 
of  bankruptcy,  and  of  a  commission  sued  out,  or  docket  struck:  For, 
per  Holt,  Ch.  J.  "  if  a  writ  of  execution  be  delivered  to  the  sheriff 
against  JL.  who  becomes  bankrupt  before  it  is  executed,  the  execu- 
tion is  superseded;  consequently,  the  property  of  the  goods  is  not 
absolutely  bound  by  the  delivery  of  the  writ  to  the  sheriff:"'  And 
therefore,  where  goods  are  seized  under  a  fieri  facias,  the  same  day 
that  the  defendant  commits  an  act  of  bankruptcy,  evidence  should 


°  2  Stark.  M.  PH.  218.  Ante,  923.  633.  648.  7  Durnf.  and  East,  177.  3  Maule 

°  3  Bos.  &  Pul.  254.  Ante,  109.  8c  Sel.  175. 

p  Dalt.  Sher.  146.  Gilb.  Exec.  21  Bac.  »  6  Durnf.  Sc  East,  88. 

Abr.  tit.  Execution,  352. 4  Durnf.  L  East,  '  2  H.  Blac.  437. 

633.  648.  7  Durnf.  &  East,  177.  3  Maule  »  3  Maule  &  Sel.  175. 

&  Sel.  175.  *  1  Lev.  173,  4. 

i  3  Maule  &  Sel.  175.  i  1  Ld.  Raym.  252.  and  see  2  Eq.  Cas. 

'  Dalt.  Sher.  146.  Gilb.  Exec.  21.  Bac.  Abr.  381. 
Abr.  tit.  Execution,  352.  4  Durnf.  &  East, 
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be  given  to  prove  at  what  time  of  the  day  the  goods  were  seized, 
and  the  act  of  bankruptcy  was  committed. z  But  if  the  sheriff  seize 
and  sell  the  goods,  before  he  has  notice  of  an  act  of  bankruptcy,  &c. 
he  is  excused;51  and  if  he  sell  them  after  such  notice,  though  he  may 
be  sued  in  trover^  )^et  he  is  not  liable  to  an  action  of  trespass.'1 
Also,  by  the  statute  49  Geo.  III.  c.  121.  §  2.  "all  executions  against 
the  goods  and  chattels  of  a  bankrupt,  bona  fide  executed  or  levied 
more  than  two  calendar  months  before  the  date  and  issuing  of  the 
commission,  shall  be  valid  and  effectual,  notwithstanding  any  prior 
act  of  bankruptcy  committed  by  such  bankrupt,  in  like  manner  as 
if  no  such  prior  act  of  bankruptcy  had  been  committed;  provided 
[*1049]  the  person,  *at  whose  suit  such  execution  shall  have  issued, 
had  not  at  the  time  of  executfng  or  levying  the  same,  any  notice  of 
any  prior  act  of  bankruptcy  by  such  bankrupt  committed,  or  that 
he  was  insolvent,  or  had  stopped  payment:  provided  always,  that  the 
issuing  of  a  commission  of  bankrupt,  although  such  commission  shall 
afterwards  be  superseded,  shall  be  deemed  such  notice,  if  it  shall 
appear  that  an  act  of  bankruptcy  had  been  actually  committed  at  the 
time  of  issuing  such  commission." 

An  execution  against  the  goods  of  a  bankrupt,  taken  out  after  his 
certificate  is  signed,  but  before  it  is  allowed,  is  valid  :d  And  where  a 
defendant  was  taken  in  execution  under  similar  circumstances,  and 
paid  the  debt  and  costs  to  the  sheriff,  the  court  on  application  refused 
to  relieve  him. e  But  if  a  fieri  facias,  issued  against  a  bankrupt 
before  his  certificate  obtained,  be  not  executed  till  after,  the  court 
will  order  the  goods  to  be  restored,  even  though  he  has  not  pleaded 
his  certificate ;f  and  if  any  thing  be  alleged  to  invalidate  the  effect 
of  the  certificate,  the  court  will  direct  a  trial  on  a  plea  of  bank- 
ruptcy.6 The  sheriff  having  levied  upon  goods  in  possession  of  a 
defendant,  who  was  a  bankrupt,  paid  over  the  proceeds  to  the  as- 
signees, on  their  claiming  them;  and  the  defendant  afterwards  again 
becoming  a  bankrupt,  and  obtaining  his  certificate,  but  not  paying 
\5s.  in  the  pound,  (and  therefore  not  being  protected  by  5  Geo.  II. 
c.  30.  §  9.)  a  second  execution  issued  for  the  same  debt;  and  the 
court  held,  that  the  latter  execution  was  regular,  though  the  first 
was  not  returned.11  If  a  sheriff  take  in  execution  the  goods  of  a  de- 
fendant, who  afterwards  becomes  bankrupt,  and  sell  at  one  time,  after 
the  bankruptcy,  sufficient  goods  to  satisfy  both  that  execution,  and 
also  another  which  was  delivered  to  him  after  an  act  of  bankruptcy, 
the  assignees  may  recover  against  him  in  trover,  for  such  of  the 
goods  as  were  sold  after  he  had  raised  money  enough  to  satisfy  the 
first  execution.1  And  the  vendee  of  a  growing  crop  of  grass,  may 
maintain  trespass  against  the  sheriff,  whose  bailiff  had  seized  and 
sold  it  under  a.  fieri  facias  against  the  vendor,  where  the  person 


*  4  Campb.  197.  Rep.  400. 

»  1  Blac.  Rep.  205.  2  Blac.  Rep.  829.         e  Neatly  and  Eagkton,  E.  24  Geo.  III. 
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<  1  Dumf.  &  East,  475.  h  2  Chit.  Rep.  114. 

d  1  Durnf.  &  East,  361.  and  see  1  Blac.        ''  8  Taunt.  527. 
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claiming  under  the  sale  from  the  bailiff  entered  and  carried  it  away 
by  his  authority. k 

On  &  fieri  facias  against  a  husband,  it  seems  that  the  sheriff  can- 
not take  in  execution  goods  fairly  vested  in  trustees,  under  a  set- 
tlement before  marriage,  for  the  benefit  of  the  ioife.A  Therefore, 
where  *a  woman  before  marriage,  with  the  consent  of  her  [*1050] 
intended  husband,  conveyed  all  her  stock  in  trade  and  furniture  to 
trustees,  to  enable  her  to  carry  on  her  trade  separately;  it  was 
holden,  that  if  the  husband  did  not  intermeddle  therewith,  and  there 
was  no  fraud,  such  effects,  though  fluctuating,  were  not  liable  to  be 
taken  in  execution  for  his  debts:"1  And  a  settlement  after  marriage 
would,  it  seems,  have  the  same  effect,  if  made  in  consequence  of  a 
prior  agreement;"  or  for  a  good  and  valuable  consideration,  and 
without  fraud.0  It  is  no  objection  to  the  settlement  in  these  cases, 
that  there  is  no  inventory  of  the  goods:P  and  the  possession  of  the 
husband,  if  consistent  with  the  deed,i  will  not  subject  them  to  an 
execution  for  his  debts,  provided  it  be  satisfactorily  proved,  that 
they  were  really  and  bond  fide  conveyed  to  a  third  person  as  a  trus- 
tee for  his  wife,  and  possession  taken  by  such  third  person.1"  But 
when  the  settlement  is  fraudulent,5  or  the  husband  is  suffered  to 
carry  on  the  trade  intended  for  his  wife,1  and  his  possession  is  not 
consistent  with  the  deed,"  the  goods  are  not  protected:  And  it  is 
settled,  that  a  term  vested  in  the  wife  before  marriage,  and  which 
the  husband  is  entitled  to  in  her  right,  may  be  taken  in  execution 
for  the  husband's  debt.*  On  a  fieri  facias  against  the  wife,  who 
married  pending  the  action,  it  would  be  irregular  to  take  the  goods 
of  the  husband  :>"  And  although  A.  cohabits  with  B.  and  assumes  his 
name,  and  passes  for  his  wife,  and  permits  him  to  appear  to  be  the 
owner  of  the  furniture  of  the  house  in  which  they  live,  the  furniture, 
we  have  seen,z  being  her  property,  is  not  liable  to  be  taken  under 
an  execution  against  B.  It  has  been  determined,  that  a  tradesman 
supplying  a  married  woman,  living  apart  from  her  husband,  with 
furniture  upon  hire,  does  not  thereby  divest  himself  of  the  present 
right  of  property  in  such  goods;  inasmuch  as  the  married  woman 
was  legally  incapable  of  acquiring  it  by  any  contract;  and  therefore, 
if  the  sheriff  takes  such  goods  in  execution,  at  the  suit  of  the  hus- 
band's creditor,  trover  lies  by  the  tradesman  :a  but  if  the  contract 
had  been  valid,  the  goods  being  let  to  hire  generally,  without  any 
time  limited,  notice  to  determine  it,  given  to  the  sheriff's  officer, 
and  not  to  the  other  contracting  party,  would  not  have  been  suf- 
ficient to  determine  the  contract.51 

*0n  a  fieri  facias  against  an  executor,  for  his  own  debtj  [*1051] 
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the  goods  of  the  testator,  in  the  hands  of  the  defendant,  cannot  be 
taken  in  execution.11  But  if  an  executrix  use  the  goods  of  her  tes- 
tator as  her  own,  and  afterwards  marry,  and  then  treat  them  as  the 
goods  of  her  husband,  she  shall  not  be  allowed  to  object  to  their 
being  taken  in  execution  for  her  husband's  debt.c 

The  sheriff,  on  a  fieri  facias,  may  enter  the  house  of  the  defend- 
ant when  the  outer  door  is  open,  in  order  to  take  the  goods  of  the 
defendant.'1  So,  on  a  fieri  facias  against  the  goods  of  an  intestate, 
in  the  hands  of  his  administratrix  and  her  husband,  the  sheriff  may 
enter  the  house  of  the  husband,  to  search  for  the  goods  of  the  intes- 
tate, though  none  be  found  therein;  because  that  is  the  most  natural 
place  of  custody  for  them.e  So,  if  the  defendant  has  goods  in  the 
house  of  a  stranger,  the  sheriff  may  enter  it  on  a  fieri  facias,  for 
taking  them  in  execution.  But  there  is  this  difference  between  his 
entering  the  house  of  the  defendant,  and  a  stranger;  that  in  the 
former  case,  his  justification  does  not  depend  on  his  finding,  or  not 
finding  the  defendant's  goods  therein ;f  but  in  the  latter  case,  he  is 
not  justified,  unless  it  should  turn  out  that  the  defendant  has  goods 
in  the  house,  which  are  liable  to  be  taken  in  execution. s  There 
seems  to  be  no  settled  rule,  as  to  the  length  of  time  the  sheriff  should 
continue  in  the  house  of  the  defendant,  or  a  stranger,  upon  a  fieri 
facias;  but  as  his  object  in  entering  is  to  take  the  goods,  he  ought 
not  to  stay  there,  without  the  consent  of  the  tenant,  longer  than  is 
necessary  or  reasonable  for  that  purpose. 

In  executing  a  writ  of  fieri  facias,  or  other  process  at  the  suit  of 
a  common  person,  the  sheriff  cannot  regularly  break  open  the  outer 
door  of  a  dwelling  house. h  This  privilege,  which  the  law  allows  to 
a  man's  habitation,  arises  from  the  great  regard  it  has  to  every  man's 
safety  and  quiet ;  and  therefore  protects  them  from  those  inconve- 
niences which  must  necessarily  attend  an  unlimited  power  in  the 
sheriff  and  his  officers  in  this  respect :  and  hence  it  is,  that  every 
man's  house  is  called  his  castle.1  It  is  even  said,  that  he  cannot  open 
a  latch :k  And  where  the  door  was  a  little  opened,  to  see  who  was 
[*1052]  there,  and  the  bailiffs  rushed  in  with  drawn  swords,  they  were 
punished  by  the  court  for  their  misbehaviour.1!  This  privilege  of  a 
man's  house,  however,  extends  only  to  the  owner,  and  shall  not  pro- 
tect the  goods  of  any  person  conveyed  thither  to  prevent  a  lawful 
execution:  Therefore,  if  a  fieri  facias  be  directed  to  the  sheriff  to 
levy  the  goods  of  A.,  and  it  happen  that  A.'s  goods  are  in  the 
house  of  B. ;  if,  after  request  made  by  the  sheriff  to  B.  to  deliver 


b  4  Durnf.  k.  East,  621.  but  see  id.  625.  e  Id.  ibid,  and  see  Palm.  52.  2  Lutw. 

(a),  semb.  contra.  1434.  6  Taunt.  246.  1  Marsh.  565.  S.  C. 

«  1  Eos.  &  Pul.  293.  2  Esp.  Rep.  657.  »  18  Ed.  IV.  4.  pi.  19.  5  Co.  93.  Gilb. 

S.  C.  Exec.  17, 18.  Lofft,  374.  Cowp.  1. 14  East, 

d5Co.  92.  a.  1.163. 

e  5  Taunt.  765.  1  Marsh.  333.  S.  C.  '  Bac.  Abr.  tit.  Sheriff,  N.  3. 

1  5  Taunt.  769,  70.  Per  Gibbs,  Ch.  J.  k  Dalt.  350. 

Id.  765.  1  Marsh.  333.  S.  C.  '  Hob.  62.  and  see  id.  263,  4. 

t  If  an  outer  door  be  partly  closed  by  those  within,  who  are  resisting  the  entrance 
of  the  officer,  and  be  not  entirely  shut,  the  officer  is  guilty  of  a  trespass  should  he 
oppose  them  with  force,  and  thereby  gain  an  entrance.  2  HaivJcs,  N.  Car.  Rep.  336. 
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these  goods,  he  refuse,  the  sheriff  may  well  justify  the  breaking  and 
entering  his  house.m  So,  if  the  sheriff's  bailiffs  enter  the  house,  the 
door  being  open,  and  the  owner  lock  them  in,  the  sheriff  may  justify 
breaking  open  the  door,  for  setting  them  at  liberty;  for  if  in  this 
case  he  were  obliged  to  stay  till  he  could  procure  a  homine  reple- 
giando,  it  might  be  highly  inconvenient."  It  has  been  adjudged, 
that  the  sheriff,  on  a  fieri  facias,  may  break  open  the  door  of  a  barn, 
standing  at  a  distance  from  the  dwelling  house,  without  requesting 
the  owner  to  open  the  door,  in  the  same  manner  as  he  may  enter  a 
close,0  &c. :  And  when  the  officers  are  once  in  the  house,  they  may 
break  open  any  inner  doors,  or  trunks,  for  executing  the  writ;°t  and, 
according  to  a  late  case,i  they  need  not  demand  entrance  at  the  inner 
doors,  before  they  are  broken  open.  It  also  seems,  that  as  goods 
may  be  distrained,  so  they  may  be  taken  in  execution,  through  the 
windows  of  a  house,  if  open. r 

A  seizure  of  part  of  the  goods  in  a  house,  by  virtue  of  a  fieri 
facias',  in  the  name  of  the  whole,  is  a  good  seizure  of  all:3  And  the 
sheriff,  by  the  seizure,  has  such  a  property  in  the  goods,  that  he  may 
maintain  trespass  or  trover  against  the  defendant,  or  a  third  person, 
for  taking  them  away.1  On  a  fieri  facias,  it  is  the  duty  of  the  sheriff 
to  sell  the  goods,  if  the  debt  and  costs  are  not  paid  him;"  and  as  he 
cannot  retain  them  to  his  own  use,  on  satisfying  the  debt  of  his  proper 
money, x  so  neither  can  he  deliver  them  to  the  plaintiff,  in  satisfaction 
of  his  debt:5'  But  they  may  be  sold  to  the  plaintiff,  though  not  actually 
delivered  to  him  without  a  sale;2  and  the  sheriff  may  sell  them  after 
the  return  of  the  writ,  and  even  after  he  is  out  of  office,  without  a 
^venditioni  exponas.'1  The  sheriff  having  taken  goods  in  [*1053] 
execution  under  a.  fieri  facias,  is  not  it  seems  justified  in  selling 
them  by  auction  to  the  highest  bidder,  greatly  under  their  value; 
but  if  he  cannot  obtain  a  reasonable  price,  ihould  return  that  they 
remain  in  his  hands  for  want  of  buyers.0 

Before  the  removal  of  the  goods,  the  sheriff  should  take  care,  if 
the  defendant  be  tenant  of  the  premises  on  which  the  goods  are 
taken,  that  the  landlord  be  satisfied  what,  if  any  thing,  is  due  to 


=>  5  Co.  93.  a.  1  Sid.  186.  1  Barn.  &,  Cres.  514.  2  Dowl.  k  Ryl.  755. 

■>  Cro.  Jac.  555.  2  Rol.  Rep.  137.  Palm.  S.  C. 

52.  S.  C.  «  1  Vent.  7.  and  see  3  Stark.  Ni.  Pri. 

olSid.  186.   1  Keb.  698.   S.  C.  Bac.  163.  where  it  was  ruled,  that  if  the  sheriff 

Abr.  tit.  Sheriff,  N.3.  but  see  9  Vin.  Abr.  wilfully  delay  to  sell  for  an  unreasonable 

128.  pi.  6.  time,  with  a  view  to  injure  the  defendant, 

p  2  Show.  87".  Comb.  17.  Fost.  Cr.  Law,  he  is  liable  to  an  action. 

319.  Lofft,  374.  Cowp.  l.Jlstlty& Pindar,  *  Noy,  107.   1  Lutw.  589. 

M.  1  Geo.  III.  Id.  7.  r  Cro.  Eliz.  504.  2  Vent.  95. 

q  4  Taunt.  619. 3  Bos.  &  Pul.  223.  semb.  »  Comb.  452.  1  Ld.  Raym.  346. 

contra.  »  Cro.  Jac.  73.  1  Salk.  323.  1  Vez.  196. 

'  1  Rol.  Abr.  671.  1  Barn.  &  Aid.  230.  but  see  Yelv.  44.   1 

•  1  Ld.  Raym.  725.  Lutw.  589. 

•  Gilb.  Exec.  15.  2  Saund.  47.  2  Ld.  b  3  Campb.  521.  but  see  1  Stark.  Ni. 
Raym.  1075.  but  see  1  Maule  b  Sel.  711.  Pri.  43. 

f  1  Bay.  S.  Car.  Rep.  358.  accor.  In  this  case  it  was  held  by  the  three  judges  pre- 
sent, that  the  sheriff  should  make  the  levy  at  the  usual  and  customary  hours  of  doing 
business,  and  not  at  midnight,  or  other  improper  hours,  unless  under  special  cir- 
cumstances. 
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him,  not  exceeding  a  year's  rent;  and  also  that  the  arrears  of  king?s 
taxes,  for  one  year,  be  paid  to  the  collector.  For,  by  the  statute  8 
Ann.  c.  14.  §  1.  "  no  goods  or  chattels  whatsoever,  lying  or  being 
in  or  upon  any  messuage,  lands  or  tenements,  which  are  or  shall  be 
leased  for  life  or  lives,  term  of  years,  at  will,  or  otherwise,  shall  be 
liable  to  be  taken  by  virtue  of  any  execution,  on  any  pretence  what- 
soever, unless  the  party,  at  whose  suit  the  said  execution  is  sued 
out,  shall  before  the  removal  of  such  goods  from  off  the  said  pre- 
mises, by  virtue  of  such  execution  or  extent,  pay  to  the  landlord  of 
the  said  premises,  or  his  bailiff,  all  such  sum  or  sums  of  money  as 
are  or  shall  be  due  for  rent  for  the  said  premises,  at  the  time  of  the 
taking  such  goods  or  chattels,  by  virtue  of  such  execution,  provided 
the  said  arrears  of  rent  do  not  amount  to  more  than-  one  year's  rent; 
and  in  case  the  said  arrears  shall  exceed  one  year's  rent,  then  the  said 
party,  at  whose  suit  such  execution  is  sued  out,  paying  the  said  land- 
lord or  his  bailiff  one  year's  rent,  may  proceed  to  execute  his  judg- 
ment, as  he  might  have  done  before  the  making  of  this  act;  and  the 
sheriff,  or  other  officer,  is  thereby  empowered  and  required  to  levy, 
and  pay  to  the  plaintiff,  as  well  the  money  so  paid  for  rent  as  the  ex- 
ecution money:  Provided  always,  that  nothing  in  this  act  contained 
shall  extend,  or  be  construed  to  extend,  to  let,  hinder  or  prejudice  her 
majesty,  her  heirs  or  successors,  in  the  levying,  recovering  or  seizing 
any  debts,  fines,  penalties  or  forfeitures,  that  arc  or  shall  be  due,  pay- 
able or  answerable,  to  her  said  majesty,  her  heirs  or  successors;  but 
that  it  shall  and  may  be  lawful  for  her  majesty,  her  heirs  and  suc- 
cessors, to  levy,  recover  and  seize  such  debts,  fines,  penalties  and 
forfeitures,  in  the  same  manner  as  if  this  act  had  never  been  made.c" 
This  statute  extends  to  all  manner  of  executions  for  the  subject, 
upon  judgment  for  the  defendant,  as  well  as  the  plaintiff.^  And 
[*1054]  before  the  removal  of  goods  urider  a  sequestration  out  of 
the  court  of  Chancery,  the  landlord  is  entitled  to  a  year's  rent,  by 
the  equity  of  the  statute;  for  his  legal  remedy  by  distress  cannot  be 
enforced  against  sequestrators,  any  more  than  against  receivers.6 
But  the  king  not  being  bound  by  this  statute,  the  landlord  of  pre- 
mises on  which  goods  have  been  seized  under  an  extent,  in  chief  or 
in  aid/is  not  entitled  to  call  on  the  sheriff  to  pay  him  a  year's  rent, 
due  before  the  teste  of  the  writ.  And  where  goods  seized  under 
an  extent  had  been  kept  a  long  time  by  the  officers  on  the  premises, 
pending  a  reference  of  the  prosecutor's  claim,  during  which  a  sub- 
sequent arrear  of  rent  accrued  due  to  the  landlord,  the  court  refused 
to  interfere  in  his  behalf,  by  ordering  the  effects  to  be  sold,  and  the 
rent  in  arrear  paid  to  him  out  of  the  produce. s  In  cases  to  which 
the  statute  applies,  the  landlord  is  entitled  to  be  paid  his  whole 
rent,  without  deduction  of  poundage:1'  and  he  may  claim  forehand 
rent,  or  rent  stipulated  by  the  lease  to  be  paid  in  advance.1  He  is 
also  entitled  to  be  paid  the  rent  that  became  due  on  the  day  the 


«  §  8.  AVest  on  Extents,  113.  4  Price,  313. 

d2Wils.H0.  s  6  Price,  19. 

'  1  Swanst.  457.  >'  1  Str.  643. 
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goods  were  taken  in  execution ;k  which  rent  may  be  claimed,  al- 
though the  goods  had  been  before  distrained  upon  and  replevied. k 
But  he  can  only  claim  the  rent  due  at  the  time  of  taking  the  goods; 
and  not  that  which  accrues  after  the  taking,  and  during  the  continu- 
ance of  the  sheriff  in  possession:1  And  after  he  has  had  one  year's 
rent  paid  him,  he  is  not  entitled  to  another  upon  a  second  execu- 
tion:1" Nor  is  the  ground  landlord  within  the  act,  where  there  is  an 
execution  against  the  under-lessee.11  The  goods  of  a  tenant  are  liable 
to  a  year's  rent,  notwithstanding  an  outlawry  in  a  civil  suit:0  And 
where  a  sheriff's  officer,  being  in  possession  of  the  tenant's  effects 
under  an  outlawry,  made  a  distress  for  rent,  at  the  instance  of  the 
landlord,  and  sold  the  goods  so  distrained,  and  afterwards  the  out- 
lawry was  reversed;  it  was  ruled,  that  the  officer  was  liable  to  pay 
the  produce  of  the  goods  to  the  landlord,  in  an  action  for  money  had 
and  received.0  But  a  commission  of  bankrupt  is  not  considered  as 
an  execution  within  this  statute;  and  as  the  landlord  on  the  one 
hand  may  distrain  for  his  whole  rent,  even  after  an  assignment  and 
sale  by  the  assignees,  before  the  goods  are  removed  off  the  premises; 
so,  on  the  other  hand,  if  he  suffered  the  goods  to  be  removed 
*without  distraining,  he  must  in  general  come  in  for  his  rent  [*  1055] 
pro  rata  with  the  other  creditors.11 

It  is  in  general  necessary  for  the  landlord  to  give  notice  to  the 
sheriff,  of  the  rent  in  arrear;  and  it  is  usually  given,  before  the 
removal  of  the  goods  from  the  premises,  i  But  where  a  sheriff, 
with  knowledge  that  there  is  rent  due  to  the  landlord,  proceeds  to 
sell  the  tenant's  goods,  by  virtue  of  a  writ  of  fieri  facias,  without 
retaining  a  year's  rent,  he  will  be  liable  to  an  action,  although  no 
specific  notice  has  been  given  to  him  by  the  landlord.1'  And  he  is 
bound  to  retain  a  year's  rent  out  of  the  proceeds  of  a  tenant's  goods 
taken  in  execution,  provided  he  has  notice  of  the  landlord's  claim, 
at  any  time  while  the  goods  or  the  proceeds  remain  in  his  hands; 
and  the  court,  upon  motion,  ordered  the  rent  to  be  paid  to  the  land- 
lord, even  where  the  notice  was  given  after  the  removal  of  the 
goods  from  the  premises. s  If  the  sheriff  remove  the  goods  after 
notice,  without  satisfying  the  landlord,  he  is  liable  to  a  special  action 
on  the  case  for  damages,  on  the  statute;  or,  instead  of  bringing  an 
action,  the  landlord  may  move  the  court  out  of  which  the  execution 
issued,  that  he  may  be  paid  what  is  due  to  him,  out  of  the  money 
levied,  if  sufficient  for  the  purpose,  or  otherwise  so  much  as  it  will 
satisfy.*  The  action  on  the  statute  may  be  brought  by  aji  executor 
or  administrator;"  or  by  a  trustee  of  an  outstanding  satisfied  term  to 
attend  the  inheritance.*     And  such  an  action  may  it  seems  be  main- 
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tained,  if  the  sheriff  remove  any  part  of  the  tenant's  goods,  without 
retaining  a  year's  rent,  though  other  part  be  left  on  the  premises.31 
But  if,  upon  the  goods  of  a  tenant  being  taken  in  execution,  an  agent 
of  the  landlord  take  from  the  sheriff's  officer  an  undertaking  for  a 
year's  rent,  and  then  consent  to  the  goods  being  sold,  the  landlord 
cannot  afterwards  maintain  an  action  against  the  sheriff,  for  not  pay- 
ing him  a  year's  rent,  on  making  the  levy,  although  the  rent  be  not 
paid  according  to  the  undertaking,  and  although  the  undertaking  be 
void,  under  the  statute  of  frauds,  for  not  stating  any  consideration. y 
And  an  action  for  money  had  and  received  cannot  be  maintained  by 
a  landlord,  to  recover  the  amount  of  a  year's  rent  against  the  sheriff, 
who  has  sold  his  tenant's  goods  under  an  execution.2  In  an  action 
[*1056]  against  the  sheriff,  *for  removing  goods  without  paying 
a  year's  rent,  the  declaration  need  not  state  all  the  particulars  of  the 
demise;a  but  if  it  do,  and  they  are  not  proved  as  stated,  the  plaintiff 
will  be  nonsuited. a  In  support  of  such  an  action,  an  existing 
tenancy  must  be  proved  :b  but  it  is  sufficient  for  the  plaintiff  to  prove 
the  occupation  by  the  tenant;0  and  it  lies  on  the  defendant  to  shew 
that  the  rent  has  been  paid.c 

The  benefit  of  the  statute  8  Ann.  c.  14.  §  1.  was  extended,  for 
the  recovery  of  arrears  of  king's  taxes,  by  the  statute  43  Geo.  III. 
c.  99.  §  37.  "which  enacts,  that  no  goods  or  chattels  whatever, 
belonging  to  any  person  or  persons,  at  the  time  any  of  the  duties  to 
be  assessed  under  the  regulations  of  that  act  became  in  arrear,  shall 
be  liable  to  be  taken,  by  virtue  of  any  execution,  or  other  process, 
warrant  or  authority,  or  by  virtue  of  any  assignment,  on  any  account 
or  pretence  whatever,  except  at  the  suit  of  the  landlord  for  rent, 
unless  the  party  at  whose  suit  the  .said  execution  or  seizure  shall  be 
sued  out  or  made,  or  to  whom  such  assignment  shall  be  made,  shall, 
before  the  sale  or  removal  of  such  goods  or  chattels,  pay  or  cause  to 
be  paid  to  the  collector  or  collectors  of  the  said  duties  so  due,  all 
arrears  of  the  said  duties,  which  shall  be  due  at  the  time  of  seizing 
such  goods  or  chattels,  or  which  shall  be  payable  for  the  year  in 
which  such  seizure  shall  be  made;  provided  the  duties  shall  not  be 
claimed  for  more  than  one  year;  and  in  case  the  said  duties  shall  be 
claimed  for  more  than  one  year,  then  the  said  party,  at  whose 
instance  such  seizure  shall  have  been  made,  paying  the  said  collec- 
tor or  collectors  the  aforesaid  duties  due  for  one  whole  year,  may 
proceed  in  his  seizure,  as  he  might  have  done  if  no  duties  had  been 
so  claimed;  but  in  case  of  refusal  to  pay  the  said  duties,  the  said 
collector  or  collectors  are  thereby  authorized  and  required  to  distrain 
such  goods  and  chattels,  notwithstanding  such  seizure  or  assignment, 
and  proceed  to  the  sale  thereof  according  to  that  act,  in  order  to 
obtain  payment  of  the  whole  of  the  said  duties  so  assessed,  together 
with  the  reasonable  costs  and  charges  attending  such  distress  and 
sale;  and  every  such  collector  so  doing,  shall  be  indemnified  by 
virtue  of  this  act." 
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On  the  return  day  of  the  fieri  facias,  the  sheriff  may  be  called 
upon  by  rule,  to  return  the  writ:  and  if  he  do  not  return  it,  or 
offer  a  reasonable  excuse,  the  courts  will  grant  an  attachment  against 
him.d  And  where  the  sheriff  seizes  goods  under  a  fieri  facias,  and 
keeps  possession  at  the  defendant's  desire,  to  enable  him  to  pay  the 
debt  and  *costs  without  sale;  the  defendant,  after  such  pay-  [*1057] 
ment,  may,  in  the  Common  Pleas,  rule  the  sheriff  to  return  the  writ.e 
But  that  court' will  not,  on  the  motion  of  the  defendant,  compel  the 
sheriff  to  give  a  specific  return  of  the  particulars  and  proceeds  of 
goods  sold  under  a  fieri  facias,  on  the  ground  that  his  officer  has 
wasted  the  goods. f  And,  after  an  action  brought  against  the  sheriff 
of  Chester,  for  not  levying  under  a  writ  of  fieri  facias  issued  out 
of  the  court  of  Great  Session,  the  court  of  King's  Bench  refused  to 
grant  a  rule  for  the  sheriff  to  give  the  plaintiff  inspection  of  the 
writ,  in  order  to  frame  his  declaration,  although  the  writ  was  in  the 
sheriff's  possession. f 

If  the  property  of  the  goods  be  disputed,  which  frequentty  happens 
on  a  commission  of  bankrupt,  &c.  the  courts,  on  the  suggestion  of 
a  reasonable  doubt,  will  protect  the  sheriff,  by  enlarging  the  time 
for  making  his  return,  till  the  right  be  tried  between  the  contending 
parties,  or  one  of  them  has  given  him  a  sufficient  indemnity:11  And 
accordingly,  the  court  of  King's  Bench,  upon  the  application  of  the 
sheriff,  enlarged  the  time  for  his  making  a  return  to  a  writ  of  fieri 
facias,  upon  suggestion  of  a  reasonable  doubt,  whether  the  goods 
seized  under  the  writ  were  not  bound  by  an  extent,  afterwards 
issued  at  the  suit  of  the  crown  for  malt  duties:  for  the  purpose  of 
inducing  the  plaintiff  to  go  into  the  court  of  Exchequer,  and  there 
contest  the  question  of  right  with  the  crown-,  in  a  more  eligible 
manner  than  in  this  court.'  So,  where  it  appeared  by  affidavit,  that 
writs  of  extent  and  fieri  facias  had  been  issued  on  the  same  day,  the 
court  of  King's  Bench,  for  protecting  the  sheriff,  refused  to  allow  a 
venditioni  exponas  to  be  issued,  on  the  return  of  the  fieri  facias,  to 
compel  him  to  sell  the  goods  under  it.k  So,  where  a  bankrupt 
brought  one  action,  and  his  assignees  another,  against  the  sheriff,  the 
court  allowed  the  latter  to  pay  the  money  levied  into  court,  and 
stayed  the  proceedings,  until  the  trial  of  an  issue  between  the  bank- 
rupt and  his  assignees.1  And  in  general,  when  an  action  is  brought 
against  the  sheriff,  by  assignees  of  a  bankrupt,  for  taking  goods 
in  execution  after  a  bankruptcy,  the  courts  will  assist  the  sheriff,  by 
*staying  the  proceedings  until  he  is  indemnified,  on  proper  [*1058] 
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and  equitable  terms:"1  and  the  terms  imposed  by  the  court  of  King's 
Bench  in  a  late  case"  were,  the  sheriff's  paying  over  the  money 
levied  to  the  assignees,  with  the  costs  of  the  action  up  to  that  time, 
being  allowed  his  poundage,  and  expenses  incurred  in  the  execution, 

The  returns  commonly  made  by  the  sheriff  to  a  fieri  facias,  are 
first,  fieri  feci,  or  that  the  sheriff  has  caused  to  be  made  of  the  de- 
fendant's goods,  the  whole  or  a  part  of  the  debt,  &c.  which  he  has 
ready  to  be  paid  to  the  plaintiff;0  secondly,  that  he  has  taken  goods 
of  the  defendant,  to  a  certain  amount,  which  remain  in  his  hands 
unsold  for  want  of  buyers^  thirdly,  nulla  bona,*  which  is  either 
general,  that  the  defendant  has  no  goods  in  his  bailiwick,  whereof 
he  can  cause  to  be  made  the  sum  directed  to  be  levied,  or  any  part 
thereof;  or  special,  with  this  addition,  that  the  defendant  is  a  bene- 
ficed clerk,  having  no  lay  fee  within  his  bailiwick;1'  or,  being  an 
executor  or  administrator,  that  he  has  wasted  the  goods  of  the  tes- 
tator or  intestate:s  fourthly,  that  the  sheriff  has  made  his  mandate  to 
the  bailiff  of  a  liberty,  who  has  given  him  no  answer,  or  returned 
nulla  bona,1  &c. 

If  fieri  feci  be  returned,  the  plaintiff  may  proceed  against  the 
sheriff  for  the  money,  by  rule  of  court,  or  action  of  debt  founded  on 
his  return;  or  by  action  of  assumpsit  for  money  had  and  received: 
and  the  latter  action  is  maintainable,  without  making  any  previous 
demand  of  payment:"  Or,  though  no  return  be  made,  an  action  of 
debt,  account,  or  assumpsit,  will  still  lie  against  the  sheriff,  or  his 
executors,  for  the  money  levied  :x  And  in  such  an  action,  the  de- 
fendant cannot  plead  the  statute  of  limitations ;  for  though,  till  the 
writ  be  returned,  it  is  not  a  matter  of  record,  yet  it  is  founded  upon 
a  record,  and  has  a  strong  relation  to  it:y  But  where  the  sheriff  by 
mistake  returned  to  a  fieri  facias,  that  he  had  money  in  his  hands, 
ready  to  be  paid  over  to  the  plaintiffs,  whereas  it  had  been  paid  over, 
through  the  misconduct  of  his  officer,  to  the  solicitor  of  a  commis- 
sion of  bankrupt  issued  against  the  defendant,  (the  original  debtor,) 
under  which  commission  one  of  the  plaintiffs  was  appointed  as- 
signee, who  knew  of  and  did  not  object  to  such  payment;  the  court 
of  Common  Pleas  held,  that/ this  amounted  to  an  assent  on  the  part 
[*1059]  of  such  ^plaintiff,  to  ratify  the  payment,  and  consequently 
that  the  sheriff  was  not  liable  to  pay  over  to  the  plaintiffs,  the  sum 
which  he  stated  in  his  return  to  have,  received  for  them.z  So,  where 
the  plaintiff  had  appointed  a  special  bailiff  and  agent,  to  manage  the 
sale  of  goods  under  a  fieri  facias,  it  was  holden  that  the  sheriff  was 
discharged;  although,  on  being  ruled  to  return  the  writ,  he  returned 
that  he  had  sold,  and  that  he  had  made  deductions,  which  he  had  no 
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right  to  make  in  point  of  law. a  And,  in  an  action  brought  against 
the  sheriff  for  money  levied  under  a  fieri  facias,  without  any  pre- 
vious demand,  the  court  of  King's  Bench  stayed  the  proceedings, 
upon  payment  of  the  sum  levied,  without  costs.b  The  sheriff's  re- 
turn to  a  writ  of fieri  facias,  that  he  has  levied  the  money,  is  not 
sufficient  evidence  to  prove  that  he  has  paid  it  over  to  the  judgment 
creditor,  so  as  to  charge  the  latter  with  the  receipt  of  it,  in  an  action 
for  money  had  and  received.0 

When  the  sheriff  has  taken  the  defendant's  goods  upon  a  fieri 
facias,  to  the  amount  of  the  sum  directed  to  be  levied,  the  defend- 
ant is  discharged,  and  may  plead  it  in  bar  to  an  action  of  debt,  or 
scire  facias  upon  the  judgment. d  But  where  two  persons  are 
jointly  and  severally  bound,  and  execution  is  had  against  one  of 
them,  and  his  goods  are  seized,  but  not  sold,  this  cannot  be  pleaded 
in  an  action  of  debt  against  the  other  obligor;  because  it  is  no  actual 
satisfaction.6 

If  part  of  the  money  only  be  levied,  the  plaintiff  may  have  a 
fieri  facias, {  capias  ad  satisfaciendum,*  or  elegit, h  for  the  residue: 
Or  he  may  bring  an  action  on  the  judgment  for  the  residue,  wherein 
the  defendant  may  be  arrested,  if  he  was  not  arrested  in  the  original 
action.1  But  the  first  writ  must  be  returned,  before  a  second  exe- 
cution can  be  taken  out;k  for  that  must  be  grounded  on  the  first  writ, 
and  recite  that  all  the  money  was  not  levied  thereon:  though  if 
upon  the  first,  all  the  money  had  been  levied,  the  writ  need  not 
have  been  returned,  for  no  further  process  was  necessary;1  and  if 
nothing  be  levied  on  the  first  writ,  it  need  not  be  recited  in  the 
second."1 

If  the  sheriff  return  that  he  has  taken  goods,  which  remain  in  his 
hands  unsold  for  want  of  buyers,  the  plaintiff  may  sue  out  a  writ  of 
^venditioni  exponas,  reciting  the  former  writ  and  return,  [*1060] 
and  commanding  the  sheriff  to  expose  the  goods  to  sale,  and  have 
the  monies  arising  therefrom  in  court,  at  the  return  of  it;"  or,  if 
goods  are  not  taken  to  the  value  of  the  whole,  the  plaintiff  may 
have  a  venditioni  exponas  for  part,  and  a  fieri  facias  for  the  resi- 
due, in  the  same  writ.0  And  it  is  said,  that  if  a  sheriff  seize  goods 
to  the  value,  and  return  it,'he  is  bound  to  find  buyers. p  But  where 
it  appeared  by  affidavit,  that  writs  of  extent  and  fieri  facias,  had 
been  issued  on  the  same  day,  the  court  of  King's  Bench,  we  have 
seen,i  refused  to  allow  a  venditioni  exponas  to  be  issued,  on  the 
return  of  the  fieri  facias,  to  compel  the  sheriff  to  sell  the  goods 

»  PalUster  v.  Fallister,  H.  56  Geo.  III.         t  Barnes,  213.  2  Chit.  Rep.  203.  Ante, 
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under  it.  And  the  court  of  Common  Pleas  refused  to  grant  an  at- 
tachment against  the  sheriff,  because  he  had  returned  to  a  writ  of 
venditioni  exponas,  that  part  of  the  goods  levied  remained  in  his 
hands,  for  want  of  purchasers.1-  A  sheriff  having  returned  a  levy 
under  a  writ  of fieri  facias,  cannot  return  to  a  venditioni  exponas, 
that  he  has  sold  the  goods,  but  detains  the  money  for  another  plain- 
tiff, under  a  prior  writ  of  execution;  and  the  court  of  Exchequer 
quashed  such  return  on  motion,  and  would  not  give  the  sheriff  leave 
to  amend  it.s  But  where,  on  a  writ  of  venditioni  exponas  for  goods 
already  taken  in  execution,  with  a  clause  of  fieri  facias  for  the 
residue,  the  sheriff  returned  that  he  had  made  a  certain  sum  of  the 
said  goods,  but  omitted  by  mistake  to  return  nulla  bona  to  the  fieri 
facias,  the  court  of  Common  Pleas  allowed  the  sheriff  to  amend  the 
return,  and  set  aside  an  attachment  issued  against  him  for  not 
making  it.1 

When  the  old  sheriff  returns  that  he  has  taken  goods,  which  re- 
main in  his  hands  for  want  of  buyers,  the  usual  way  of  proceeding, 
in  the  King's  Bench,  is  by  writ  of  distringas  to  the  new  sheriff,  com- 
manding him  to  distrain  the  old  one,  till  he  sell  the  goods,"  &c.  Of 
this  writ  there  are  two  sorts;  the  first,  which  is  the  more  ancient, 
commands  the  sheriff  to  whom  it  is  directed,  to  distrain  the  late 
sheriff,  so  that  he  expose  the  goods  to  sale,x  and  cause  the  monies 
arising  therefrom  to  be  delivered  to  the  present  sheriff,  in  order  that 
such  sheriff  may  have  those  monies  in  court,  at  the  return  :>'  The 
other  writ,  which  is  the  most  usual,2  is  to  distrain  the  late  sheriff,  to 
[*1061]  sell  the  goods,  and  have  the  money  in  court  himself.a  And 
when  there  has  been  collusion  between  the  defendant  and  the  sheriff, 
the  court  will  not  prevent  the  plaintiff  from  proceeding  at  the  same 
time  by  action  for  a  false  return,  and  by  distringas  against  the  late 
sheriff,  to  make  a  return  to  a  venditioni  exponas.^  But  where  the 
sheriff's  of  London,  having  taken  the  defendant's  goods  in  execution 
under  a  writ  of  fieri  facias,  were  ruled,  on  the  8th  of  February 
1811,  to  return  the  writ;  and  returned  on  the  11th,  that  they  had 
the  goods  in  hand  for  want  of  buyers;  after  which  the  plaintiff,  with- 
out issuing  a  writ  of  venditioni  exponas,  lay  by  till  a  commission  of 
bankrupt  issued  against  the  defendant,  founded  on  an  act  of  bank- 
ruptcy prior  to  the  execution,  and  till  after  the  then  sheriffs  had 
delivered  up  the  goods  to  the  assignees  of  the  bankrupt  on  the  16th 
of  March,  and  had  gone  out  of  office  in  September  following;  and 
then  in  January,  1812,  issued  a  writ  of  distringas  to  the  present 
sheriffs,  to  distrain  the  late  sheriffs,  for  not  selling  the  goods;  the 
court  of  King's  Bench,  under  these  circumstances,  set  aside  the  last- 
mentioned  writ,  leaving  the  plaintiff  to  his  remedy  by  action,  if  the 
commission  were  fraudulent,  as  alleged  by  him.c     So  where  the 
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sheriff,  in  Michaelmas  term,  returned  to  a  writ  of  fieri  facias, 
"  goods  in  hand  for  want  of  buyers,  value  unknown,"  and  no  further 
steps  were  taken  by  the  plaintiff  till  Trinity  term  following,  and  in 
the  mean  time  the  goods  were  seized  under  an  extent  hy  the  crown; 
the  court  would  not  compel  the  sheriff  to  make  good  the  loss  to  the 
plaintiff,  but  quashed  a  writ  of  distringas  which  had  been  issued 
for  that  purpose,  although  the  plaintiff  had  given  all  the  indulgence, 
with  the  advice  and  concurrence  of  the  sheriff's  officer. d  On  an 
alias  distringas  against  the  late  sheriff,  for  not  selling  goods  on  a 
venditioni  exponas,  the  court  ordered  the  issues  to  be  increased  to 
the  amount  of  the  debt,  and  costs  subsequently  incurred. e 

The  return  of  nulla  bona  is  proper,  when  the  defendant  has  no 
goods  or  chattels  in  the  bailiwick  of  the  sheriff,  whereof  he  can 
cause  to  be  made  the  debt  and  costs,  or  damages  recovered;  but 
when  the  defendant  has  goods,  though  the  sheriff  is  prevented  from 
taking  them  by  the  allowance  of  a  writ  of  error,  he  should  not 
return  nidla  bona,  but  the  fact  of  a  writ  of  error  having  been  sued 
out  and  allowed,  as  an  excuse  for  not  taking  them.f  If  the  sheriff 
return,  on  a  *  fieri  facias,  that  the  defendant  has  no  goods  [M062] 
in  his  bailiwick,  the  plaintiff,  if  it  be  true,  may  have  another  writ 
of  fieri  facias  into  the  same  county,  or  a  testatum  fieri  facias 
into  a  different  county,  suggesting  that  the  defendant  has  goods 
there;"  which  latter  writ  may  be  awarded  into  Wales,  or  a  county 
palatine:^  Or  the  plaintiff,  in  that  case,  may  sue  out  a  capias  ad 
satisfaciendum,'1  or  elegit:  And  a  testatum  fieri  facias  may  be 
either  for  the  whole,  or,  on  the  return  of  a  partial  levy,  for  the  resi- 
due.14 In  any  of  these  writs,  there  may  be  a  clause  of  non  omit  las;1 
commanding  the  sheriff,  that  he  do  not  omit,  on  account  of  any 
liberty  in  his  county,  but  that  he  enter  the  same,  &c. :  which  clause 
may  be  inserted  in  the  first  process. m  If  the  return  be  not  true,  the 
plaintiff  may  maintain  an  action  against  the  sheriff,  for  a  false  return; 
in  which  action,  the  sheriff  cannot  go  into  circumstancial  evidence 
to  impeach  the  judgment,  on  the  ground  of  a  collateral  fraud:11  And 
when  the  sheriff  returns  nulla  bona,  and  there  is  a  recovery  against 
him  for  his  false  return,  that  vests  no  property  of  the  goods  in  him 
or  the  plaintiff;  but  they  remain  in  the  defendant,  and  are  liable  to  a 
subsequent  execution  for  his  debt.0  But  an  action  on  the  case  does 
not  lie  against  the  sheriff,  who  has  not  been  ruled  to  return  the  writ, 
for  neglecting  to  have  the  money  in  court,  according  to  the  exigency 
of  a  fieri  facias.? 

The  plaintiff  cannot  regularly  sue  out  a  fieri  facias  into  a  differ- 
ent county  from  that  where  the  action  is  laid,  without  a  testatum;* 
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nor  a  testatum,  without  a  previous  fieri  facias.*  But  the  award 
of  a  testatum  on  the  roll,  is  sufficient  to  warrant  a  fieri  facias 
into  a  different  county:3  or  if  a  fieri  facias  be  sued  out  into  one 
county,  when  it  should  have  been  a  testatum,  without  any  original 
fieri  facias,  and  the  plaintiff  afterwards  sue  out  an  original  fieri 
facias,  the  court  will  permit  the  party  to  amend  the  former  writ, 
by  making  it  a  testatum,  on  payment  of  costs;*  and  they  will  not  set 
aside  a  testatum,  sued  out  without  an  original  fieri  facias  to  war- 
rant it,  if  the  plaintiff  afterwards  sue  out  such  original  fieri  facias, 
[*1063]  and  get  it  * returned  and  filed,  so  as  to  be  able  to  produce  it 
on  shewing  cause,"  though  a  writ  of  error  has  been  previously 
brought."  So,  where  the  record  was  produced  in  court,  on  which 
an  original  capias  ad  satisfaciendum  was  entered,  with  the  sheriff's 
return  thereto,  the  court  of  King's  Bench  permitted  the  plaintiff  to 
sue  out  and  seal  an  original  capias  ad  satisfaciendum,  to  warrant 
a  testatum  into  a  different  county  :>"  And  in  that  court,  it  is  said 
that  the  fieri  facias,  on  which  the  testatum  is  founded,  is  returned 
of  course  by  the  attornies  themselves,  as  originals  are.z  In  all  con- 
tinued writs,  the  alias  or  testatum  must  be  tested  the  day  the  for- 
mer was  returnable;11  and  if  a  fieri  facias  issue  to  the  sheriff, 
returnable  on  a  general  return  day,  and  he  at  that  day  return  nulla 
bona,  a  testatum  may  issue  on  the  day  following,  and  execution 
thereon  will  be  good;  for  though,  on  mesne  process,  there  can  be 
no  testatum  till  the  quarto  die  post,  yet  it  is  otherwise  in  writs  of 
execution,  for  on  these  the  party  has  no  day  in  court.b 

If  the  sheriff  return  nulla  bona,  and  the  defendant  is  a  beneficed 
clerk,  having  no  lay  fee,  there  goes  a  fieri  or  levari  facias  to  the 
bishop  of  the  diocese  wherein  the  benefice  is,  commanding  him  to 
make  or  levy  the  sum  recovered,  of  the  ecclesiastical  goods  and 
chattels  of  the  defendant.0  This  writ  is  similar  to  a  common  fieri 
facias;  and  the  bishop,  who  is  in  nature  of  a  temporal  officer  or 
ecclesiastical  sheriff,  may  seize  and  sell  the  profits  of  the  benefice :d 
But  he  must  return  fieri  or  levari  feci,  and  not  sequestrari  feci, 
upon  this  writ.d  He  may  also,  like  the  sheriff,  be  called  on  by  rule 
to  return  the  writ;e  and  if  he  make  a  false  return,  will  be  liable  to 
an  action.1"    Upon  this  writ,  the  bishop  or  his  officer  makes  out  a 


'3  Durnf.  &  East,  388.  «  2  Salk.  590. 

'Barnes,  196,  7.  and  see  Prac.    Reg.        *ld.  699.  Ante,  173. 
210.  212.  Append.  Chap.  XLI.  §  27.   62.         b  T.  Jon.  200. 

It  is  not  sufficient,  however,  to  verify  the         c  Gilb.  Exec.  26.  Bac.  Abr.  tit.  Execu- 

fact  of  an   original  fieri  facias  having  lion,  360.  Append.  Chap.  XLI.  §  69,  &c. 

been  awarded,  by  affidavit;  but  the  plain-  For  the  history  of  this  writ,  and   what 

tiff  ought  to  have  the  roll  in  court.     Per  may  be  taken  under  it,  see  3  Bos.  &  Pul. 

Cur.  M. 42  Geo.  III.  K.  B.  326.  per  Alvanley,  Ch.  J.  Or,  instead  of  a 

1  3  Durnf.  &.  East,  657.  1  H.  Blac.  541.  fieri  or  levari,  facias  de  bonis  ecclesiasticis, 

Ante,  1037.  a  sequestrari  facias  may  be  issued;  for 

"2  Salk.  589,    90.   Barnes,    200,   201.  which  see  Append.  Chap.  XLI.  §  72. 
208,  9.  211.3  Durnf.   &   East,  388.  657.         d  1  Mod.  260.  2  Mod.  257,  8.  1  Freem. 

but  see  7  East,  296.  Ante,  1034.  230.  S.  C. 

1  5  Durnf.  &  East,  272.  e  1  Str.  87. 

y  6  Durnf.  &  East,  450.  Append.  Chap.        '  1  Sid.  276.  Gilb.  Exec.  26.  and  see  1 

XLI.  §  97.  Salk.  320.  1  Ld.  Raym.  265.  S.  C. 
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sequestration,^  directed  to  the  churchwardens,  or,  upon  proper 
security,  to  persons  of  the  plaintiff's  own  appointment,  requiting 
them  to  sequester  the  tithes,  and  other  profits  of  the  benefice;  which 
sequestration  should  be  forthwith  duly  published,  by  reading  it  in 
church  during  divine  service,  and  afterwards  at  the  church  door, 
and  fixing  a  copy  *thereon;  for  where  a  sequestration  was  [*1064] 
made  out,  and  not  published  while  the  writ  was  in  force,  but  was 
stayed  in  the  register's  hands,  by  desire  of  the  plaintiff's  attorney, 
the  court  held  that  it  had  no  priority,  as  against  other  sequestrations, 
afterwards  made  out  and  duly  published;  but  that  if  it  had  been 
published,  the  execution  would  have  taken  effect,  and  must  have 
been  first  satisfied,  notwithstanding  it  was  then  returnable.11  The 
writ  of  fieri  or  levari  facias  de  bonis  ecclesiasticis  is  a  continuing 
execution;  and  if  the  sequestration  issue  and  be  published  before 
the  writ  is  returnable,  it  is  sufficient;  and  the  plaintiff  is  entitled  to 
the  growing  profits  from  time  to  time,  though  long  after  it  is  return- 
able, until  he  is  satisfied  the  sum  indorsed  on  the  writ.h  Yet,  if  it 
be  actually  returned,  the  authority  of  the  bishop  is  at  an  end: 
Therefore,  where  such  a  writ  remained  in  the  hands  of  the  bishop 
long  after  it  was  returnable,  who  sequestered  the  profits  of  the  vicar- 
age, accruing  as  well  before  the  return  day  as  after,  and  being  ruled 
to  return  the  writ,  returned  only  the  amount  of  sum  levied  up  to 
the  return  day,  the  court  of  Common  Pleas  would  not  order  the 
writ  and  return  to  be  taken  off  the  file;  but  would  only  permit  the 
return  to  be  amended,  by  inserting  the  sum  levied  up  to  the  time 
when  the  writ  was  actually  returned:1  The  proper  way  would  have 
been,  to  have  ruled  the  bishop  from  time  to  time,  to  know  what  he 
had  levied. k  When  a  bishop  grants  a  sequestration  against  the 
effects  of  a  clergyman  within  his  diocese,  he  stands  in  the  same 
situation  as  a  sheriff;  and  the  court  has  the  same  power  over  him  as 
over  that  officer:  Therefore,  where  four  writs  of  sequestration  had 
issued  against  the  effects  of  a  clergyman  at  the  same  time,  by  the 
same  attorney,  at  the  suit  of  different  persons,  and  they  had  been 
entered  so  as  to  postpone  the  execution  of  the  plaintiff,  who  was 
entitled  to  priority,  the  court  ordered  the  bishop  to  return  what  he 
had  levied,  and  give  precedence  to  the  writ  issued  at  the  suit  of  the 
plaintiff.1 

In  an  action  against  an  executor  or  administrator,  if  the  sheriff 
return  nulla  bona  to  the  fieri  facias,  the  plaintiff  must  proceed  by 
scire  fieri  inquiry,™  or  action  of  debt  upon  the  judgment,  suggest- 
ing a  devastavit:  but  if  a  devastavit  be  returned  by  the  sheriff,  the 
plaintiff  may  have  execution  immediately  against  the  defendant,  by 
fieri  facias  de  bonis propriis,n  or  capias  ad  satisfaciendum.0 

*If  the  sheriff  return,  that  he  has  made  his  mandate  to  the  [*1065] 

%  Burn's  Eccles.  Law,  lit.  Sequestration,  *  Id.  583. 

3  V.  317.  Append.  Chap.  XLI.  %75.  '1  Dowl.  &  Ryl.  486. 

h  Burn's  Eccles.  Law,  tit.  Sequestration,  m  Lit.  Ent.  664.  Append.  Chap.  XLIII. 

3  V.  317.  Legassicke  v.  Bishop  of  Exeter,  §  84. 

£.  22  Geo.  III.  1  Cromp.  359.  2  H.  Blac.  "  Thes.  Brev.  46,  7. 122.  125.  Append. 

582.  but   see  Wood's  Inst.    608,    9.    1  Chap.  XLI.  §  76,  7. 

Cromp.  345.  semb.  contra.  °  Append.  Chap.  XLI.  §  88. 

'2  H.  Blac.  582. 
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bailiff  of  a  liberty,  who  has  given  him  no  answer,  the  bailiff  may  be 
called  upon  by  rule,  to  return  the  mandate^  and  if  he  do  not  return 
it,  will  be  liable  to  an  attachment:  Or  if  he  return  nulla  bona,  &c. 
the  plaintiff  may  proceed  thereon,  in  like  manner  as  if  the  sheriff 
had  returned  it:  And  if  the  bailiff  make  an  insufficient  return,  he 
is  liable  to  be  amerced  for  it,  and  not  the  sheriff,  by  the  statute  27 
Hen.  VIII.  c.  24.  i 


After  a  fieri  facias,  if  the  plaintiff  be  not  satisfied,  he  may  have  a 
capias  ad  satisfaciendum,  against  the  person  of  the  defendant,  or 
an  elegit,  against  his  goods  and  a  moiety  of  his  lands;  or  he  may 
sue  out  either  of  these  writs  in  the  first  instance. 

It  has  been  said,  that  where  judgment  is  given  against  one  who 
is  in  view  of  the  court,  or  in  Westminster  hall,  it  may  be  executed 
immediately,  and  the  party  taken  or  sent  for  into  court  and  com- 
mitted.1' This  however  is  a  case  that  can  scarcely  occur  in  civil 
actions,  wherein  the  judgment  is  not  given  in  court,  but  signed,  on 
taxing  costs,  in  the  king's  bench  or  prothonotaries  office.  The 
usual  mode  therefore,  of  executing  a  judgment  against  the  person  of 
the  defendant,  is  by  writ  of  capias  ad  satisfaciendum:  And  when 
he  is  at  large,  it  commands  the  sheriff,  or  other  officer  to  whom  it  is 
directed,  to  take  the  defendant,  and  him  safely  keep,  so  that  he  may 
have  his  body  in  court,  on  the  return  day,  to  satisfy  the  plaintiff.* 
When  the  defendant  is  already  in  custody,  there  is  no  occasion  for 
this  writ;  but  if  the  plaintiff  would  proceed  against  his  body,  he  must 
charge  him  in  execution,  as  directed  in  a  former  chapter.1 

The  process  of  capias  after  judgment  is  not  given  by  the  express 
words  of  any  statute,  but  arises  by  consequence  of  law;  it  being  a 
rule,  that  whenever  a  capias  is  allowed  on  mesne  process  before 
judgment,  it  may  be  had  upon  the  judgment  itself. u  This  process 
therefore  lies  after  judgment,  in  every  instance  where  the  defendant 
was  subject  to  a  capias  before;"  and  it  may  be  taken  out  against  the 
defendant  sued  by  a  wrong  name,  if  he  has  omitted  to  take  advan- 
tage of  the  misnomer:>'  but  it  lies  not  against  peers,  or  members  of 
the  House  of  Commons,  except  upon  a  statute  merchant  or  statute 
[*1066]  staple,2  or  recognizance  in  nature  of  a  statute  staple;2  nor 
against  ambassador's,  and  other  public  ministers,  or  their  domestic 
servants;3  nor  the  servants  in  ordinary  of  the  king,  or  queen  regent;b 
nor  against  members  of  corporations  aggregate,  or  hundredors,  for 
any  thing  done  in  their  corporate  capacity,  or  under  the  statutes  of 
hue  and  cry,c  &c.  Neither  does  it  lie  against  an  heir,  on  a  special 
judgment,  for  the  debt  of  his  ancestor,  to  be  levied  of  the  lands 
descended;11  nor  against  executors  or  administrators,  unless  a  devas- 


r  2  Durnf.  &.  East,  5.  i  2  Str.  1218.  Ante,  *458. 

i  Gilb.  C.  P.  30.  2  Durnf.  k  East,  12.           »  2  Eeon.  173,  4.  1  Cromp.  345. 

r3  Salk.  160.  '*Ante,  *216. 

■  Append.  Chap.  XLI.  §  78,  &x.  b  Id.  215. 

'  Chap.  XV.  p.  367,  &c.  c  Id.  *218. 

u  3  Salk.  286.  rt  2  Wms.  Saund.  7.  (4).  Anie,  971. 

*  3  Co.  12. 
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tavit  be  returned.e  And  by  the  statute  57  Geo.  III.  c.  99.  §  47, 
"  no  penalty  or  costs  incurred  by  any  spiritual  person,  by  reason 
of  any  non-residence  on  his  benefice,  shall  be  levied  by  execution 
against  the  body  of  any  such  person,  whilst  he  shall  hold  the  same, 
or  any  other  benefice,  out  of  the  profits  of  which  the  same  can  be 
levied  by  sequestration,  within  the  term  of  three  years;  and  in  case 
the  body  of  any  such  spiritual  person  shall  be  taken  in  execution  for 
the  same,  the  court  in  which  the  same  was  recovered,  or  any  judge 
thereof,  may  and  shall,  upon  application  made  for  that  purpose, 
discharge  the  party  from  such  execution,  in  case  it  shall  be  made 
appear,  to  the  satisfaction  of  such  court  or  judge,  that  such  penalty 
and  costs  can  be  levied  as  aforesaid." 

An  infant  seems  to  be  liable  to  this  process  ;f  and  it  may  be  taken 
out  against  bail,  in  the  King's  Bench,  without  any  previous  fieri 
facias,  or  return  of  nulla  bona;%  but  in  the  Common  Pleas,  or 
Exchequer,  &c.  the  bail  are  not  subject  to  a  capias:h  nor  does  it  lie 
on  a  common  law  recognizance,1  or  recognizance  taken  in  the  King's 
Bench,  on  bringing  a  writ  of  error;1  nor.for  damages,  against  tenant 
in  dower,k  &c.  After  interlocutory  judgment  against  a  feme  upon 
a  contract,  she  married;  and  the  court  held,  that  the  plaintiff  might 
proceed  to  judgment  and  execution  against  her,  without  joining  the 
husband  by  scire  facias:  and  a  capias  ad  satisfaciendum  against 
her,  following  the  judgment,  was  at  all  events  regular,  though  the 
plaintiff  had  notice  of  the  marriage  before.1  In  an  action  against 
husband  and  wife,  they  may  both  be  taken  in  execution:  and  when 
the  wife  is  taken  in  execution,  she  shall  not  be  discharged;  un- 
less it  appear  that  she  has  no  separate  property,  out  of  which  the 
*demand  can  be  satisfied,"1  or  that  there  is  fraud  and  collu-  [*1067] 
sion  between  the  plaintiff  and  her  husband,  to  keep  her  in  prison.11 
It  should  also  be  remembered,  that  volunteer  soldiers  and  seamen 
are  not  liable  to  be  taken  in  execution,  unless  an  affidavit  be  made, 
that  the  original  debt,  in  the  case  of  soldiers,  amounted  to  20/.  at 
least,  over  and  above  all  costs  of  suit,0  or,  in  the  case  of  seamen, 
that  the  debt  or  damage  and  costs  are  of  that  amount;  and  that  the 
debt  was  contracted  when  the  defendant  did  not  belong  to  any  ship 
in  his  majesty's  service :P  And  when  a  capias  ad  satisfaciendum  lies, 
it  cannot,  we  have  seen,  be  executed  upon  parties  coming  to,  attend- 
ing upon,  or  returning  from  courts  of  justice ;i  nor  at  the  time1"  or 
place, s  when  and  where  they  are  privileged  from  arrest. 

In  point  of  form,  the  cajjias  ad  satisfaciendum  must  pursue  the 
judgment:1  therefore,  on  a  judgment  against  several  defendants,  it 


e3  Blac.  Com.  414.  Aid.  759.  Ante,  219,  20. 

'  2  Str.  1217.  and  see  id.  708.  1  Bos.  <£•  n  2  Str.  1167.  1237.  1  Wils.  149.  K.  B. 

Pul.  480.  Barnes,  203.  3  Wils.  124.  2  Blac.  Rep. 

g  2  Str.  822.  1139.  720.  S.  C.  C.  P.  Ante,  219,  20. 

»>  2  Taunt.  113,  14.  2  Marsh.  186.  Id.  "Ante,  *225. 

187.  (a).  Post,  Chap.  XLI1I.  p  Id.  Ibid. 

«  Gilb.  Exec.  69.  Bing'.  Exec.  106,  7.  q  Id.  *221. 

x  Gilb.  Exec.  6.  Bing.  Exec.  107.  '  Id.  *239. 
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°>  Chalk  v.  Beacon  &  wife,  T.  2  Geo.  IV.  '  Philpot  v.  Mutter  and  another,  T.  23 

C.  P.  6  Moore,  128.  and  see  5  Barn.   &  Geo.  II.  K.  B. 
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must  include  them  all."  If  part  of  the  demand  has  been  already 
levied  under  a  fieri  facias,  the  capias  ad  satisfaciendum  is  only 
for  the  residue:"  And  it  may  be  sued  out  against  executors  or  admi- 
nistrators, after  a  devastavit  returned. >'  This  writ  should  be  directed 
to  the  sheriff  of  the  county  where  the  action  is  laid,  or  to  the  proper 
officer  for  executing  it,  in  a  county  palatine;  and  it  need  only  be 
sealed  in  the  King's  Bench,2  but,  in  the  Common  Pleas,  it  must  be 
signed,  as  well  as  sealed;"  and  it  must  be  tested  and  returnable  in 
term  time,  in  like  manner  as  the  fieri  facias.h  It  was  formerly 
necessary  that  there  should  befiftee?i  days  at  least  between  the  teste 
and  return  of  the  fieri  facias  and  capias  ad  satisfaciendum  by 
original:  but  as  that  occasioned  great  delay,  it  was  enacted  hy  the 
statute  13  Car.  II.  stat.  2.  c.  2.  §  6.  that  "in  all  actions  of  debt, 
and  other  personal  actions,  and  also  in  all  actions  of  ejectment, 
depending  by  original  writ  in  the  courts  of  King's  Bench  and 
Common  Pleas,  after  any  judgment  obtained  therein,  there  need 
not  be  fifteen  days  between  the  teste  and  return  of  any  writ  of 
fieri  facias  or  capias  ad  satisfaciendum;  nor  shall  the  want 
thereof  be  assigned  for  error."  This  statute,  however,  does  not 
extend  to  any  writ  of  capias  ad  satisfaciendum,  whereon  a  writ  of 
[*1068]  exigent  after  judgment  is  to  be  awarded;  nor  to  any  capias 
ad  satisfaciendum  against  the  defendant,  in  order  to  make  his  bail 
liable.  The  capias  ad  satisfaciendum  should  regularly  be  return- 
able on  a  general  return  day,  or  day  certain,  in  like  manner  as  the 
former  proceedings;0  and  for  the  purpose  of  charging  the  bail,  there 
out  to  be  eight  days  between  the  teste  and  return  by  bill,11  and 
fifteen  by  original:*  but  a  capias  ad  satisfaciendum  returnable  out 
of  term,  is  not  void  as  against  the  bail,  though  it  may  be  set  aside 
by  the  principal  on  motion,  for  irregularity  ;f  and  there  may  be  an 
intervening  term,  between  the  teste  and  return  of  this  writ.*  The 
capias  ad  satisfaciendum  may  be  amended  by  the  judgment,  in 
the  names  of  the  parties,11  if  mistaken,  or  in  the  amount  of  the  sum 
recovered,'  &c. ;  or  by  the  award  of  execution  on  the  roll,  when  the 
writ  is  made  returnable  on  a  general  instead  of  a  particular  return 
day,k  or,  in  the  Common  Pleas,  "before  us  at  Westminster," 
instead  of  before  our  justices,"1  &c. 

The  common  returns  to  a  writ  of  capias  ad  satisfaciendum  are, 
that  the  sheriff  has  taken  the  defendant,  whose  body  he  has  ready  ;m 
or  that  the  defendant  is  not  found  in  his  bailiwick:11  Or  the  sheriff 


■  6  Durnf.  &i  East,  526,  7.  e  13  Car.  II.  stat.  2.  c.  2.  §  6. 

*  Append.  Chap.  XLI.  §  86,  7.  '  2  Bur.  1188. 

r  Id.  §  88.  e2  Salk.  700.  2  Ld.  Raym.  775.  S.  C. 
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of  Common   Pleas   held  it   to  be  well  Ante,1037. 
enough.     3  Wils.  58.  m  Append.  Chap.  XLI.  §  91. 

<•  2  Salk.  602.  ■>  Id.  4  92. 
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may  return  that  he  has  made  his  mandate  to  the  bailiff  of  a  liberty, 
who  has  given  him  no  answer,  or  has  returned  cepi  corpus,  or  non 
est  i?iventus;°  or  that  the  defendant  has  become  bankrupt,  and  ob- 
tained his  certificate,  wherefore  he  forbore  to  take  him.Pt  On  the 
return  of  non  est  inventus,  the  plaintiff  may  sue  out  another  colzas 
into  the  same,  or  a  testatum^  into  a  different  county;  or  he  may 
have  a  non  omittas  capias  ad  satisfaciendum  into  either:1-  And 
as  the  defendant  can  only  be  once  taken,  it  seems  there  may  be 
several  writs  running  against  him  at  the  same  time,  in  different 
counties:3  Or,  instead  of  suing  out  another  capias  or  testatum,  the 
plaintiff  may,  if  the  action  was  commenced  by  original  writ,  pro- 
ceed at  once  to  outlaw  the  defendant,  by  suing  out  an  exigi  facias,1 
and  process  of  outlawry. u 

*The  defendant  being  taken  upon  a.  capias  ad  satisfacien-  [*1069] 
dum,  either  satisfies  the  plaintiff's  demand,  or  remains  in  custody. 
The  sheriff,  however,  hath  it  seems  no  power  to  receive  money  of 
the  defendant,  upon  a  capias  ad  satisfaciendum;  for  his  business 
is  only  to  execute  the  writ;  and  if  in  such  case  the  defendant  pay 
the  sheriff,  and  he  afterwards  become  insolvent,  and  do  not  pay  the 
plaintiff,  such  payment  shall  not  excuse  the  defendants  And  accord- 
ingly, upon  the  execution  of  a  writ  capias  ad  satisfaciendum, 
issuing  out  of  the  King's  Bench,  which  requires  the  sheriff  to  take 
and  keep  the  body,  so  that  he  may  have  it  on  the  return  day  of  the 
writ  at  Westminster,  to  satisfy  the  plaintiffs  of  their  damages,  costs 
and  charges,  if  the  sheriff,  before  the  return  day,  receive  the  money 
due  from  his  prisoner,  and  thereupon  liberate  him,  before  he  has 
paid  it  over  in  satisfaction  to  the  party  entitled  to  it,  he  is  answera- 
ble as  for  an  escape ;y  and'  his  return,  under  the  common  rule,  of 
cepi  corpus,  and  that  he  detained  the  prisoner  until  he  satisfied  him, 
(the  sheriff,)  the  levy  money  indorsed  on  the  writ,  which  he  had 
ready  as  commanded,  &c.  is  of  no  avail. y  If  the  plaintiff  appoint 
a  special  bailiff,  or  give  particular  directions  to  the  officer  with 
regard  to  the  receipt  of  money  on  an  execution,  he  thereby  dis- 
charges the  sheriff;  and  if  the  sheriff  afterwards  return  that  he  has 
paid  over  the  money  to  the  plaintiff,  he  is  not  liable  to  an  action  for 
a  false  return.2 

If  the  defendant,  being  taken  in  execution,  do  not  satisfy  the 
plaintiff,  he  either  remains  in  custody  of  the  sheriff,  who  may  carry 
him  immediately  to  the  county  gaol,a  or  is  removed  by  habeas  cor- 
pus, to  the  King's  Bench  or  Fleet  prison.      In   either  case,    the 


0  Append.  Chap.  XLI.  §  94.  *  12  Mod.  230.  per  Holt,  Ch.  J.  and  see 

p  Id.  §  93.  1  Lutw.  587.  12  Mod.  385.  Freem.  482. 

1 Id.  §  96,  &.c.  but  see  4  Taunt.  631.         Barnes,  214.  Bac.  Abr.  tit.  Execution,  D. 

'Id.  §95.  > 14 East,  468. 

«  Ante,  1033.  *  Porter  v.  Finer,  M.  56  Geo.  III.  K.  B. 

t  Append.  Chap.  XLI.  §  102.  1  Chit.  Rep.  613.  (a.)  Ante,  1059. 

u  Ante,  *150.  »  4  Durnf.  k.  East,  555.  Ante,  229,  30. 

f  Or,  that  he  has  taken  the  defendant,  who  is  dead;  and  this  return  is  sufficient 
without  saying  where  the  defendant  died.     1  Har.  &?  M'Hen.  Rep.  540. 
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execution  is  considered,  quoad  him,  as  a  satisfaction  of  the  debt:*5 
Therefore  a  judgment  creditor,  who  has  taken  his  debtor  in  execu- 
tion, cannot  afterwards  sue  out  a  commission  of  bankrupt  against  him 
upon  the  same  debt;c  nor  set  oft'  the  sum  recovered,  in  an  action 
brought  by  the  debtor,  for  a  cross  demand :a  and  if  the  plaintiff, 
having  the  defendant  in  execution,  consent  to  his  discharge,  though 
it  be  on  terms  which  are  not  afterwards  complied  with,e  or  upon 
[*1070]  giving  a  fresh  ^security,  which  afterwards  become  ineffec- 
tual/ the  plaintiff  cannot  resort  to  the  judgment  again,  or  charge 
the  defendant's  person  in  execution;  even  though  he  were  discharged 
the  first  time  by  the  plaintiff  \s  consent,  upon  an  express  undertaking 
that  he  should  be  liable  to  be  taken  in  execution  again,  if  he  failed 
to  comply  with  the  terms  agreed  on.s  But  a  capias  ad  satisfacien- 
dum is  no  actual  satisfaction,  so  as  to  bar  the  plaintiff  from  taking 
out  execution  against  other  persons,  liable  to  the  same  debt  or  dam- 
ages:11 And  where  a  defendant,  having  been  taken  under  an  attach- 
ment for  non-payment  of  money  pursuant  to  an  award,  was 
discharged  by  the  sheriff,  on  his  consenting  to  return  into  custody, 
the  court,  on  his  refusal  to  do  so,  granted  an  alias  attachment  against 
him.1  If  the  plaintiff  consent  to  discharge  one  of  several  defend- 
ants, taken  on  a  joint  capias  ad  satisfaciendum,  he  cannot  afterwards 
retake  him,  or  take  any  of  the  other  defendants. k  And  where  the 
plaintiff  obtained  a  verdict  in  trespass  against  two  defendants,  both 
of  whom  were  arrested  on  a  joint  capias  ad  satisfaciendum,  and  one 
was  discharged,  on  giving  a  promissory  note  to  the  plaintiff,  the 
court  of  Common  Pleas  held,  that  this  operated  to  discharge  the 
other.1  But  if  one  of  two  defendants,  taken  on  a  joint  writ,  be 
discharged  under  an  insolvent  debtor's  act,  that  will  not  operate  as 
a  discharge  of  the  other;  the  discharge  of  the  former  not  being  with 
the  actual  consent  of  the  plaintiff.111 

It  was  formerly  doubted  whether,  if  a  person  were  taken  in  exe- 
cution, and  set  at  liberty  by  privilege  of  either  house  of  parliament, 
the  party  at  whose  suit  such  execution  was  pursued,  was  for  ever 
after  barred  and  disabled  from  suing  forth  a  new  writ  of  execution: 
For  the  avoiding  of  any  further  doubt  in  which  case,  it  is  enacted 
by  the  statute  2  Jac.  I.  c.  13.  §  2.  that  "the -party  at  whose  suit 
such  writ  of  execution  was  pursued,  his  executors  or  administrators, 


b  Hob.  59.  creditor,    at  whose   suit   a  debtor    was 

c  8  Durnf.  &.  East,  123.  and  see  1  Str.  charged  in  execution,  might  have  con- 

653.  3  Wils.  271.  accord.     But  the  courts  sented  to  his  discharge,   without  losing 

have  no  power  to  discharge  the  defend-  the  benefit  of  the  judgment  upon  which 

ant  out  of  execution,  on  the  ground  of  the  execution  issued,   except    that  the 

a  commission   of  bankrupt  having  since  person  of  the  debtor  was  not  to  be  again 

been  sued  out  against  him  by  the  plain-  liable  to  an  arrest  for  the  same  debt,  nor 

tiff.  1  Bos.  &Pu).  302.  the  bail  to  be  proceeded  against.     This 

d  5  Maule  &  Sel.  103.2  Chit.  Rep.  303.  statute  being  made  to  continue  in  force 

S.  C.  but  see  1   Taunt.  426.  1  Maule  &  only  for  three  years,  is  now  expired. 

Sel.  696.  semb.  contra.  6  Taunt.  176.  •»  Hob.  59.   and  see  5   Taunt.  614.   1 

*  4  Bur.  2482.  6  Durnf.  &  East,  526,  7.  Marsh.  250.  S.  C. 

7  Durnf.  &  East,  420.  ■  Good  v.  Wilks,  T.  57  Geo.  III.  K.  B. 

*  1  Durnf.  &  East,  557.  *  6  Durnf.  &  East,  525. 

*  2  East,  243.  Barnes,  205.  But  see  the  >  2  Moore,  235. 
statute  41  Geo.  III.  c.  64.  by  which  any  >»  5  East,  147. 
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after  such  time  as  the  privilege  of  that  session  of  parliament  in  which 
such  privilege  shall  be  so  granted  shall  cease,  may  sue  forth  and 
execute  a  new  writ  or  writs  of  execution,  *in  such  manner  [*1071] 
and  form  as  by  the  law  of  this  realm  he  or  they  might  have  done, 
if  no  such  former  execution  had  been  taken  forth  or  served." 

If  a  person  taken  on  a  capias  ad  satisfaciendum  died  in  execu- 
tion, it  was  formerly  holden  that  the  plaintiff  had  no  further  remedy; 
because  he  had  determined  his  choice  by  this  kind  of  execution, 
which,  affecting  a  man's  liberty,  is  esteemed  the  highest  and  most 
rigid  in  the  law.n  But  now,  by  the  statute  21  Jac.  I.  c.  24.  reciting, 
that  forasmuch  as  daily  experience  doth  manifest,  that  divers  persons 
of  sufficiency  in  real  and  personal  estate,  minding  to  deceive  others 
of  their  just  debts,  for  which  they  stood  charged  in  execution,  have 
obstinately  and  wilfully  chosen  rather  to  live  and  die  in  prison, 
than  to  make  any  satisfaction  according  to  their  abilities;  to  prevent 
which  deceit,  and  for  the  avoiding  of  such  doubts  and  questions,  it 
is  declared,  explained  and  enacted,  "  that  the  party  or  parties  at 
whose  suit,  or  to  whom  any  person  shall  stand  charged  in  execu- 
tion, for  any  debt  or  damages  recovered,  his  or  their  executors  or 
administrators,  may  after  the  death  of  the  person  so  charged  and 
dying  in  execution,  lawfully  sue  forth  and  have  new  execution, 
against  the  lands  and  tenements,  goods  and  chattels,  or  any  of  them, 
of  the  person  so  deceased,  in  such  manner  and  form,  to  all  intents 
and  purposes,  as  he  or  they  or  any  of  them  might  have  had,  by  the 
laws  and  statutes  of  this  realm,  if  such  person  so  deceased  had  never 
been  taken  or  charged  in  execution." 

"  Provided,  that  this  act  shall  not  extend  to  give  liberty  to  any 
person  or  persons,  their  executors  or  administrators,  at  whose  suit 
or  suits  any  such  party  shall  be  and  die  in  execution,  to  have  or 
take  any  new  execution,  against  any  lands,  tenements  or  heredita- 
ments, of  such  party  so  dying  in  execution,  which  shall  at  any  time 
after  the  said  judgment  or  judgments,  be  by  him  sold  bona  fide, 
for  the  payment  of  any  of  his  creditors,  and  the  money  which  shall 
be  paid  for  the  lands  so  sold,  either  paid  or  secured  to  be  paid  to 
any  of  his  creditors,  with  their  privity  and  consent  in  discharge  of 
his  or  their  due  debts,  or  of  some  part  thereof."0 

If  a  party  taken  on  a  capias  ad  satisfaciendum  escape,  or  be 
rescued,  though  the  sheriff  is  thereby  liable,  because  he  ought  to 
have  taken  the  posse  comitatus,  yet  the  plaintiff  may  sue  out  a  new 
execution;  and  shall  not  be  compelled  to  take  his  remedy  against 
the  sheriff,  who  may  be  dead  or  insolvent:0  Or,  if  the  defendant 
escape  from  the  ^King's  Bench  or  Fleet  Prison,  the  plain-  [*1072] 
tiff,  on  application  to  a  judge,  may  have  an  escape  warrant,  in  order 
to  retake  him,  wliich  shall  be  in  force  throughout  England.^ 

If  the  writ  of  execution  be  irregular,  the  defendant  may  move 
the  court  to  set  it  aside,1"  and  discharge  him  out  of  custody,  if  taken 
on  a  capias  ad  satisfaciendum,  &c. ;  or  that  the  goods  or  money 

"Hob.  52.  6  Durnf.  &.  East,  526.  Ante,  970. 

0  And  see  the  statute  47  Geo.  III.  sess.         v  2  Bac.  Abr.  240. 244.  355. 
2.  c.  75.   "for  more  effectually  securing'         i  Stat.  1  Ann.  c.  6.  Ante,  *257. 
the  payment  of  the  debts  of  traders."        r  1  Bing\  171.  190. 
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levied  on  a  fieri  facias,  &c.  may  be  restored  to  him.  A  third  per- 
son, whose  goods  are  taken  under  it,  may  also  move  the  court,  to 
have  them  restored.  But  if  the  right  be  not  clear,  the  court  will 
leave  him  to  his  action  against  the  sheriff;  or  they  will  sometimes 
direct  an  issue  for  trying  it,  and  retain  the  money  in  court,  to  abide 
the  event  of  the  trial.  On  setting  aside  a  judgment  and  execution 
for  irregularity,  the  court  will  restrain  the  defendant  from  bringing 
an  action  of  trespass,  unless  a  strong  case  for  damages  be  shewn.3 

Upon  an  erroneous  judgment,  if  there  be  a  regular  writ,  the  party 
may  justify  under  it,  till  the  judgment  be  reversed;  for  an  erro- 
neous judgment  is  the  act  of  the  court.1  But  if  the  judgment  or 
execution  has  been  set  aside  for  irregularity,  the  party  cannot  jus- 
tify under  it;  for  that  is  a  matter  in  the  privity  of  himself  or  his 
attorney:11  and  if  the  sheriff  or  officer,  in  such  case,  join  in  the  same 
plea  with  the  party,  he  forfeits  the  benefit  of  his  defence. u  The 
sheriff  or  officer,  however,  may  justify  under  an  irregular  judgment, 
as  well  as  an  e?*roneous  one;x  for  they  are  not  privy  to  the  irregu- 
larity: and  so  as  the  writ  be  not  void,  it  is  a  good  justification, 
however  irregular,  and  the  purchaser  will  gain  a  title  under  the 
sheriff;  for  it  would  be  very  hard,  if  it  should  be  at  the  peril  of  the 
purchaser,  under  a  fieri  facias,  whether  the  proceedings  were 
regular  or  not.y  Accordingly,  if  the  sheriff  sell  a  term  under  a  writ 
of fieri  facias,  which  is  afterwards  set  aside  for  irregularity,  and  the 
produce  of  the  sale  directed  to  be  returned  to  the  termor,  the  latter 
cannot  maintain  an  ejectment,  to  recover  his  term  against  the 
vendee  under  the  sheriff.7-  In  justifying  under  a  writ  of  execution, 
the  party  need  not  set  forth  in  his  plea,  that  the  writ  has  been  re- 
turned: But  a  justification  by  the  sheriff  or  officer,  under  a  return- 
able process,  is  ill,  without  shewing  a  return  of  it;  and  if  the  plaintiff 
join  with  the  officer,  there  must  be  judgment  against  both.a     When 


«  1  Chit.  Rep.  134.  and  see  id.  238.  tify  under  a  fieri  facias,  or  capias,  with- 

Jlnie,  615.  out  shewing  a  return:  and  see  Com.  Dig-. 

i  1  Str.  509.  tit.  Pleader,  3  M.  24.  6  Durnf.  &  East,  35. 

u  Jd.  ibid.  15  East,  615.  (c.)  and  see  2  accord.  But  this  seems  to  be  erroneous, 

Stark.  Ni.  Pri,  404.  5  Barn.  &  Aid.  746.  as  to  a  fieri  facias,  or  capias  ad  sat isfacien- 

1  5  Barn.  8c  Aid.  746.  dum.     The  principal  distinction   is  be- 

y  1  Vez.  195.  1  Maule  h  Sel.  425.  tween  mesne  and  final  process.  The  for- 

*  IMaule  &.  Sel.  425.  but  see  5  Barn,  mer  ought  always  to  be  returned;  for 

h  Aid.  826.  3  Stark.  Ni.Pri.  130.  S.  C.  otherwise  the    arrest  thereon   will    be 

*2   Str.  1184.1   Wils.  17.  S.   C.  The  wrongful,    and  false  imprisonment  will 

general  rule,  as  laid  down  by  Holt,  Ch.  lie  against  the  sheriffrf  5  Co.  90.  2  Rol. 

j.  in  the  case  of  Freeman  v.  Blewitt,   1  Abr.  563.  1.  20.  But  where  final  process 

Salk.  409,  10.  is,  that  where  a  principal  issuesout  of  a  superior  court,  upon  which 

officer  is  to  justify  under  a  returnable  no  judgment  or  other  proceeding  is  to 

process,   he  must  shew  that  it  was  re-  be. had,  no  return  is  necessary.  Id.  ibid. 

turned;  for  he  is  commanded  to  return  Cro.  Eliz.  237,  8.  Moor,  468.  1  Salk. 318. 

the  writ,  and  shall  not  be  protected,  un-  2  Salk.  700.  2  Ld.   Raym.  776;  and  see 

less  he  shew  that  he  paid  a  full  and  due  Com.   Dig.   tit.  Retorn,   F.  1.  Chitty  on 

obedience  in  acting  under  it;  but  any  Pleading,  2  V.  587.  //.  but  see  4  Moore, 

subordinate  officer,  as  a  bailiff,  may:  And  163.  In  the  case  of  Middleton  v.  Price,  2 

it  is  there  said,  that  the  sheriff  cannot  jus-  Str.  1184.  1  Wils.  17.  S.  C.  (where  a  jus- 

t  To  support  an  action  for  the  rescue  of  one  taken  on  a  capias  ad  respondendum, 
in  an  action  on  the  case,  it  is  not  necessary  that  it  should  appear  in  evidence  that 
the  sheriff  had  returned  the  writ  and  rescue.    3  Har.  ii  M'Hen.  Rep.  91 . 
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the  plaintiff  has  execution,  and  the  money  is  *levied  and  [*1073] 
paid,  and  the  judgment  is  afterwards  reversed,  there  the  party 
shall  have  restitution  without  a  scire  facias;  beeause  it  appears 
on  the  record  that  the  money  is  paid,  and  there  is  a  certainty  of 
what  was  lost;  otherwise  where  it  was  levied  but  not  paid,  for  then 
there  must  be  a  scire  facias,  suggesting  the  matter  of  fact,  viz. 
the  sum  levied,  &c.  If  the  judgment  be  set  aside  after  execution 
for  irregularity,  there  needs  no  scire  facias  for  restitution  ;b  but  if 
it  be  not  made,  an  attachment  shall  be  granted  upon  the  rule  for  a 
contempt.0 


An  elegit  is  founded  on  the  statute  Westm.  2.  (13  Edw.  I.)  c.  18. 
by  which  it  is  enacted,  that  "when  a  debt  is  recovered  or  acknow- 
ledged in  the  king's  court,  or  damages  awarded,  it  shall  be  in  the 
election  of  him  who  sues  for  such  debt  or  damages,  to  have  a  writ 
of  fieri  facias  to  the  sheriff,  for  levying  the  debt  of  the  lands  and 
chattels,  or  that  the  sheriff  deliver  to  him  all  the  chattels  of  the 
debtor,  (saving  only  his  oxen,  and  beasts  of  his  plough,)  and  a 
moiety  of  his  land,  until  the  debt  be  levied,  by  a  reasonable  price 
or  extent;  and  if  he  be  evicted,  he  shall  recover  by  writ  of  novel 
disseisin,  and  afterwards  by  writ  of  re-disseisin,  if  there  be  occa- 
sion."'1 The  writ  we  are  now  speaking  of  lies  against  the  defend- 
ant in  his  life  time,  or  his  heir  and  tertenants  after  his  death  :e 
*And  it  may  be  had  against  peers  of  the  realm,  as  well  as  [*1074] 
others;  and  also  against  executors  and  administrators,  upon  a  devas- 
tavit returned. f  But  it  lies  not  against  an  heir,  till  his  full  age;  and 
therefore,  on  a  scire  facias  brought  against  him,  the  parol  shall 
demur,  because  he  may  have  a  good  plea  to  bar  the  execution,  which 
might  be  mispleaded.£  If  the  plaintiff  had  awarded  an  elegit  into 
one  county,  and  extended  the  lands  upon  that  writ,  it  was  formerly 
doubted  whether  he  could,  after  filing  the  writ,  have  sued  out  an 
elegit  into  another  county  :h  But  it  seems  to  be  now  settled,  that  on 
a  suggestion  that  the  defendant  has  more  land,  either  in  the  same  or 
another  county,  the  plaintiff  may  have  a  new  elegit  for  a  moiety  of 
the  land,  in  whatever  county  it  lies:1  And  he  may  award  elegits  into 
as  many  different  counties  as  he  pleases,  without  being  under  the 
necessity  of  suing  out  testations.*-  If  a  writ  of  elegit  be  sued  out 
in  the  life  time  of  the  defendant,  it  may  be  executed  after  his  death: 


tification  by  the  sheriff  was  holden  ill,  c  2  Salk.  588. 

without  shewing  a  return,)  the  defend-  *  For  the  history  of  the  writ  of  elegit, 

ants  justified  under  process  of  an  inferior  and  the  proceedings  under  it,  see  2  Wins. 

court,-  and  it  is  a  rule,  that  if  an  officer  Saund.  68.  a.   (1.)  69.  a.  (2).  69.  c.  (3). 

of  an  inferior  court  do  not  return  process  And  for  forms  of  the  writ,  see  Append, 

directed  to  him,  false  imprisonment  lies  Chap.  XLI.  §  104,  &c. 

against  him.  2  Rol.  Abr.  563.  1.  10.  »  Append.  Chap,  XLI.  §  111. 

b  For  the  form  of  a  writ  of  restitution  f  1  Cromp.  346. 

in  ejectment,  after  setting  aside  a  judg-  e  Gilb.  Exec.  58. 

ment  and  execution  for  irregularity,   in  h  1  Cromp.  346.  352.  Law  of  Exec.  287. 

the    Exchequer,    see     Append.    Chap.  '  2  Wms.  Saund.  68.  b. 

XLVI.  §  40.  k  1  Cromp.  346.  352.  Law  of  Exec.  208. 
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For  there  is  a  distinction  between  writs  original  and  judicial,  in 
respect  of  the  abatement  of  the  suit,  by  the  death  of  the  defendant: 
The  former  generally  abate,  if  the  defendant  die  before  judgment,1 
but  the  latter  arc  not  affected  by  it:"1  And  though  the  statute  giving 
the  elegit  has  not  made  any  express  provision  concerning  the  abate- 
ment of  it  by  the  death  of  the  defendant,  it  ought  to  be  construed  in 
the  same  manner  as  other  process  of  execution,  which  does  not  abate 
by  death,  when  the  defendant  has  no  day  in  court." 

Upon  this  writ,  the  sheriff  is  to  empanel  a  jury;  who  are  to  make 
inquiry  of  all  the  goods  and  chattels  of  the  debtor,  and  to  appraise 
the  same;  and  also  to  inquire  as  to  his  lands  and  tenements.0  The 
goods  and  chattels  being  appraised,  are  to  be  delivered  to  the  plain- 
tiff, at  the  price  set  upon  them;?  and  in  this  respect,  an  elegit  differs 
from  &  fieri  facias,  upon  which  the  sheriff  cannot  deliver  the  goods, 
though  he  may  sell  them,  to  the  plaintiff. i  If  the  goods  and  chattels 
are  sufficient  to  satisfy  the  plaintiff's  demand,  the  sheriff  ought  not  to 
extend  the  lands,1' but  otherwise  he  may  extend  them:  And  if,  under 
a  writ  of  elegit,  the  sheriff  return  nulla  bona,  and  extend  the  land, 
the  extent  it  seems  is  good,  though  in  truth  the  goods  were  sufficient." 
[*1075]  And  he  may  not  only  extend  a  moiety  of  the  lands  properly 
so  called,  but  also  of  a  reversion,*  or  rent-charge."  But  copyhold 
lands  are  not  extendible;*  nor  a  rent-seck,y  advowson  in  gross,*  or 
glebe  belonging  to  a  parsonage  Or  vicarage. a  A  term  for  years  may 
be  either  extended,  or  sold  as  part  of  the  personalty  :b  If  it  be  ex- 
tended, the  plaintiff  is  accountable  for  all  the  profits  he  receives  out 
of  the  term,  upon  such  extent;  and  if  he  receive  the  debt  out  of  such 
term,  before  it  expires,  the  defendant  shall  be  restored  to  the  term. 
itself;0  but  otherwise  he  shall  keep  the  term,  and  not  account  for  the 
profits  of  it.dt 

At  common  law,  if  a  man  was  seized  of  the  legal  estate  in  lands, 
to  the  use  of,  or  in  trust  for  another,  against  whom  a  judgment  had 
been  obtained,  or  who  had  entered  into  a  statute  or  recognizance, 
these  lands  were  not  liable  to  execution,  upon  the  judgment  statute 
or  recognizance  of  cestui  que  trust.*     But,  by  the  statute  of  frauds, 

1  Ante,  965.  '  Gilb.  Exec.  38. 

m  O.  Bridg.  467:                                     •  u  Id.  39.  Moor,  32. 

»  id.  464.  478.      •  *  1  Rol.  Abr.  888.  3  Blac.  Com.  419. 

°  Co.  Lit.  289.  b.  2  Inst.  496.  Dyer,  100.  2  Barn.  &  Cres.  242,  3. 

Cro.  Eliz.  584.  Com.  Dig.  tit.  Execution,  r  Cro.  Eliz.  656. 

C.  14.  Bac.  Abr.  tit.  Execution,  349.  z  Gilb.  Exec.  39. 

p  Gilb.  Exec  33.  and  see  1  Sid.  184.  1  »  Id.  40.  3  Bos.  &  Pul.  327. 

Lev.  92.    1  Keb.  105.  261.  465.  556.  692.  b  8  Co.  171. 

S.  C.  c  Gilb.  Exec.  35. 

q  1  Ld.  Raym.  346.  Bac.  Abr.  tit.  Exe-  d  Id.  33. 

cution,  349.352.  e  Co.  Lit.  374.  b.  2  Wms.  Saund.  11. 

'  2  Inst.  395.  1  Cromp.  346.  (17.) 

»  O.  Bridg.  474. 


f  The  court  of  K.  B.  referred  it  to  the  master  to  take  an  account  of  the  rents  and 
profits  of  an  estate  received  by  the  plaintiff,  who  was  in  possession  by  virtue  of  an 
elegit,  and  ordered  that  the  plaintiff  should  give  up  possession  if  it  appeared  that  all 
the  moneys  due  to  him  had  been  received.  3  Barn.  &  Cres.  733.  5  Bowl.  &  Byl. 
612.  S.C. 
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29  Car.  II.  c.  3.  §  10.  it  is  enacted,  that  "it  shall  be  lawful  for 
every  sheriff  or  other  officer,  to  whom  any  writ  or  precept  is 
directed,  at  the  suit  of  any  person  or  persons,  of  for  and  upon  any 
judgment,  statute  or  recognizance,  to  do  make  and  deliver  execution, 
unto  the  party  in  that  behalf  suing,  of  all  such  lands,  tenements, 
'  rectories,  tithes,  rents  and  hereditaments,  as  any  other  person  or 
persons  are  in  any  manner  seised  or  possessed,  in  trust  for  him 
against  whom  execution  is  so  sued,  like  as  the  sheriff  or  other  offi- 
cer might  or  ought  to  have  done,  if  the  said  party,  against  whom 
execution  is  so  sued,  had  been  seised  of  such  lands,  &c.  of  such 
estate  as  they  are  seised  of  in  trust  for  him,  at  the  time  of  the  said 
execution  siced;  which  lands,  &c.  by  force  and  virtue  of  such  exe- 
cution, shall  accordingly  be  held  and  enjoyed,  freed  and  discharged 
from  all  incumbrances  of  such  person  or  persons  as  shall  be  so  seised 
or  possessed,  in  trust  for  the  person  against  whom  such  execution 
shall  be  sued:  And  if  any  cestui  que  trust  shall  die,  leaving  a  trust 
in  fee  simple  to  descend  to  his  heir,  then  and  in  every  such  case, 
such  trust  shall  be  deemed  and  taken,  and  is  thereby  declared  to  be 
assets  by  descent;  and  the  heir  shall  be  liable  to,  and  chargeable  with 
the  obligation  of  his  ancestor,  for  and  by  reason  of  such  assets,  as 
fully  and  amply  as  he  might  or  ought  to  have  been,  if  the  estate  in 
law  had  descended  to  him  in  *  possession,  in  like  manner  [*1076] 
as  the  trust  descended."  The  words  in  the  act  "at  the  time  of  the 
said  execution  sued,"  are  held  to  refer  to  the  seisin  of  the  trustee; 
and  therefore  if  he  has  conveyed  the  lands,  by  the  direction  of  cestui 
que  trustr  before  execution,  though  seised  in  trust  at  the  time  of 
the  judgment,  the  lands  cannot  be  taken  in  execution/  And  a  trust 
created  by  a  defendant  in  favour  of  himself  and  another  person,  is 
not  a  trust  within  the  meaning  of  the  above  statute;  which  is  con- 
fined to  cases  where  the  trustees  are  seised  or  possessed  in  trust  for 
a  defendant  alone,  and  not  jointly  with  another  person. s  An  equity 
of  redemption  cannot  be  taken  in  execution  on  the  above  statute,11 
though  it  is  deemed  assets;1  and  therefore,  when  the  estate  is  mort- 
gaged, the  plaintiff's  remedy  is  by  filing  a  bill  in  equity  to  redeem, 
which  he  is  entitled  to  do,  on  payment  of  principal,  interest  and 
costs :k  But  an  elegit  must  be  first  sued  out  against  the  defendant, 
and  delivered  to  the  sheriff;'  though  it  does  not  seem  to  be  necessary 
to  have  it  returned."1  And  it  is  holden,  that  if  a  man  be  cestui  que 
trust  of  a  term,  it  is  not  assets  within  the  statute,  which  extends 
only  to  a  trust  of  lands  in  fee.n  An  equity  of  redemption,  how- 
ever, may  it  seems  be  taken  under  an  extent.0 

No  notice  is  given  of  executing  an  elegit:?     And  if  there  be  no 

'  Com.  Rep.  226.  Com.  Dig.  tit.  Execu-  !  3  Atk.  200.  and  see  1  Vern.  399. 1  P. 

Hon,  (C.  14.)  Wms.445,  6  Ves.  72. 1  Madd.  Chan.  205. 

e  4  Barn.  &  Aid.  681.  522,  3. 

>>3  Atk.  200.  739.  1  Ves.  jun.  431.   3  ■»»  Kedesd.  PI.  3  Ed.  p.  102.  1  Madd. 

Bro.  Chan.  Cas.  478.  S.  C.  8  East,  467.  2  Chan.  205.  fr.j  Ante,  1042. 

New  Rep.  C.  P.  461.  Ante,  1042.  »  2  Vern.  248.  and  see  2  Saund.  11. 

i  2  Freem.  115.  2  Atk.  290.  and  see  (17.)  8  East,  474.486. 

Toll.  Exec.  1  Ed.  415,  16.  °  Forrest,  162,  3.  1  Price,  207. 

*  Powell  Mortg.  1  Ed.  99.  and  see  For-  p  1  Cromp.  363. 
rest,  162.  1  Madd.  Chan.  522,  3. 
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lands,  the  sheriff  need  not  return  an  inquisition;'1  but  otherwise  an 
inquisition  must  be  taken  and  returned,  describing  the  lands  with 
convenient  certainty;1"  and  after  it  is  taken,  the  sheriff  must  deliver 
a  moiety  to  the  plaintiff,  by  metes  and  bounds:s  If  he  do  not,  the 
return  is  ill,  and  may  be  quashed  for  uncertainty;1  or  the  objection 
may  be  taken  at  nisi  prius,  on  the  trial  of  an  ejectment  brought  upon 
the  elegit:"  and  if  the  defendant  be  joint-tenant,  or  tenant  in  com- 
mon, it  ought  to  be  specially  alleged  in  the  return."  But  it  has 
been  adjudged,  that  upon  an  elegit,  the  sheriff  is  not  bound  to  deli- 
ver a  moiety  of  each  particular  tenement '  and  farm,  but  only 
[*1077]  certain  tenements,  &c.  making  in  value  a  moiety  of  the 
whole. y     If  he  deliver  more  than  a  moiety,  the  execution  is  void.z 

It  was  formerly  usual  for  the  sheriff  to  deliver  actual  possession 
of  a  moiety  of  the  lands;  but  he  now  only  delivers  legal  possession: 
and  if  the  plaintiff  do  not  enter,  which  it  seems  he  may  do  by  virtue 
of  the  elegit,^  he  must,  in  order  to  obtain  actual  possession,  proceed 
by  ejectment?*  in  which  an  examined  copy  of  the  judgment  roll, 
containing  the  award  of  the  elegit  and  return  of  the  inquisition,  is 
evidence  of  the  lessor  of  the  plaintiff's  title,  without  proving  a  copy 
of  the  elegit,  and  of  the  inquisition.0 

After  an  elegit,  if  lands  be  duly  extended,  ahd  delivered  to  the 
plaintiff,  he  cannot  have  any  other  species  of  execution,  unless  in 
case  of  eviction;  when  he  may  proceed,  in  the  method  pointed  out 
by  the  statute  of  Westm.  2.  or  if  he  be  evicted  out  of  all  the  lands, 
he  may  sue  out  a  scire  facias  upon  the  statute  22  Hen.  VIII.  c.  5. 
to  have  a  new  writ  of  execution,  for  what  remains  unsatisfied:  But 
if  he  be  evicted  out  of  part  only,  or  of  the  whole  but  for  a  time,  as 
by  a  prior  judgment,  so  that  the  extent  is  still  continuing,  there  is 
no  remedy  by  this  statute. d  If  the  defendant  has  no  lands,  and  the 
goods  are  not  sufficient  to  satisfy  the  plaintiff,  he  may  have  a  capias 
ad  satisfaciendum  after  an  elegit?  And  a  void  elegit  or  inquisition, 
being  as  none,  will  not  prevent  the  plaintiff  from  having  a  new 
elegit.* 

A  question  having  arisen,  in  the  court  of  Chancery,  whether,  upon 
an  elegit,  the  plaintiff  could  be  allowed  interest,  beyond  the  penalty 
of  a  judgment,  Lord  Hardwicke  was  of  opinion,  that  at  law,  upon 
a  judgment  entered  up,  the  penalty  is  the  debitum  recuperatum, 
and  the  stated  damages  between  the  parties;  but  if  the  creditors  do 
not  take  out  an  execution  against  the  person  of  the  debtor  or  his  per- 
sonal estate,  but  extend  the  lands  by  elegit,  which  the  sheriff  does 
only  at  the  annual  value,  and  much  below  the  real,  the  creditor  holds 


<i2Str.  874.  242,3. 

'  Moor,  8.  Com.  Dig. tit.  Execution,  (C.        a  6  Taunt.  202.  1  Marsh.  542.  S.  C. 
14.)  Append.  Chap.  XLI.  §  107.  b  2  Eq.  Cas.  Abr.  381. 3  Durnf.  &.  East, 

•Dalt.  Sher.135.  295. 

*Carth.  453.  '  <=2Maule  &.Sel.565.but  see  GWb. Evid. 

»  1  Barn.  &  Aid.  40.  (by  Lofft,)  10,  11.  Run.  Eject.  2  Ed.  384. 

x  Hut  16.  2  Wms.  Saund.  69.  c.  contra. 

J  Doug.  473.  d  Co.  Lit.  289.  b.  Gilb.  Exec.  57,  8. 

*  2  Salk.  563,  4.    1  Ld.  Raym.  718.  1         '  1  Str.  226.  2  Ld.  Raym.  1451.  S.  P. 

Vent.  259.  S.  C.  Run.  Eject.  2  Ed.  384.  Ante,  2032,  3. 
and  see  1  Barn.  &  Aid.  40. 2  Barn.  &  Cres.         'Gilb.  Exec.  54. 
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quousque  debitum  satisfactum  fuerit,  and  at  law  the  debtor  cannot, 
upon  a  writ  ad  computandum,  insist  upon  the  creditor's  doing  more 
than  account  for  the  extended  value;  but  if  the  debtor  come  into  a 
court  of  equity  for  relief,  this  court  will  give  it  him,  by  obliging  the 
creditor  to  account  for  the  whole  that  he  has  received;  and  as  a  per- 
son who  comes  for  equity  must  do  equity,  will  direct  the  debtor  to 
*pay  interest  to  the  creditor,  even  though  it  should  exceed  [*107S] 
the  principal:  And  he  said,  he  remembered  very  well,  upon  Serjeant 
Whitaker's  insisting,  before  Lord  Chancellor  Cowper,  that  this  would 
be  repealing  the  statute  of  Westminster,  his  Lordship  said,  he  would 
not  repeal  the  statute,  but  he  would  do  complete  justice,  by  letting 
the  creditor  carry  on  the  interest  upon  his  debt,  as  he  was  to  account 
for  the  whole  he  had  received,  s 

• 

It  has  been  already  seen,h  that  the  execution  for  the  defendant, 
upon  a  judgment  in  replevin,  is  at  common  law  for  a  return  of  the 
cattle  or  goods,  or  upon  the  statute  17  Car.  II.  c.  7.  for  the  arrear- 
ages of  rent  and  costs.  The  writ  of  retorno  hubendo,  in  the  former 
case,  shortly  recites  the  proceedings  and  judgment  in  replevin,  and 
commands  the  sheriff,  to  cause  the  cattle  or  goods  to  be  returned  to 
the  defendant,  to  hold  him  irreplevisable  for  ever,  after  judgment  on 
verdict,1  or  demurrer  f-  or,  upon  a  non  pros  for  want  of  a  declara- 
tion,1 or  plea  in  bar,m  or  nonsuit  at  the  trial,  that  he  do  not  deliver 
them,  on  the  complaint  of  the  plaintiff,  without  the  king's  writ,  (of 
second  deliverance,")  which  shall  make  express  mention  of  the  judg- 
ment. The  latter  part  of  the  writ  is  founded  on  the  statute  of  West- 
minster II.  (13  Edw.  I.)  c.  2.  previous  to  which  the  return  was 
never  irreplevisable  after  a  nonsuit,  whether  before  the  avowry  or 
after,  or  before  or  after  issue  joined;  because,  where  the  defendant 
had  judgment  for  a  return  on  a  nonsuit,  though  after  verdict,  that 
judgment  was  not  founded  upon  the  verdict,  but  on  the  default  of 
the  plaintiff,  in  withdrawing  himself  at  a  continuance  day  after  the 
verdict.0  When  judgment  is  given  on  demurrer,  for  a  return  of 
the  goods,  the  avowant  may  immediately  have  a  writ  of  retorno 
habendo,  and  inquiry  of  damages;?  and  after  verdict,  or  inquiry 
executed,  he  may  have  a  retorno  habendo,  and  fieri  facias  for  the 
damages  and  costs,  in  the  same  writ.i 

If  the  cattle  or  goods  be  eloigned,  or  removed  by  the  plaintiff,  so 
that  the  sheriff  cannot  deliver  them  on  the  writ  of  retorno  habendo, 
the  defendant,  on  the  sheriff's  return  of  elongata,1'^  may  either  have 


e  3  Atk.  517,  18.  and  see  Amb.  520, 21.        «■>  Id.  §  77. 
1  East,  403.  436.  «  Id.  §  88,  9. 

*  Ante,  1030.  °  Gilb.  Repl.  4  Ed.  211. 

>  Append.  Chap.  XLV.  §  79.  p  Append.  Chap.  XLV.  <§  8. 

k  Id.  §  78.  q  Id.  §  79. 

1  Id.  §  76.  •  •  r  Id.  §  82. 

•j-  The  condition  of  a  replevin  bond  for  prosecuting-  the  plaint  "  with  effect," 
means  prosecuting-  it  "  with  success,-"  and,  therefore,  if  a  plaintiff  in  replevin  fails, 
the  bond  is  broken,  and  the  defendant  is  not  restrained  from  suing-  on  the  bond, 
though  he  omits  to  sue  out  a  writ  de  retorno  habendo  and  cause  elongata  to  be  re- 
turned thereon.  8  Dowl.  U  Byl.  72. 
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a  capias  in  withernam,'  for  taking  other  cattle  and  goods  in  lieu  of 
[*1079]  them,  or  he  may  sue  out  a  scire  facias1  against  the  pledges, 
for  a  return  at  common  law;  or  if  the  distress  was  for  rent,  and  the 
sheriff  has  taken  a  replevin  bond,  under  the  statute  11  Geo.  II.  c. 
19.  §  23.  the  defendant  may  take  an  assignment  of  it,  and  bring  an 
action  thereon  against  the  pledges,  if  sufficient;!  or  if  the  sheriff  has 
omitted  to  take  a  replevin  bond,  or  the  pledges  were  insufficient  at 
the  time  of  taking  it,  he  may  proceed  by  Scire  facias,  or  action  on 
the  case  against  the  sheriff,  for  neglect  of  duty. "J  But  if  the  defend- 
ant proceed  upon  the  statute  17  Car.  II.  c.  7.  for  the  arrearages  of 
rent  and  costs,  he  cannot  have  a  writ  of  relorno  Jiabendo;  nor  con- 
sequently proceed  against  the  pledges,  on  account  of  the  plaintiff's 
not  making  a  return  of  the  cattle  or  goods,  nor,  as  it  seems,  against 
the  sheriff,  for  taking  insufficient  pledges:  If  judgment,  however,  be 
given  against  the  plaintiff,  for  not  prosecuting  his  suit  with  effect,  his 
pledges  will  be  answerable  to  the  defendant,  notwithstanding  he  has 
afterwards  proceeded  on  the  statute,  and  obtained  judgment,  on  a 
writ  of  inquiry,  for  the  arrearages  of  rent  and  costs.* 


In  ejectment  the  execution  is  a  writ  of  habere  facias  possessionem, 
or  (as  it  is  commonly  called,)  a  writ  of  possession.  This  writ  may 
be  issued,  without  a  scire  facias,  at  any  time  within  a  year  and  a  day 
after  judgment  signed,  whether  it  be  against  the  casual  ejector  by 
default,  or  after  verdict  against  the  tenant.  But  when  the  plaintiff 
is  nonsuited  at  the  trial,  for  want  of  the  defendant's  confessing  lease 
entry  and  ouster,  he  is  not  entitled,  in  the  King's  Bench,  to  sign 
judgment  against  the  casual  ejector,  nor  consequently  to  issue  exe- 
cution, till  the  day  in  bank,  or  first  day  of  the  ensuing  tcrm;>'  though 
it  seems  to  be  otherwise  in  the  Common  Pleas,  where  the  plaintiff 
in  such  case  has  been  allowed  to  sign  judgment,  and  take  out  exe- 
cution, immediately  after  the  trial:2  And,  in  the  King's  Bench, 
judgment  may  be  regularly  signed  on  the  first  day  of  the  ensuing 
term,  and  a  writ  of  possession  issued  on  the  same  day,  although  the 
postea  be  not  delivered  over  at  the  time,  by  the  associate  to  the 

*  Append.  Chap.  XLV.  §  83,  4.  y  2  Durnf.  &  East,  779. 

4  Id.  §  85,  6.  z  Throgmorton  ex  dim.  Fairfax  v.  Bent- 

u  Gilb.  Ilepl.  4  Ed.  215,  he.  ley,  H.  27  Geo.  III.  C.  P.  2  Durnf.  &  East, 

*  4  Moore,  606.  2  Brod.  &  Bing.  107.    780.  fa. J 
S.  C. 

f  A  rent  charge  is  within  the  meaning  of  the  23d  sec.  of  the  11  Geo.  II.  c.  19.; 
upon  a  replevin,  therefore,  of  a  distress  for  such  a  rent,  the  sheriff  may  take,  and 
assign  a  bond  as  in  a  replevin  for  any  other  kind  of  rent.  2  Bingh.  349.  The  cases 
which  have  decided  (under  the  22d  sec.  of  the  same  statute)  that  a  party  who  reple- 
vies goods  distrained  for  a  rent  charge  does  not  subject  himself  to  double  costs, 
{Vide  ante,  p.  1013,)  do  not  apply  to  the  23d  section.  The  former  is  penal,  the 
latter  remedial.  Id.  ibid. 

*  In  an  action  against  the  sheriff  for  taking  insufficient  sureties  in  replevin,  the 
assignee  of  the  replevin  bond  cannot  recover  as  special  damage  (beyond  the  penalty 
of  the  replevin  bond)  the  expenses  of  a  fruitless  action  against  the  pledges,  unless 
he  gives  the  sheriff  notice  of  his  intention  to  sue  them.     3  Bingh.  56.  C.  B. 
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attorney  for  the  plaintiff. a     When  the  landlord  is  admitted  to  defend 
instead  of  the  tenant,  and  judgment  is  thereupon  signed  against  the 
casual  ejector,  with  a  stay  of  execution  till  further  order,    and  the 
plaintiff  is  afterwards  nonsuited  at  the  trial,  on  account  of  the  land- 
lord's  not  confessing  lease    entry    and    ouster,   the    lessor   of  the 
^plaintiff,  we  have  seen,b  must  apply  to  the  court,  for  leave  [*10S0] 
to  take  out  execution  against  the  casual  ejector:c  In  such  case,  if  a 
writ  of  error  be  brought  by  the  landlord,  it  may  be  shewn  for  cause, 
and  will  be  a  sufficient  reason  against  taking  out  execution;d  but  if 
the  landlord  omit  the  opportunity  of  shewing  it  for  cause,  the  exe- 
cution is  regular,  and  cannot  be  set  aside:e  And  if  the  plaintiff,  after 
obtaining  a  verdict  in  ejectment,  sue  out  a  writ  of  habere  facias  pos- 
sessionem, without  waiting  to  tax  his  costs,  the  defendant's  writ  of 
error,  we  have  seen/  will  not  operate  as  a  supersedeas.^     In  eject- 
ment against  a  feme  sole,  who  married  before  trial,  and  verdict  and 
judgment  against  her  by  her  original  name,  the  court  held,  that  it 
was  regular  to  issue  a  habere  facias  possessionem  and  fieri  facias 
against  her  by  the  same  name,  though  the  fieri  facias  was  inopera- 
tive.11    After  a  year  and  a  day,   if  the  lessor  of  the  plaintiff  have 
previously  neglected  to  sue  out  his  writ  of  possession,    he    must 
revive  the  judgment  by  scire  facias,  as  in  other  cases;1  and  the  scire 
facias,  after  judgment  by  default  against  the  casual  ejector,  should 
go  against  the  tertenant,  as  well  as  the  defendant.1' 

The  writ  of  habere  facias  possessionem  is  directed  to  the  sheriff  of 
the  county  where  the  action  was  laid;  and  after  reciting  the  judg- 
ment, commands  him,  without  delay,  to  cause  the  plaintiff  to  have 
possession  of  his  term,  (or,  if  there  be  more  than  one  demise,  "his 
several  term,")  yet  to  come  of  and  in  the  tenements  recovered:1 
And  after  verdict  and  judgment  against  the  tenant,  a  fieri  facias  or 
capias  ad  satisfaciendum  for  the  damages  and  costs,  may  be  included 
in  the  same  writ.111  This  writ,  for  which  there  is  a  prcecipe  in  the 
King's  Bench,  but  not  in  the  Common  Pleas,"  is  engrossed  on  a  half- 
crown  stamp;0  and  is  made  returnable  on  a  general  return  day  or 
day  certain,  according  to  the  nature  of  the  proceedings;  if  by  ori- 
ginal, on  the  former,  and  if  by  bill  on  the  latter:  and  after  being 
signed  and  sealed,  it  is  delivered  to  the  sheriff,  who  makes  out  a 
warrant  thereon,  directed  to  his  officer.  It  is  usual  for  the  lessor  of 
the  plaintiff  to  give  the  sheriff  an  indemnity  for  executing  it.P 

Under  this  writ,  the  sheriff  or  his  officer,  by  the  direction  of  the 
lessor  of  the  plaintiff  or  his  attorney,  delivers  possession  of  the  pre- 
mises recovered;  and  as  the  words  of  the  writ  are,  "that  he  cause 


»  1  Barn.  &  Cres.  118.  2  Dowl.  Sc  Ryl.  i  1  Salk.  258.  2  Ld.  Ravm.  806.  S.  C. 

229.  S.  C.  Ante,  962.  and  see  2  Barn.  &  Aid.  773.  1  Chit.  Rep. 

b  Ante,  1034.  535.  S.  C.  Post,  Chap.  XL11I. 

c  2  Str.   1241.  2  Bur.  756,  7.  Barnes,  «  1  Salk.  258. 

182.  185.  Append.  Chap.  XLVI.  §  25,  6.  '  Append.  Chap.  XLYI.  §  27,  &c. 

d  2  Str.  1241.  Barnes,  208.  "»  Id.  §  33,  &c. 

e  2  Bur.  756,  7.  n  2  Sel.  Pr.  177. 

{ Ante,  1031.  °  Stat.  55  Geo.  III.  c.  184.  Sched.  Part 

?  4  Taunt.  289.  and  see  Barnes,  212,  U.  §  3. 

13.  8  Taunt.  538.  2  Moore,  581.  S.  C.  p  Run.  Ej.  2  Ed.  487. 

*  1  Maule  &  Sel.  557.  Ante,  1050. 
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him  to  have  possession,  &c. "  there  must  be  a  full  and  actual  pos- 
session given  by  the  sheriff;  and  consequently,  all  power  necessary 
[*1081]  for  this  end  must  be  given  him:  therefore,  if  the  recovery 
be  of  a  house,  the  sheriff  may  justify  breaking  open  a  door,  if  he 
be  denied  entrance  by  the  tenant,  because  the  writ  cannot  he  other- 
wise executed. i  If  the  plaintiff  recover  several  messuages,  or  lands 
in  the  occupation  of  different  persons,  the  sheriff  must  go  to  each 
house,  or  the  land  occupied  by  each  tenant,  and  deliver  the  posses- 
sion thereof,  by  turning  out  the  tenants;  for  the  delivery  of  one 
messuage  or  parcel  of  land,  in  the  name  of  all,  is  not  in  that  case  a 
good  execution  of  the  writ;  because  the  possession  of  one  tenant  is 
not  the  possession  of  the  other,  each  having  a  several  possession.1" 
But  it  seems  that  if  all  the  messuages  or  lands  were  in  the  occupa- 
tion of  one  tenant,  it  is  sufficient  to  give  possession  of  one  messuage 
or  parcel  of  land,  in  the  name  of  all:8  and  this  indeed  seems  to  be 
the  safest  way  for  the  sheriff,  because  he  executes  the  writ  at  his 
peril;  and  therefore  if  he  give  possession  of  any  messuage  or  land 
not  recovered,  and  not  included  in  the  habere  facias  possessionem, 
he  is  a  trespasser.1  But  the  surest  and  best  way  is  said  to  be,  for 
the  sheriff  to  remove  all  the  tenants  entirely  out  of  each  house  or 
parcel  of  land,  and  when  the  possession  is  quitted,  to  deliver  it  to 
the  plaintiff:  for  if  the  sheriff  turn  out  all  the  persons  he  can  find  in 
the  house,  and  give  the  plaintiff,  as  he  thinks,  quiet  possession,  and 
after  the  sheriff  is  gone,  there  appear  to  be  some  persons  lurking  in 
the  house,  this  is  no  good  execution,  and  the  plaintiff  may  have  a 
new  writ  of  habere  facias."  If  the  execution  be  for  20  acres,  it 
seems  the  sheriff  must  give  20  acres  in  quantity,  according  to  the 
common  estimation  of  the  county  where  the  land  lies:*  And  on  a 
recovery  of  land,  being  part  of  a  highway,  the  sheriff  should  deliver 
possession,  subject  to  the  right  of  passage  over  it,  for  the  king  and 
his  people.  > 

But  it  is  at  the  lessor  of  the  plaintiff's  peril  to  take  more,  under 
the  writ  of  possession,  than  he  is  strictly  entitled  to;z  and  if  he  take 
more,  the  court  on  motion  will  order  it  to  be  restored.11  Thus, 
where  the  plaintiff  in  ejectment,  as  tenant  in  common,  recovered 
possession  oi  fvc  eighths  of  a  cottage  with  the  appurtenances,  and  a 
writ  of  possession  was  executed  by  the  sheriff,  who  turned  the 
tenant  out  of  possession  of  the  whole,  and  locked  up  the  door,  the 
court  of  Common  Pleas  made  a  rule  upon  the  sheriff  and  lessor  of 
the  plaintiff,  to  restore  the  tenant  to  the  possession  of  three  eighth 
[*1082]  parts  of  the  *premises;  otherwise  he  would  be  obliged  to 
bring  another  ejectment  for  the  same'.b 

If  the  officer  be  disturbed  in  the  execution  of  the  writ,  the  court, 
on  an  affidavit,  will  grant  an  attachment  against  the  party,  whether 
he  be  the  defendant  or  a  stranger;  because  the  writ  is  the  process 


i  5  Co.  91.  b.  Run.  Ej.  2  Ed.  485.  Run.  Ej.  2  Ed.  487. 

'  1  Rol.  Abr.  886.  Run.  Ej.  2  Ed.  485,  6.  y  1  Bur.  133. 

» Id,  ibid.  1  Rol.  Rep.  421.  *  Id.  627.  629.  5  Bur.  2673. 

1  Run.  Ej.  2  Ed.  486.  »  Id.  ibid.  Run.  Ej.  2  Ed.  485.  487. 

■  1  Leon.  154.  Run.  Ej.  2  Ed.  486.  <-  3  Wils.  49.  and  see  Barnes,  191. 

I  1  Rol.    Abr.  886.   1   Rol.  Rep.  420. 
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of  the  court,  and  any  disturbance  given  to  the  execution  of  it,  is  a 
contempt  of  the  authority  of  the  court  from  whence  it  issues,  and  as 
such  will  be  punished  by  the  court:c  And  the  process  is  not  under- 
stood to  be  executed,  nor  the  execution  complete,  until  the  sheriff 
and  officer  are  gone,  and  the  plaintiff  left  in  quiet  possession.*1  But 
after  possession  given,  either  on  the  habere  facias  or  by  agreement 
of  the  parties,e  the  law  seems  to  make  a  difference,  where  the  plain- 
tiff is  turned  oat  of  possession  by  the  defendant,  and  where  by  a 
stranger.  When  it  is  done  by  the  defendant,  immediately  or 
soon  after  the  possession  is  delivered,  the  plaintiff  it  seems  may 
have  a  new  habere  facias,  before  the  former  writ  is  returned  ;f  be- 
cause the  defendant  himself  shall  never  by  his  own  act  keep  the 
possession,  which  the  plaintiff  hath  recovered  from  him  by  due 
course  of  law:^  And  if  the  sheriff  give  possesion  of  part  only,  he 
may  have  a  new  habere  facias  for  the  rest.'1  But  if  the  writ  be  re- 
turned by  the  sheriff,  though  not  filed,  it  seems  no  new  habere  facias 
can  issue;  because  when  the  return  is  made,  it  becomes  a  record 
which  the  court  is  entitled  to:1  And  where  the  landlord,  after  the 
possession  had  been  delivered  above  a  month,  went  down  into  the 
country,  and  prevailed  with  the  tenants,  on  giving  them  security, 
to  attorn  to  him,  and  then  the  plaintiff  in  ejectment  came  and  com- 
plained to  the  court,  and  moved  for  a  new  writ  of  possession,  the 
court  refused  to  relieve  him,  there  having  been  a  regular  execution 
of  the  first  writ;  and  said,  the  distinction  was,  that  if  immediately 
after  the  writ  had  been  executed,  the  tenants  had  attorned,  there 
should  have  been  a  new  writ,  but  not  where  the  possession  had  con- 
tinued as  delivered  so  long  as  it  had  in  this  case.k  So,  where  the 
lessor  of  the  plaintiff  had  been  put  into  possession,  by  virtue  of  a 
writ  of  habere  facias  jiossessionem,  on  the  22nd  of  February  1806, 
which  writ  had  never  been  returned  by  the  sheriff,  and  on  the  10th 
of  October  1807,  while  he  continued  in  possession,  the  person 
against  whom  h%  had  recovered,  *entered  into  the  house  [*10S3] 
by  force,  and  resisted  with  violence  all  attempts  to  regain  the  pos- 
session, upon  which  a  new  habere  facias  was  moved  for,  and  an 
attachment  against  the  party  in  possession;  the  court  denied  the 
authority  of  the  case  in  Keble,1  and  held,  that  possession  having 
been  given  under  the  first  writ,  the  sheriff  ought  to  have  returned 
that  he  had  given  possession,  and  that  the  plaintiff  could  not  after- 
wards have"  had  another  writ:  An  alias,  they  said,  cannot  issue 
after  a  writ  is  executed;  if  it  could,  the  plaintiff,  by  omitting  to  call 
on  the  sheriff  to  make  his  return  to  the  writ,  might  retain  the  right 
of  suing  out  a  new  habere  facias  possessionem,  as  a  remedy  for 
any  trespass  the  tenant  might  commit  within  twenty  years  after  the 
judgment:  and  upon  these  grounds,  the  rule  was  refused.'11 

«  6  Mod.  27.  1  Salk.  321.  S.  C.  and  see        s  Run.  Ej.  2  Ed.  489. 
2  Brownl.  253.  1  Keb.  779.  2  Keb .  245.  2         h  2  Keb.  245. 
Blac.  Rep.  892.  !  2  Brownl.  216.  253.  and  see  1  Keb. 

*  Run.  Ej.  2  Ed.  489.  Ante,  1057.  785. 

*  1  Keb.  779.  785.  *  2  Str.  830. 
'2  Brownl.  216.  253.  1  Rol.  Rep.  353.         '  1  Keb.  779. 

Palm.  289.  1  Keb.  779.  785,  6.  6  Mod.  27.        m  1  Taunt.  55. 
1  Salk.  321.  S.  C. 
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When  a  stranger  turns  the  plaintiff  out  of  possession,  after  execu- 
tion fully  executed,  the  plaintiff  is  put  to  a  new  action,  or  an  indict- 
ment for  a  forcible  entry,  where  the  force  will  be  punished:"  The 
reason  is,  that  the  title  was  never  tried  between  the  plaintiff  and 
the  stranger,  who  may  claim  the  land  by  a  title  paramount  to  that 
of  the  plaintiff,  or  he  may  come  in  under  him;  and  then  the  reco- 
very and  execution  in  the  former  action,  ought  not  to  hinder  the 
stranger  from  keeping  that  possession  which  he  may  have  aright  to: 
If  the  law  were  otherwise,  the  plaintiff  might,  by  virtue  of  a  new 
habere  facias,  turn  out  even  his  own  tenants,  who  come  in  after 
the  execution;  whereas  the  possession  was  given  him  only  against 
the  defendant  in  the  action,  and  not  against  others  who  were  not 
parties  to  the  suit.0 


For  executing  a  writ  of  fieri facias,  or  capias  ad  satisfaciendum, 
the  sheriff  is  entitled,  by  the  statute  29  Eliz.  c.  4.  to  twelve  pence 
for  every  20,?.  when  the  sum  exceedeth  not  a  hundred  pounds,  and 
six  pence  for  every  20s.  above  that  sum,  that  he  shall  levy  or  take 
the  body  in  execution  for;  which  is  called  his  poundage,*  But,  by 
the  statute  3  Geo.  I.  c.  15.  §  17.  poundage  upon  a  capias  ad  satis- 
faciendum shall  not  be  demanded  or  taken  for  any  greater  sum  than 
the  real  debt  bona  fide  clue,  and  marked  on  the  back  of  the  writ: 
And  by  the  same  statute, i  the  sheriff  is  entitled,  upon  executing  a 
writ  of  habere  facias  possessionem  aut  seisinam,  to  have  for  pound- 
age, twelve  pence  for  every  20s.  of  the  yearly  value  of  the  lands 
[*1084]  whereof  *possession  is  given,  where  the  whole  exceedeth 
not  the  yearly  value  of  a  hundred  pounds,  and  six  pence  only  for 
every  20.s.  per  ann.  above  that  value.  The  writ  of  elegit,  though 
mentioned  in  the  preamble  of  this  statute,  is  omitted  in  the  body  of 
the  enacting  clause:  and  hence  it  seems,  that  the  sheriff  is  entitled, 
on  executing  an  elegit,  to  poundage  on  the  whole  amount  of  the 
debt/ 

If  the  sheriff  levy  under  a  fieri  facias,  he  is  entitled  to  poundage, 
though  the  parties  compromise,  before  he  sells  any  of  the  defend- 
ant's goods;9  or  though  the  execution  be  afterwards  set  aside  for 
irregularity:1  and  accordingly,  where  the  sheriff  levied  under  a 
fieri  facias,  and  received  the  money,  and  afterwards  the  judgment 
and  execution  being  set  aside  for  irregularity,  and  the  money  or- 
dered to  be  returned,  paid  it  back,  with  the  assent  of  the  plaintiff, 
the  court  of  King's  Bench  held,  that  the  statute  43  Geo.  III.  c.  46. 
did  not  take  away  his  remedy,  by  action  of  debt  against  the  plaintiff, 
for  his  poundage."  So,  the  sheriff  is  entitled  to  poundage,  upon  a 
capias  ad  satisfaciendum,  though  the  defendant  go  to  prison, 
without  satisfying  the  plaintiff:"  And  if  the  sheriff,  having  taken 


"  Stv.  Rep.318.  and  see  id.  408.  1  Keb.  r  1  Maule  &  Sel.  105. ! 

779.  785.  8  5  Dumf.  &  East,  470. 

"  Run.  Ej.  2  Ed.  489.  '  6  Esp.  Rep.  111. 

p  Ante,  1035.  »  4  Maule  &  Sel.  256. 

i  $  16.  *  4  Bur.  1981.  Imp.  Sker.  145. 
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the  defendant  on  one  writ,  detain  him  on  another,  he  is  entitled  to 
poundage  on  both.y  But  it  seems  that  he  is  not  entitled  to 
poundage,  if  the  money  be  paid  to  him,  without  any  levy;z  nor  on 
executing  a  writ  of  attachment,  for  non-payment  of  money ;a  nor 
upon  a  capias  utlagatum  on  mesne  process,  under  which  there  has 
been  a  seizure  and  inquisition,  but  no  writ  of  venditioni  exponas;^ 
nor  where  money  is  paid  into  court  by  the  sheriff,  under  the  statute 
33  Geo.  III.  c.  46.  §  2;c  nor  on  levying  for  a  crown  debt,  under  a 
levari  facias:*  And  the  sheriff  cannot  maintain  an  action  for  the 
expense  incurred  in  seizing  and  keeping  possession  of  goods  under 
a  fieri  facias,  at  the  request  of  the  party  suing  out  the  writ,  although 
they  are  not  sold,  on  account  of  his  refusing  to  give  an  indemnity 
against  the  claims  of  third  persons. e 

For  the  poundage  he  is  entitled  to,  the  sheriff  may  maintain 
an  action  of  debt  on  the  statute ;f  or  he  may  retain  it  out  of  the 
sum  levied:  And,  under  the  statute  3  Geo.  I.  c.  15.  the  sheriff  may 
retain  his  poundage  out  of  the  sum  levied,  and  need  not  wait  for  the 
^allowance  of  it  out  of  his  accounts;^  or,  if  he  have  paid  [*1085] 
over  the  money  levied  to  the  prosecutor  of  the  extent,  without 
having  deducted  poundage,  he  may  obtain  it  by  motion  to  the  court 
of  Exchequer.11  If  the  sheriff  take  more  than  he  is  entitled  to  for 
poundage,  &c.  he  is  liable  to  an  action  for  treble  damages,  at  the 
suit  of  the  party  grieved,'t  and  shall  forfeit  40/.  to  the  king  and  the 
informer ;k  or  an  action  for  money  had  and  received  may  be  main- 
tained against  him  by  the  plaintiff,  to  recover  the  surplus.1  But 
as  a  sheriff,  who  levies  under  a  levari  facias  for  a  crown  debt, 
is  not  entitled  to  poundage  under  the  statute  29  Eliz.  c.  4.  an 
action  against  him  on  that  statute,  for  extortion  in  such  a  case*,  is 
misconceived."1 

When  the  judgment  is  satisfied,  by  any  of  the  above  writs  of 
execution  or  otherwise,11  the  defendant  has  a  right  to  call  on  the 
plaintiff  for  a  ivarrant,°  or  authority,  directed  to  some  attorney  of 
the  court  wherein  the  judgment  is  recovered,  authorizing  such  at- 
torney to  enter  up  satisfaction  on  the  judgment  roll;  which  being 
obtained,  a  satisfaction  piece,?  is  made  out  in  the  King's  Bench, 
on  a  slip  of  unstamped  parchment,  in  the  form  of  a  bail-piece,  and 
taken,  with  the  warrant  of  attorney,  to  the  clerk  of  the  judgments, 
who  will  make  an  entry  thereof  in  his  book  of  remembrances,  and 
deliver  it  over  to  the  clerk  of  the  treasury,  who  enters  the  same  on 

y  Taylor  v.  Ward,  E.  24  Geo.  III.  K.B.        s  Parker,  180.  hId.  ibid. 

*  2  Maule  &  Sel.  294.  i  2  Durnf.  &  East,  148. 

»  2  East,  411.  k  29  Eliz.  c.  4.  and  see  stat.  3  Geo.  I.  c. 

b  2  Maule  &  Sel.  294.  15.  §  13.  Ante,  1024. 

*  2  Barn.  &»Ald.  770.  1  Chit.  Rep.  529.         '  1  Stark.  JW.  Pri.  345. 

S.  C.  6  Moore,  124.  ■»  3  Brod.  k.  Bing.  143.  6  Moore,  338. 

J  3  Brod.  &  Bing.  143.  6  Moore,  338.  S.  C. 

S.  C.  n  But  see  3  Brod.  &  Bing.  3.  6  Moore, 

e3Campb.374.  65.  S.  C. 

f  1  Salk.  209.  333.  2  Ld.  Raym.  1212.  °  Append.  Chap.  XLI.  §  112. 

S.  C.  p  Id.  §  113. 


t  Vide  ante,  p.  925,  and  note  f . 


1085  OF    SATISFACTION. 

the  roll:'1  And  the  defendant  has  been  allowed  to  enter  satisfaction 
on  the  roll,  upon  a  judgment  obtained  against  him  in  the  King's 
Bench,  on  his  acknowledging  satisfaction  for  the  amount,  upon  a 
judgment  obtained  by  him  in  the  Common  Pleas,  against  the  plain- 
till,  for  a  larger  amount,  although  he  had  the  plaintiff  in  custody  in 
execution  on  that  judgment.1'  So,  after  a  plaintiff  had  recovered 
damages  under  a  writ  of  inquiry  in  trover,  for  the  conversion  of 
his  title  deeds,  the  court  permitted  satisfaction  of  the  damages  to  be 
entered  on  the  roll,  upon  the  terms  of  the  defendant  delivering  up 
the  deeds,  and  paying  all  the  plaintiff's  costs,  as  between  attorney 
and  client,  and  submitting  to  other  terms,  by  which  plaintiff  was 
placed  in  as  good  a  situation  as  he  was  in,  before  the  cause  of  action.8 
In  the  Common  Pleas,  the  clerk  of  the  treasury  brings  the  judgment 
[*10S6]  roll  into  court,  in  term  time,  and  the  secondary  *enters 
satisfaction  thereon:  In  vacation,  a  judge's  fiat  is  obtained  for  that 
purpose,  by  the  clerk  of  the  judgments,  who  enters  satisfaction  on 
the  roll:1  And,  on  entering  satisfaction  on  the  roll,  it  is  usual,  we 
have  seen,u  for  the  plaintiff  to  pay  one  shilling  for  every  hundred 
pounds  recovered,  to  the  secondary,  who  pays  it  over  to  the  junior 
judge's  clerk,  by  whom  it  is  distributed  among  the  prisoners  in  the 
Fleet  prison. 

q  Append.  Chap.  XLT.  §  114, 15.  And  r  1  Maule  &  Sel.  696. 

see  stat.  3   Geo.  IV.  c  39.  §  8.  for  enter-  «  1  Dowl.  Si  Ryl.  201. 

ing  satisfaction  on  a  warrant  of  attorney,  '  Imp.  C.  P.  621. 

or  cognovit  actionem.  Ante,  603.  608.  u  Ante,  514. 
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Op  EXECUTION  by  LEVARI  FACIAS,  and  EXTENT;  and 
-the  PROCEEDINGS  thereon. 

.H.AVING-  considered  in  the  last  chapter,  the  ordinary  modes  of 
execution,  for  debt  or  damages  and  costs,  by  fieri  facias,  capias 
ad  satisfaciendum,  and  elegit;  and  by  retorno  habcndo  and  habere 
facias  possessionem,  in  replevin  and  ejectment;  I  shall,  in  the 
present  chapter,  take  a  practical  view  of  the  writs  of  levari  facias 
and  extent,  which  are  of  less  frequent  occurrence,  with  the  proceed- 
ings thereon. 

The  levari  facias,  of  which  something  was  said  in  the  last  chap- 
ter,a  is  a  process,  by  which  the  sheriff  is  commanded  to  levy  a  sum 
of  money,  of  the  lands  and  chattels  of  the  defendant ;b  and  it  is  either 
for  the  king  or  the  subject.  There  are  several  sorts  of  execution 
for  the  king:  1.  a  capias  ad  satisfaciendinn,'\vhich.  takes  the  body 
of  the  debtor;  2.  a.  fieri  facias,  to  take  his  goods;  3.  a  writ,  which 
is  called  the  long  writ,c  comprising  a  capias  ad  satisfaciendum, 
fieri  facias,  and  extendi  facias;  4.  a  levari  facias,  where  the 
land  is  the  debtor. d  This  latter  process  may  be  issued  at  common 
law,  for  levying  a  fine  or  debt  to  the  king:  And  where  a  defendant 
convicted  of  a  misdemeanor,  was  sentenced  to  be  imprisoned  for 
two  years,  and  to  pay  a  certain  fine,  and  to  be  further  imprisoned 
till  the  fine  was  paid,  the  court  of  King's  Bench  in  a  late  case  held, 
that  a  levari  facias  might  be  issued  out  of  that  court  for  the  fine, 
before  the  expiration  of  the  two  years  ;e  and  that  the  sheriff  was  bound 
ex  officio  to  levy  it:  at  all  events,  that  the  writ  of  levari  facias 
was  regular,  having  been  adopted  by  the  crown. f  This  writ  may 
also  be  sued  out  of  the  court  of  Exchequer,  for  levying  penalties,s 
arrears  of  taxes,*1  *or  the  issues  and  profits  of  lands  returned  [*108S] 
by  the  sheriff,  on  a  special  capias  utlagatum;1  in  which  latter  case 
it  has  been  holden,  that  the  cattle  of  a  stranger,  levant  and  couchant 
upon  the  land,  may  be  taken  and  sold  under  it.k     So,  if  lands  be 


»  Ante,  1030,  31.  S.  C.  and  see  2  Show.  166.  Skin.  12.  T. 

b  Plowd.  441.  (a.)  and  see  Bac.  Abr.  Jon.  185.  S.  C. 

tit.  Execution,  C.  4.  Com.  Dig.  tit.  Ex-  f  1  Chit.  Rep.  583. 

ecution,  C.  3.  tit.  Process,  E.  4.  e  Gilb.  Excheq.125,  6. and  see  2  Barn. 

c  Gilb.  Excheq.  117,  Lc.  1  Chit.  Rep.  &  Aid.  609.  1  Chit.  Rep.  428.  S.  C. 

434.  fc  Append.  Chap.  XLII.  §  1. 

d  1  Ld.  Raym.  307.  and  see  3  Co.  12.  b.  »  Gilb.  Excheq.  126.  Ante,  *157. 

Gilb.  Excheq.  125,  6.  166,  7.  171.  Skin.  k  1  Ld.  Raym.  305.  1  Salk.  395.  408. 

619.  3  Salk.  286.  S.  C. 

c  2  Barn.  &  Aid.  609.  1  Chit.  Rep.  428. 
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seized  on  an  extent,  process  of  levari  facias  may  be  issued  to  levy 
the  rents  half  yearly,  or  oftencr  if  required,  until  the  principal  debt, 
with  costs  and  damages,  as  the  court  shall  think  fit,  be  satisfied.1 
The  court  of  King's  Bench  will  not  give  a  sheriff  directions  how 
he  shall  dispose  of  property  remaining  in  his  hands,  which  has  been 
taken  in  execution,  towards  payment  of  a  fine  imposed  upon  the 
defendant  on  a  conviction  for  a  misdemeanor;  but  if  the  sheriff  has 
made  an  improper  return,  it  may  be  quashed."1  And  the  court  of 
Common  Pleas  cannot  apply  the  forfeited  penalties  of  recogni- 
zances of  bail,  to  attachments  for  resisting  an  execution,  to  the  dis- 
charge of  the  debt  and  costs  of  the  plaintiff  in  the  original  action." 

The  levari  facias  for  the  Subject  is  either  on  a  recognizance,  or 
statute  merchant,  &c.  By  the  common  law,  a  levari  facias  may 
be  sued  out  within  a  year,  upon  a  recognizance,  against  the  cognizor, 
for  the  money  mentioned  therein,  to  be  levied  of  his  lands  and 
chattels:0  And  this  seems  to  be  the  proper  process,  after  judgment 
in  scire  facias,  on  a  recognizance  of  bail,  upon  which  a  capias  ad 
satisfaciendum  does  not  lie,  in  the  Common  Pleas.?  So,  upon  a 
statute  merchant,  after  the  recognizance  is  certified  into  Chancery, 
if  the  cognizor  be  an  ecclesiastical  person,  a  levari  facias  shall  be 
awarded,  to  levy  the  debt  of  his  moveable  goods;  for  his  body  shall 
not  be  taken  :(i  which  writ  may  be  directed  to  the  sheriff,  if  the 
clerk  has  a  lay  fee;  otherwise  it  shall  be  to  the  bishop  of  the  diocese 
where  his  benefice  lies;1'  or,  if  he  has  benefices  in  several  dioceses, 
there  may  be  a  writ  for  part  to  one  bishop,  and  another  for  the  resi- 
due to  the  other  bishop:8  and  if  part  of  the  debt  be  levied  by  levari 
facias,  an  alias  levari  facias  may  issue  for  the  residue.1  So,  if  the 
sheriff  return  nulla  bona  to  a  fieri  facias,  and  that  the  defendant  is 
a  beneficed  clerk,  having  no  lay  fee,  a  levari  facias,  we  have  seen," 
may  be  sued  out  de  bonis  ecclesiasticis,  under  which  the  tithes  or 
[*1089]  other  profits  of  *the  living  may  be  taken  in  execution.  It 
should  be  further  observed,  that  the  execution  against  the  goods 
and  chattels  of  the  defendant  is  sometimes,  in  point  of  form,  a 
levari  facias,  and  particularly  in  the  court  of  Exchequer;"  but  this 
writ  has  no  other  effect  than  a  fieri  facias.  There  is  also  a  levari 
facias,  for  executing  the  judgment  of  a  county  court;  but  this 
latter  writ  ought  to  be  de  bonis  et  catallis  only,  and  not  de  terris 
et  catallis?  and  the  goods  cannot  be  sold  under  it,  without  a  special 
custom. z 


The  writ  of  extent,  or  extendi  facias,  is  a  writ  of  execution 
against  the  body  lands  and  goods,  or  the  lands  and  goods,  or  the 


1  Gilb.  Fxcheq.  170.  25. 

">  1  Dowl.  &  Kyi.  474.  r  F.  N.  B.  266.  A.  B. 

"3  Taunt.  112.  > Id.  266.  A. 

°  Reg-.  298.  b.  F.  N.  B.  265.  D.  and  see        »  Beg-.  299.  b.  F.  N.  B.  265.  H.  and  see 

Com.  Dig.  tit.  Statute  Staple,  D.  3. 1  Chit.  Com.  Dig1,  tit.  Statute  Staple,  D.  3. 
Kep.  434.  Ante,  1030,  31.  »  Ante,  1063. 

i>  Post,  Chap.  XL11I.  *  Append.  Chap.  XLI.  §  2.  (a.) 

i  Reg.   298.  b.  300.  F.  N.  B.  131.  D.         J  2  Lutw.  1413. 
265.  D.  266.  A.  Append.  Chap.  XL1I.  §         *  Id.  ibid. 
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lands  only,  of  the  debtor:  and  it  is  either  for  the  king,  or  the  sub- 
ject; for  the  former,  it  is  an  ancient  prerogative  writ,  for  obtaining 
satisfaction  of  debts  originally  due  or  assigned  to  the  king,  or  found 
on  an  inquisition  taken  on  a  writ  of  extent,  or  diem  clausit  extremum. 
Debts  originally  due  to  the  king  are  of  record,. or  not  of  record: 
Debts  of  z-ecord  are  founded  on  judgments  or  recognizances,  or 
inquisitions  taken  and  returned  on  commissions  issuing  out  of  the 
court  of  Exchequer:  Debts  not  of  record  are  on  bonds,  or  simple 
contracts;  which  latter  are  either  due  from  the  known  public  officers 
and  accountants  to  the  king,  or  from  third  persons.  If  a  man  receive 
the  king's  money,  knowing  it  to  be  so,  an  extent  may  issue  against 
him  as  debtor  to  the  king;*  otherwise  if  he  do  not  know  it  to  be  the 
king's  money:13  And  if  it  be  found  by  inquisition  against  a  receiver 
general,  that  he  has  paid  over  money  to  A.,  an  immediate  extent 
may  issue  against  A. ;  for  this  is  the  king's  money. c 

The  body  lands  and  goods  of  the  king's  debtor,  or  his  lands  and 
goods  after  his  death,  were  liable  at  common  law  to  the  king's  exe- 
cution;11 but  by  magna  charta,  (9  Hen.  III.)  c.  8.  the  king  and  his 
bailiffs  were  restrained  from  seizing  any  land  or  rent,  for  any  debt, 
as  long  as  the  present  chattels  were  sufficient  to  pay  the  debt,  and 
the  debtor  was  ready  to  satisfy  the  same:e  and  accordingly,  a  condi- 
tional writ  was  framed,  commanding  the  sheriff  to  inquire  of  the 
goods  and  chattels  of  the  debtor,  and  take  them  into  the  king's 
hands  and  if*they  were  not  sufficient  to  pay  the  debt,  then  [*1090] 
to  inquire  of  and  extend  the  lands,  &c.  and  to  take  the  body  of  the 
debtor.1"  This  writ,  (according  to  the  opinion  of  lord  Coke,%)  was 
made  after  the  statute  33  Hen.  VIII.  c.  39.  §  50.  55.  but  that  opin- 
ion was  doubted  by  lord  chief  baron  Gilbert,  in  his  treatise  on  the 
court  of  Exchequer;11  because  the  writ  seems  to  have  been  so  con- 
trived, that  an  inquisition  should  be  found,  whether  the  debtor  had 
any  goods  or  chattels,  and  if  upon  the  inquisition  none  were  found, 
then  to  extend  the  land,  and  take  the  body  of  the  debtor:  So  that 
it  seems,  this  writ  might  have  been  used  before  the  statute  of  Hen. 
VIII:  without  any  violation  of  magna  charta;  for  if  it  were  found 
that  the  debtor  had  no  goods,  they  might  seize  the  land,  and  take 
the  body;  and  therefore  it  seems  to  be  a  writ  that  was  used  upon 
motion  to  the  court,  and  in  cases  of  necessity,  before  the  statute  of 
Hen.  VIII. :  But  since  that  statute,  the  practice  has  been  to  issue 
the  writ  of  extent,  in  its  present  form,  to  levy  the  king's  debt  of- 
the  body  lands  and  goods  of  the  debtor  absolutely,  without  any 
previous  inquisition  touching  the  goods:1  And  under  this  writ,  the 
sheriff  may  in  strictness  seize  the  lands,  although  the  goods  should 

»  11  Co.  92.  a.  Cro.  Eliz.  545.  4  Leon.  Salk.  586.  2  Saund.  70.  (~a.J  Com.  Dig1. 

32.  tit.  Licit,  G.  2. 

b  Id.  ibid.  Lane,  23.  and  see  West  on  e  Gilb.  Excheq.  124.  3  Salk.  286. 

Extents,  32,  3.  265,  6.  f  2  Inst.  19.  Gilb.  Excheq.  126,  7. 

-■  Bunb.  128.  and  see  id.  24.  134.-  Com.  ?  2  Inst.  19.  and  see  West,  76,  &c.  190. 

Dig-,  tit.  Dett,  G.  7.  2  Price,  13.   West,  •>  Gilb.  Excheq.  127,  S. 

267.  S.  C.  7  Price,  633.  '  Id.  ibid,  and  see  West,  2,  &c.   Man- 

d  3  Co.  12.  b.  and  see  Cro.  Jac.  450.  3  ning's  Law  of  Extents,  516,  &c. 
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be  sufficient  to  satisfy  the  debt:*  But  the  court  of  Exchequer  will 
not  make  an  order  for  the  sale  of  lands,  on  the  statute  25  Geo.  III. 
c.  35,  if  goods  sufficient  to  pay  the  debt  have  been  seized  under  the 
extent.1 

The  writ  of  extent,  at  the  suit  of  the  king,  is  either  in  chief  or  in 
aid.  An  extent  in  chief  is  an  adverse  proceeding  by  the  king,  for 
the  recovery  of  his  own  debt:  An  extent  in  aid  is  sued  out  at  the 
instance  and  for  the  benefit  of  the  debtor  to  the  crown,  or  his  surety, 
for  the  recovery  of  a  debt  due  to  himself:  in  the  former  case,  the 
king  is  the  real,  as  well  as  nominal  plaintiff;  in  the  latter,  he  is  the 
nominal  plaintiff  only.1"  On  a  judgment  in  scire  facias  for  the 
king's  debt,  or  on  an  information  for  penalties  in  the  court  of  Ex- 
chequer, the  regular  process  of  execution  is  an  extent  in  chief 
against  the  body  lands  and  goods  of  the  defendant:11  or  a  levari 
facias  may  be  issued,  with  a  capias  clause  for  taking  his  body:0 
And,  in  the  case  of  the  king,  there  need  not  be  any  scire  facias  to 
revive  the  judgment,  after  a  year  and  a  day.?  So,  on  a  recogni- 
[*1091]  zance  to  the  king,  *if  it  be  clearly  forfeited,  an  extent  may 
be  issued  in  the  first  instance,  against  the  body  lands  and  goods  of 
his  debtor.^ 

The  king's  remedy,  for  the  recovery  of  specialty  debts,  is  gov- 
erned by  the  statute  33  Hen.  VIII.  c.  39.r  which  enacts,  that  «  all 
obligations  and  specialties,  which  shall  be  made  for  any  cause  or 
causes  touching  or  in  any  wise  concerning  the  king's  most  royal 
majesty,  or  his  heirs,  or  to  his  or  their  use,  commodity  or  behoof, 
shall  be  made  to  his  highness  and  to  his  heirs,  kings,  in  his  or  their 
name  or  names,  by  these  words,  to  the  lord  the  king,  and  to  none 
other  person  or  persons  to  his  use,  and  to  be  paid  to  his  highness  by 
these  words,  to  be  jjaid  to  the  said  lord  the  king,  his  heirs  or  ex- 
ecutors, with  other  words  used  and  accustomed  in  common  obliga- 
tions; and  that  all  such  obligations  and  specialties,  so  to  be  made, 
shall  be  good  and  effectual  in  the  law  to  all  intents  and  purposes, 
and  shall  be  of  the  same  nature,  kind,  quality,  force  and  effect,  to 
all  intents  and  purposes,  as  the  writings  obligatory  taken  and  acknow- 
ledged according  to  the  statute  of  the  staple  at  Westminster,  had 
at  any  time  before  the  making  of  that  act  been  taken,  used,  exer- 
cised and  executed,  against  any  lay  person  or  persons. r  And  that 
all  such  obligations  and  specialties,  the  debt  whereof  not  being  paid 
nor  contented  in  the  life  of  the  king,  shall  come  remain  and  be  to 
the  heirs  or  executors  of  the  king,  at  the  free  liberty,  disposition, 
assignment  and  appointment  of  the  same  king,  to  whom  such  obli- 
gations or  specialties  shall  be  made  as  aforesaid.3  And  that  all  suits, 
process,  judgments,  decrees  and  executions,  thereafter  to  be  taken, 
pursued,  or  given  for  the  king,  in  any  of  the  king's  courts  mentioned 
in  that  act,  of  or  upon  any  of  the  same  obligations,  shall  be  of  the 
same  or  like  strength,  force,  effect  and  intent  in  the  law  to  all  pur- 

k  West,  76.  80.  but  see  O.  Bridg.  474.  °  Gilb.  Excheq.  125,  6.  Ante,  1087. 

3  Salk.  286.  f>  2  Satk.  603.  and  see   Gilb.   Excheq. 

1 3  Price,  40.  West,  187,  &c.  225,  S.  C.  166,  7.  1  Price,  395.  West,  316,  &c. 

■"  West,  14.  and  see  8  Price,  683.  1  Gilb.  Excheq.  165,  6. 

"  Append.  Chap.  XL1I.  §  2.  r§50.                   *  §  51. 
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poses,  only  against  all  and  all  manner  such  person  and  persons  as 
are  bound  in  such  obligations  or  specialties,  as  well  spiritual  as  tem- 
poral, and  against  their  heirs,  successors,  executors  and  adminis- 
trators, and  every  of  them,  and  against  none  other,  as  writings 
obligatory  taken  and  acknowledged  according  to  the  statute  of  the 
staple  at  Westminster,  at  any  time  before  tbe  making  of  that  act, 
had  been  used  to  be  taken,  exercised  and  executed,  against  any  lay 
person  or  persons."4  On  this  statute,  the  king  may  proceed  either 
by  scire  facias,  which  is  the  ordinary  mode  of  proceeding  when 
the  debt  is  doubtful,  or  the  debtor  solvent,  in  which  case  an  extent 
is  the  ultimate  process  of  execution;  or,  upon  an  affidavit  of  his  insol- 
vency, and  that  the  debt  *is  in  danger  of  being  lost,u  and  the  [*1092] 
fiat  of  the  chancellor,  or  one  of  the  barons  of  the  Exchequer,31  the 
king  may  sue  out  an  immediate  extent  in  chief;y  so  called,  from  its 
being  issued  in  the  first  instance,  without  the  intervention  of  a  scire 
facias:1  And  this  latter  is  now  become  the  common  mode  of  pro- 
ceeding on  a  bond,  against  the  principal  debtor,  when  the  debt  is 
in  danger;  but  against  sureties,  it  is  more  usual  to  proceed  by  scire 
facias:3-  Though  if  a  scire  facias  has  issued  on  a  bond,  an  imme- 
diate extent  may  afterwards  issue,  on  an  affidavit  of  danger;  and  the 
king  may  proceed  thereon  either  by  scire  facias  or  extent,  or  by 
both.b  It  seems  to  have  been  formerly  holden,  that  on  a  bond  or 
recognizance  to  the  king,  conditioned  for  the  performance  of  cove- 
nants or  other  collateral  things,  a  scire  facias  should  first  issue,  and 
not  an  immediate  extent:0  But  it  was  afterwards  decided,  that  on  an 
affidavit  of  danger,  and  that  the  condition  of  the  bond  is  broken,  an 
immediate  extent  may  issue  in  every  case,  as  well  where  the  bond 
is  for  the  performance  of  covenants  or  other  collateral  acts,  as  where 
it  is  for  the  payment  of  a  sum  certain. d  But  if  it  be  doubtful  whether 
the  bond  or  recognizance  be  forfeited,  then  it  seems  a.  scire  facias 
is  the  proper  mode  of  proceeding.6  And,  when  the  debtor  is  solvent, 
the  king  has  not  an  election  to  proceed  against  him  either  by  extent 
or  scire  facias,  but  the  latter  is  the  only  course. f 

For  the  recovery  of  a  simple  contract  debt,  the  king  may  proceed 
either  by  action  of  debt,%  or,  after  it  is  recorded,  by  scire  facias, 
or  extent.  But  it  is  a  rule,  that  writs  of  scire  facias  or  extent  must 
be  founded  on  matter  of  record:  And  therefore,  before  a  scire 
facias  or  extent  can  be  issued  for  a  simple  contract  debt,  it  must 
first  be  recorded;  for  which  purpose  a  co7nmission  issues  out  of  the 
court  of  Exchequer,11  under  which  an  inquisition'  is  taken,  to  find  the 
debt;  and  the  inquisition,  when  returned,  becomes  a  matter  of  record.k 
The  commission  to  inquire  of  the  king's  debts  is  of  great  antiquity, 

*  §  53.  <i  Rex  v.  Moseley,  West,  325.  and  see 
»  Append.  Chap.  XLTI.  §  3.                   •      Bunb.  203.  West,  47,  8. 

1  Id.  §  4.  e  Gilb.  Excheq.  166. 

y  Id.  §  5.  and  see  West,  18.  47,  8.  Gilb.  f  3  Price,  288.  292. 

Excheq.  168,  &.c.  e  3  Inst.  136.  Com.  Dig-,  tit.  Action,  B.  1. 

*  West,  18.  h  Append.  Chap.  XLII.  §  6. 

a  Bunb.  58.  and  see  Append.  Chap.  »  Id.  §  7.  and  see  5  Price,  614.  for  the 

XLIII.  §  1,  &c.  manner  of  finding  the  debt  due  to  the 

b  Bunb.  74.  crown. 

c  Rex  v.  Bishop  of  Exeter,  West,  327.  "  West,  20. 
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being  mentioned,  with  the  proceedings  thereon,  in  the  statute  of  Rut- 
laud-}  and  it  is  issued  by  the  clerk  in  court  to  the  crown, m  and 
[*1093]  directed  to  two  commissioners,  who  are  authorized  to  in- 
quire, with  the  assistance  of  a  jury,  whether  the  defendant  be 
indebted  to  the  crown  in  any  and  what  sum  of  money;  and  to  return 
the  inquisition  taken  thereon  to  the  court.  This  commission  is 
always  executed  in  Middlesex;11  and  is  tested  in  the  name  of  the 
chief  baron,  signed  by  the  king's  remembrancer,  and  sealed  with  the 
Exchequer  seal.0  It  may  be  issued  and  tested  in  vacation,  but  must 
be  returnable  in  term.0  The  immediate  extent  however,  for  a  simple 
contract  debt,  which  is  founded  on  the  inquisition  taken  under  thfe 
commission,  may  and  constantly  does  issue  in  vacation,  before  the 
commission  is  returnable;  though  it  seems  the  commission  ought  to 
be  actually  returned  into  the  office  and  filed,  before  the  extent  issues.? 
No  notice  is  given  to  the  defendant,  of  the  execution  of  this  com- 
mission; and  it  is  not  usual  to  adduce  any  evidence  of  the  debt  before 
the  jury,  except  the  affidavit  made  for  the  purpose  of  obtaining  the 
immediate  extent,  on  which  alone,  it  is  the  practice  for  the  jury  to 
find  the  debt.'i 

This  affidavit,  which  is  called  the  affidavit  of  danger,  must  state 
the  debt  due  to  the  crown,  in  what  manner  it  arose,  and  that  it  is 
in  danger  of  being  lost;1"  and  it  should  contain  not  only  a  general 
allegation  of  the  defendant's  insolvency,  but  also  some  particular 
fact  or  instance,  such  as  that  he  has  committed  an  act  of  bankruptcy, 
or  stopped  payment,  or  absconded,  or  that  a  docket  has  been  struck 
against  him,s  &c.  This  affidavit  may  be  sworn,  either  before  a  baron 
of  the  Exchequer  in  town,  or  a  commissioner  of  the  court  in  the 
country.1  The  fiat,  which  is  the  warrant  or  authority  for  issuing 
the  extent,  may  be  obtained  at  any  time,  cither  in  vacation  or  in 
term,  by  application  to  the  chancellor  of  the  Exchequer,  or,  as  is 
more  usual,  to  one  of  the  barons;11  nor  is  any  motion  in  court  neces- 
sary to  be  made  for  it  in  term  time;x  but  if  the  extent  be  for  a  bond 
debt,  the  bond  must  be  produced  to  the  chancellor  or  baron,  on  his 
granting  the  fiat  J  The  commission  and  inquisition  thereupon,  if 
the  debt  be  by  simple  contract,  or  the  bond,  if  there  be  one,  being 
taken,  with  the  affidavit  of  danger,  to  the  chancellor  of  the  Exche- 
quer or  one  of  the  barons,  he  signs  his  name  on  the  back  of  the 
commission,  which  is  the  warrant  for  issuing  it;z  and  at  the  same 
time  signs  the  fiat  for  an  extent,  at  the  foot  of  the  affidavit.'-1  It  is 
[*1094]  said  to  have  been  * decided,  that  an  extent  may  be  issued 
on  an  inquisition  and  fiat,  eight  years  old;  and  no  new  affidavit  or 
fiat  is  requisite,  nor  is  any  proceeding,  by  scire  facias  or  otherwise, 
necessary  to  revive  such  extent. b 


1  10  Edw.  I.  §  8.  West,  21.  fiats  for  immediate  extents  in  chief,  see 

m  West,  21.  West,  Append.  4,  &.c. 

■  West,  21.  (e).  »  West,  54. 

0  Id.  22.  3  Price,  279.  «  Id.  49.  Append.  Chap.  XLH.  $  9. 

r  Id.  48.  242.  *  West,  49. 

«  Id.  22.                     r  u,  5i.  y  id.  50.  (a.)  290. 
•  Id.   52.  Append.    Chap.  XLH.  §  8.         *  3  Trice,  278. 

And   for  other  forms   of  affidavits  and        »  West,  49.  h  1  Price,  395. 
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The  writ  of  extent  in  chief  issues  out  of  the  equity  side  of  the 
court  of  Exchequer;0  and  after  reciting  the  judgment,  recognizance, 
bond,  or  finding  of  the  simple  contract  debt  on  the  inquisition  taken 
by  virtue  of  the  commission,  commands  the  sheriff,  to  whom  it  is 
directed,  to  omit  not  by  reason  of  any  liberty,  but  to  enter  the  same, 
and  take  the  defendant;  and  to  inquire  by  a  jury,  what  lands  and 
tenements,  and  of  what  yearly  values,  the  defendant  had  on  the  day 
when  he  first  became  debtor  to  the  crown,  or  at  any  time  since,  (or, 
in  the  case  of  a  simple  contract  debt,  what  lands,  &c.  he  now  hath,) 
and  what  goods  and  chattels,  and  of  what  sorts  and  prices,  and  what 
debts,  credits,  specialties  and  sums  of  money,  the  defendant,  or  any 
person  in  trust  for  him,  or  to  his  use,d  hath  in  his  bailiwick;  and 
to  appraise  and  extend  all  and  singular  the  said  goods  and  chattels, 
lands  and  tenements,  debt,  &c.  and  take  and  seize  the  same  into  the 
king's  hands.  It  then  directs  the  sheriff  to  summon  before  him 
such  persons  as  he  shall  think  proper,  and  examine  them  in  the  pre- 
mises, and  to  return  the  writ  to  the  court;  with  a.  proviso,  that  he  do 
not  sell  the  goods  and  chattels,  till  he  shall  be  otherwise  com- 
manded.6 This  writ,  like  the  commission  for  finding  a  simple  con- 
tract debt,  is  tested  by  the  chief  baron,  signed  by  the  king's  remem- 
brancer, and  sealed  with  the  Exchequer  seal:f  And  it  is  a  rule,  that 
an  extent  cannot  be  ante-dated;  but  must  bear  teste  on  the  day  it 
issues,  though  it  be  out  of  term;  for,  as  mentioned  above,  it  issues 
out  of  the  equity  side  of  the  Exchequer,  which  is  always  open.s 
The  writ  is  always  made  returnable  on  a  general  return  day;  and  a 
term  must  not  intervene  between  the  teste  and  return. h  If  the  teste 
of  the  extent  be  mistaken,  it  may  be  amended  by  the  fiat  of  the 
baron:1  But. when  an  inquisition  taken  on  an  extent  has  been  quashed 
for  uncertainty,  it  is  necessary  to  issue  a  new  writ,  the  former 
having  been  returned. k  Before  or  after  the  return  of  the  first  extent, 
any  number  of  extents  may  issue,  with  the  same  teste  as  the  first, 
*that  is,  the  date  of  the  fiat:  If  they  issue  before  the  return  [*1095] 
of  the  first  extent,  they  may  issue  as  a  matter  of  course;  if  they  do 
not  issue  till  after  the  return  of  the  first  extent,  a  motion  must  be 
made  in  court  to  obtain  them,  on  an  affidavit  of  the  circumstances.1 
And  any  number  of  extents  may  issue  into  different  counties,  at  the 
same  time.m 

On  the  writ  of  extent,  it  is  the  duty  of  the  sheriff  to  take  the  body 
of  the  defendant,  unless  directed  to  the  contrary;  and  as  it  contains, 
like  all  other  process  at  the  suit  of  the  crown,  a  non  omittas  clause, 
the  sheriff  may  enter  any  liberty,  for  the  purpose  of  executing  it. 
He  may  also,  if  the  doors  be  not  open,  break  the  party's  house, 
either  to  arrest  him,  or  to  take  his  goods:  but  before  he  breaks  it, 


c  2  Str.  749.  Gilb.  Rep.  222.  Bunb.  164.  g  2  Str.  749.  Gilb.  Rep.  222.  Eunb.  164. 

s.  c.  s.  c. 

d  The  words  in  italics  were  inserted,  h  West,  58. 

in  consequence  of  a  rule  of  court  made  '  Id.  59.  and  see  9  Price,  483. 

in  May  1712.  See  Book  of  Orders,  No.  k  3  Price,  269. 

99.  Man.  L.  Ex.  Append.  234.  »  Parker,  35.  176. 282,  3.  "West,  59.  but 

<=  Append.  Chap.  XLII.  §  2.  5.  10.  see  7  Price,  238. 

'  West,  56.  »  West,  59. 
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lie  ought  to  signify  the  cause  of  his  coming,  and  make  request  to 
open  the  doors."  The  defendant  heing  taken  under  an  extent,  can- 
not be  bailed:"  And  the  king  not  being  bound  by  the  bankrupt  laws, 
or  insolvent  debtor's  act,*'  a  certificated  bankrupt,  or  person  dis- 
charged under  an  insolvent  act,  is  not  entitled  to  his  discharge  out 
of  custody  under  an  extent/i  even  in  aid:1  And  for  a  similar  reason 
it  is  holden,  that  a  bankrupt  is  not  entitled  to  be  discharged,  by  vir- 
tue of  the  statute  5  Geo.  II.  c.  30.  when  arrested  on  an  extent 
during  the  time  of  privilege.8  But  where  a  bankrupt  was  arrested 
on  a  writ  of  extent,  while  actually  attending  to  give  evidence  before 
commissioners  of  bankrupt,  the  chancellor,  we  have  seen,1  discharged 
him,  as  being  privileged  from  arrest  at  common  law.  A  party  in 
custody,  however,  may  obtain  a  habeas  corpus,  to  be  brought  up  at 
his  own  expense,  to  attend  the  trial  of  his  cause,  under  special  cir- 
cumstances, as  where  his  identy  is  in  question."  When  the  crown 
is  concerned,  the  courts,  we  may  remember,*  will  not  in  general 
change  the  custody  of  its  debtor,  without  the  express  consent  of  its 
officers:  And  the  practice  is  said  to  be,  for  the  crown  to  take  its 
debtor  out  of  any  other  custody;  but  the  subject  never  takes  his 
debtor  out  of  the  crown's  custody,  without  the  consent  of  the  attor- 
ney general,1'  even  for  the  purpose  of  surrendering  him  in  discharge 
of  his  bail  in  another  action :l  Nor  are  the  bail  entitled  to  an  exon- 
cretur,  on  the  ground  that  the  defendant  has  been  taken  under  an 
extent,  and  that  the  crown  will  not  consent  to  a  render. a 

[*1096]  The  next  step  to  be  taken  by  the  sheriff,  or  the  first,  if  the 
defendant  cannot  be  found  or  is  not  meant  to  be  arrested,  is  to  impanel 
a  jury,  to  inquire  as  to  the  defendant's  lands  and  tenements,  goods 
and  chattels,  &c. ;  for  which  purpose  he  is  required  to  summon  wit- 
nesses on  the  part  of  the  crown;  and  if  they  do  not  attend,  the  court 
of  Exchequer  will  attach  them:b  and  a  witness  must  answer  all 
questions,  even  though  against  his  own  interest,  so  as  they  do  not 
subject  him  to  any  penalty  or  forfeiture.0  On  the  taking  of  an  in- 
quisition upon  a  writ  of  extent,  all  persons  claiming  an  interest  in 
the  property  sought  to  be  extended  may  appear,  and  produce  evi- 
dence, and  cross  examine  the  witnesses  for  the  crown;'1  and  for  that 
purpose  the  claimant  may  apply  to  the  court,  for  an  order  to  give 
reasonable  notice  of  the  execution  of  the  writ:0  But  in  ordinary 
cases,  no  notice  is  given  of  its  execution. 

The  lands  of  a  debtor  or  accountant  to  the  crown  were  liable  to 
the  debt  at  common  law,  as  well  as  his  body  and  goods:1"  And  under 


"  5  Co.  91.  b.             o  West,  73.  83.  »  5  Taunt.  503.  1  Marsh.   166.   3.   C. 

p  Id.  95.  and  see  8  Price  671.  Ante,  293. 

<i  1  Atk.  262.  and  see  8  Price,  671.  "  Parker,  269.  and  see  id.  271. 

r  Bunb.  202.  pi.  279.  <=  Parker,  270.  and  see  Btat  46  Geo.DI. 

» Id.  Ex  parte  Temple,  2  Rose,  22.  and  c.  37. 

see  West,  95.  Man.  L.  Ex.  534.  J  Bunb.  233.  3  Price,  454.  West,  67, 

« Jlnte,  *227.  &c.  330,  &c.  S.  C.  and  see  Stat.  1  Hen. 

u  1  Price,  403.  VIII.  c.  8.  made  perpetual  by  3  Hen. 

*  See  Addenda  to  p.  *211.  post.  VIII.  c.  2. 

y  West,  95.  e  i  Vez.  269. 

*  5  Taunt.  503.  Barnes,  223.  but  see  '  3  Co.  12.  b.  Cro.  Jac.  450.  3  Salk. 
West,  91.  286.  2  Wms.  Saund.  70.  (d.)  Jlnte,  1089. 
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an  extent,  the  crown  may  take  not  only  the  legal  estate  of  its  debtor, 
but  also  trust  estates,^  or  an  equity  of  redemption:'1  But  copyhold 
estates  cannot  be  taken  under  it.'  If  the  extent  be  against  several, 
the  lands  of  all  or  any  of  them  are  liable  to  be  seized,  as  appears  by 
the  form  of  the  writ.k  The  time  from  which  lands  are  bound,  de- 
pends on  the  nature  of  the  debt  to  the  crown;  which,  we  have  seen,1 
is  either  of  record  or  not  of  record.  Debts  of  record  are  founded 
on  judgments  or  recognizances,  or  inquisitions  taken  and  returned 
on  commissions  for  simple  contract  debts:  Judgments  bind  the 
lands,  from  the  first  day  of  the  term  of  which  they  are  recorded;™ 
recognizances,  from  the  caption,  or  time  they  are  entered  into:™ 
And  it  seems  that  simple  contract  debts,  found  on  a  commission, 
bind  the  lands  from  the  time  of  their  becoming  of  record,  on  the 
return  of  the  inquisition.0  If  the  king's  debt  be  prior  on  record,  it 
binds  the  lands  of  the  debtor,  into  *whose  hands  soever  [*1097] 
they  come;  because  it  is  in  the  nature  of  an  original  feudal  charge 
upon  the  land  itself,  and  therefore  must  bind  every  one  that  claims 
under  it;  and  an  execution  may  be  taken  out  for  such  debt,  though 
an  elegit  may  have  been  issued  at  the  suit  of  a  subject :P  but  if  the 
lands  were  aliened,  in  the  whole,  or  in  part,  as  by  granting  a  join- 
ture before  the  debt  contracted,  such  alienee  claims  prior  to  the 
charge,  and  in  that  case  the  land  is  not  bound,  i 

Bonds  to  the  king  bind  the  lands,  from  the  time  they  are  entered 
into,  by  force  of  the  statute  33  Hen.  VIII.  c.  39. r  Simple  contract 
debts  do  not  seem  to  have  bound  the  lands  at  common  law,  before 
they  were  recorded,  on  a  commission  for  that  purpose,  unless  they 
were  due  fromrknown  public  officers  and  accountants  of  the  crown; 
in  which  case,  they  seem  to  have  always  bound  the  lands  of  the 
debtor,  from  the  time  when  those  debts  accrued.9  And,  by  the 
statute  13  Eliz.  c.  4.  §  1.  "all  lands, tenements, profits,  commodities, 
and  hereditaments,  which  any  treasurer  or  receiver  of  the  courts  of 
Exchequer,  &c.  or  other  officers,  &c.  therein  mentioned,  then  had, 
or  at  any  time  thereafter  should  have,  within  the  time  whilst  he  or 
they,  or  any  of  them  should  remain  accountable,  should,  for  the 
payment  and  satisfaction  unto  the  Queen's  majesty,  her  heirs  and 
successors,  of  his  or  their  arrearages,  at  any  time  thereafter  to  be 
lawfully,  according  to  the  laws  of  this  realm,  adjudged  and  deter- 


s  West,  129.  tion.  19  Hen.    VI.  38.  B.  2  Rol.  Abr. 

»  Forrest,  162.  1  Price,  207.  .  157. 

'  Parker,  195.  n  Gilb.  Excheq.  83,  4.  and  see  2  Wms. 

k  Append.    Chap.    XLII.  §  5.  West,  Saund.  7.  (5.)  and  the  cases  there  cited. 
136.                                                                 •   ■    °  Wightw.  44.  and  see  West,  128,  9. 

nte,  1089.  r  2  Rol.  Abr.  156,  7.  Gilb.  Excheq.  88. 

■»  Dyer,  224,  5.  8  Co.  171.  2  Rol.  Abr.  91.  Bac.  Abr.  tit.  Execution,  K.  2  Wms. 

156,  7.  and  see  Gilb.  Excheq.    88.  Bac.  Saund.  70.  fe.J 

Abr.  tit.  Execution,  K.  2  Wms.  Saund.  7.  i  2  Rol.  Abr.  156,  7.  Gilb.  Excheq.  91. 

(5.)  70.   (e.)  West,  123.     But  it  is  said,  Bac.  Abr.  tit.  Execution,  K.  and  see  West, 

that  if  a  farmer  of  the  king-  do  not  pay  138,  Jtc.  Man.  L.  Ex.  536.  &c. 

his  rent,  and  the  king-  recover  it  in  debt,  r§  50.  and  see  Gilb.  Excheq.  88,  &c. 

his  land  which  hefhad  on  the  day  of  the  Bac.  Abr.  tit.  Execution,  K.  2  Str.  754.  2 

writ  brought  affd  after,  into  whose  hands  Wms.  Saund.  70.  (e.) 

soever  it  comes,  sh:fll  be  put  in  execu-  '  AVest,  123. 
Vol.  II— 12 
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mined  upon  his  or  their  account,  (all  his  due  and  reasonable  peti- 
tions being  allowed,)  he  liable  to  the  payment  thereof,  and  be  put 
.•Hid  had  in  execution  for  the  payment  of  such  arrearages  or  debts, 
to  be  so  adjudged  and  determined  upon  any  such  treasurer,  &c., 
in  like  and  as  large  and  beneficial  manner,  to  all  intents  and  pur- 
poses, as  if  the  same  treasurer,  &c.  upon  whom  any  such  arrearages 
or  debts  should  be  so  adjudged  or  determined,  had,  the  day  he  be- 
came first  officer  or  accountant,  stood  bound  by  writing  obligatory, 
having  the  effect  of  a  statute  of  the  staple,  to  her  majesty,  her  heirs 
or  successors,  for  the  true  answering  and  payment  of  the  same 
arrearages  or  debts."  By  this  latter  statute,  debts  due  from  the 
officers  enumerated  therein,  bind  the  lands,  if  incurred  at  any  time 
during  their  continuance  in  office,  from  the  time  of  entering  into 
the  same. 

By  the  statute  33  Hen.  VIII.  c.  39.  §  74.  "if  any  suit  be  com- 
menced or  taken,  or  any  process  awarded  for  the  king,  for  the 
[*109S]  recovery  of  any  of  his  debts,  then  the  same  suit  and  process 
shall  be  preferred  before  the  suit  of  any  person  or  persons;  and  that 
the  king,  his  heirs  and  successors,  shall  have  first  execution  against 
any  defendant  or  defendants,  of  and  for  his  said  debts,  before  any 
other  person  or  persons;  so  always  that  the  king 's  suit  be  taken 
and  commenced,  or  process  aioarded  for  the  said  debt,  at  the 
king's  suit,  before  -judgment  given  for  the  said  other  person  or 
persons.'^  This  clause  of  the  statute  is  not  confined  in  its  operation 
to  bond  debts  only,  but  extends  to  all  debts  and  executions  at  the 
suit  of  the  king:u  And  it  is  holden  to  be  restrictive  upon  the  old 
prerogative,  and  introductive  of  a  new  law;  for  ita  quod,  so  always 
that  the  king's  suit,  fyc.  make  a  condition  precedent,  and  a  limita- 
tion: Hence  therefore,  a  judgment  and  execution  executed  by  elegit, 
before  any  suit  or  process  commenced  by  the  king  shall  be  preferred 
to  the  extent  of  the  king,  issuing  on  a  bond  debt,  bearing  date  before 
the  subject's  judgment,  and  assigned  to  the  king  before  the  subject's 
execution."  On  the  other  hand,  if  the  crown  suit  be  commenced, 
or  fat  for  an  extent  granted,  before  judgment  given  for  the  subject, 
the  execution  of  the  crown  is  to  be  preferred :y  And  it  is  said,  that 
if  the  subject's  debt  be  by  statute  staple  or  judgment,  prior  to  the 
king's  debt,  and  the  king  extend  the  lands  first,  the  subject  shall 
not,  by  any  after  extent,  take  them  out  of  his  hands.2  So,  if  after 
an  extent  on  such  judgment,  the  king's  extent  come  before  the  sub- 
ject has  the  possession  delivered  to  him  by  a  liberate,  the  king's 
extent  shall,  it  is  said,  be  preferred,  and  the  subject  wait  till  the 
king's  debt  be  satisfied."  So,  lands  bargained  and  sold  by  commis- 
sioners of  bankrupt  to  the  assignees,  may  it  seems  be  taken  under 
an  extent,  the  teste  of  which  is  subsequent  to  the  bargain  and  sale, 
but  prior  to  the  enrolment. b 


1  See  2  Wms.  Saund.  70.  e.f.  r  West,  102.and  see  16  East,  278.  (er.) 

u  7  Co.  18.  b.  *  Gilb.  Ex.  91.  but  see  West,  151,  &c. 

*  Hardr.  23.  and  see  Gilb.  Excheq.  91.  a  Gilb.   Excheq.  91,2.  but  see  West, 

West,  160.  but  see  Dyer,  67.  b.  2  Wms.  154,  &c. 

Saund.  70./.  MY  est,  149. 
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With  respect  to  personal  property,  it  is  holden  that  under  an 
extent,  all  the  goods  and  chattels  of  the  crown  debtor,  whether  real 
or  personal,  may  be  taken,  except  things  necessary  for  the  support 
of  himself  and  his  family;0  and  also  except  beasts  of  the  plough,  if 
there  be  other  chattels  sufficient.11  Chattels  real,  as  terms  for  years, 
estates  by  elegit,  &c.  may  be  either  extended  at  their  yearly  value, 
as  lands  of  the  debtor,  or  appraised  at  a  gross  price,  as  part  of  his 
*goods  and  chattels:e  In  either  case  they  are  bound,  like  [*1099] 
other  chattels,  from  the  teste  of  the  extent  only.f  Under  an  extent 
against  several,  the  separate  goods  of  each  may  be  taken,  as  appears 
by  the  form  of  the  writ:°  And,  upon  an  extent  against  one  partner, 
the  crown  may  seize  goods  being  the  property  of  the  partnership: 
but  the  crown  can  sell  the  interest  only  of  the  partner  against 
whom  the  extent  issues,  which  is  his  share  of  the  surplus,  after 
payment  of  the  partnership  debts.h  The  jury  therefore  ought,  in  a 
case  of  this  kind,  to  return  the  goods  seized,  as  the  property  of  the 
partnership.* 

An  extent  for  the  king's  debt  binds  the  property  of  his  debtor's 
goods,  into  whose  hands  soever  they  come,  from  the  teste  of  the 
writ,  or  fiat  of  the  baron  on  which  it  issues  :k  For  though  by  the 
statute  29  Car.  II.  c.  3.  §  16.  no  execution  shall  bind  the  property 
of  goods,  but  from  the  time  of  the  delivery  of  the  writ  to  the  sheriff, 
yet  this  statute  does  not  extend  to  the  king,  who  is  not  named 
therein:1  And  as  no  laches  are  imputable  to  the  king,  he  is  not  it 
seems  bound  by  an  intervening  sale  in  market  overt."1  But  a  war- 
rant from  commissioners  of  taxes  does  not  bind  the  goods,  until  it 
be  actually  executed  by  seizure:11  And  when  goods  are  bona  fide 
sold,  or  fairly  assigned  by  the  king's  debtor  to  trustees  for  the  bene- 
fit of  his  creditors,  before  the  teste  of  the  extent,  they  cannot  be 
taken  under  it ;  even  though  the  debtor,  in  the  latter  case,  was  a 
trader  within  the  bankrupt  laws,  and  the  assignment  was  an  act  of 
bankruptcy,  and  void  as  against  the  assignees.0  But  goods  fraudu- 
lently conveyed  away  to  defeat  the  execution,  may  be  taken  under 
an  extent,  as  well  as  under  a  fieri  facias.?  A  factor,  to  whom 
goods  have  been  sent  for  sale,  and  who  has  accepted  bills  of  exchange, 
drawn  on  him  by  his  principal,  to  the  amount  of  their  value,  has  a 
lien  on  such  goods,  and  the  purchase  money;  which  lien  is  available 
against  the  crown,  where  the  goods  or  money  have  been  seized  under 
an  extent  against  the  principal,  for  a  debt  due  to  the  crown. i  So, 
goods  pawned  or  pledged  before  the  teste  of  an  extent,  cannot  be 


«  2  Rol.  Abr.  160.  1.  5.  4.  and  see  West,  96,  7.  Man.  L.  Ex.  543, 

■i  Id.  ibid.  Com.  Dig.  tit.  Belt,  G.  3.  Lc. 

*  8  Co.  171.  >  W.  Jon.  202.  Gilb.  Excheq.  90.  Bac. 

f  Id.  ibid.  Man.  L.  Ex.  542.  Abr.  tit.  Execution,  K.  Bunb.  202.  3  Atk. 

s  Append.  Chap.  XLII.  §  5.  West,  117.  739.  1  Ves.  196.  Co.  B.  L.  358,  9. 

169.  Ante,  1096.  m  See  West,  96.  Man.  L.  Ex.  545.  and 

h  Wightw.  51.  the  cases  there  cited. 

'  West,  117.  ■>  2  Str.  978. 

k  8  Co.  171.  2  Rol.  Abr.  156,  7.  7  Vin.  °  3  Price,  6.  West,  115.  S.  C.  and  for 

Abr.  104.  West,  327.  S.  C.  Gilb.  Excheq.  the  pleadings  in  this  case,  see  id.  Ap- 

90.  Bac.  Abr.  tit.  Execution,  K.  Bunb.39.  pend.  111. 

2  Str.  754.  Gilb.  Rep.  222.  S.  C.  Parker,  p  West,  115,  16.  Ante,  1043,  &c. 

125.  2  Blac.  Rep.  1251. 5  Price,  428.  433,  <i  6  Price,  369. 
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['Ml  00]  taken  under  it;  because  the  pawnee  or  *bailee  has  a  special 
property  in  them;r  nor,  for  the  same  reason,  goods  demised  or  let 
to  another  for  a  term  certain,  during  the  term:1'  But  it  seems  that 
goods  pawned  before  the  teste  of  the  extent  may  be  taken  as  against 
the  pawnee,  on  satisfaction  of  the  pledge:'  and  after  the  extent,  a 
pawnee  of  goods  cannot  safely  re-deliver  them  to  the  pawner;  for 
the  interest  of  the  latter  is  bound  by  the  teste  of  the  writ.1 

The  property  of  goods,  though  hound,  not  being  altered  by  a 
distress  for  rent,  until  the  goods  arc  actually  sold,  it  has  been  deter- 
mined, that  an  extent  against  the  king's  debtor,  tested  after  a  distress 
taken  for  rent,  with  notice  to  the  tenant,  and  appraisement  of  the 
goods,  but  before  sale,  shall  prevail  against  the  distress:"  And  the 
crown,  we  have  seen,*  is  exempted  from  the  operation  of  the  clause 
in  favour  of  landlords,  in  the  statute  8  Anne,  c.  14.  by  an  express 
provision  ;  which  has  been  holdcn  to  apply  to  extents  in  aidJ  So 
the  crown,  not  being  named  in  the  acts  relating  to  bankrupts,  is  not 
bound  by  them;  and  as  the  bankrupt's  property  is  not  altered  before 
assignment,  the  commissioners  having  only  a  power  to  assign  it,  an 
extent  will  bind  the  property  of  the  bankrupt  from  the  teste  of  the 
writ,  until  an  actual  assignment  by  the  commissioners:*  And  if  the 
extent  and  assignment  be  both  tested  on  the  same  day,  the  crown  it 
seems  shall  be  preferred.11  But  where  goods  taken  under  a  distress 
for  rent  arc  sold,b  or  the  goods  of  a  bankrupt  assigned  by  the  com- 
missioners/ before  the  teste  of  an  extent,  they  cannot  be  taken  under 
it;  because  the  property  in  these  cases  is  absolutely  transferred  to 
third  persons:  and  a  provisional  assignment  is  sufficient  to  bar  the 
crown. d 

In  the  case  of  an  execution,  it  is  a  rule,  that  when  the  king  and  a 
subject  stand  in  equal  degree,  and  the  property  of  the  debtor  remains 
unaltered,  the  king's  prerogative  must  prevails  Quando  jus  do- 
[*  1 1 0 1  ]  mini  *regis  et  subditi  insimul  concurrtint,  jns  regis  prsc- 
ferri  debet :f  therefore,  if  an  extent  at  the  suit  of  the  crown  be  tested 
before  or  on  the  day  of  delivering  the  subject's  execution  to  the 
sheriff,  the  former  shall  have  the  preference.^  But  it  has  been 
doubted,  whether  goods  are  liable  to  an  extent,  issued  for  the  debt 
of  the  crown,  after  they  have  been  taken  by  the  sheriff  under  ajie?'i 
facias,  and  before  they  are  sold.  On  the  one  hand  it  is  said,  that 
as  by  the  common  law,  abridged  as  it  is  by  the  statute  of  frauds,  the 


»  Bro.  Abr.  tit.  Pledges,  pi.  28.  Parker,  194. 7  Durnf.  &  East,  259.  Ante,  1054.  but 

118,  19.  and  see  7  Durnf.  &  East,  11,  12.  see  Bunb.  5.  semb.  contra. 

15  East,  607.  5  Burn.  h.  Aid.  826. 3  Stark.  •  2  Show.  481.  7  Vin.  Abr.  104.  West, 

ffi.  I'ri.  130.  S.  C.  327.  S.  C.  Bunb.  33.  202.  2  Str.  978.  Par- 

•  Bro.  Abr.  tit.  Pledges,  pi.  28.  tit.  Exe-  ker,  126.  and  see  Co.  B.  L.  7  Ed.  358,  9. 
cution,  pi.  107.  and  see  8  East,  476.  479.  =■  2  Show.  481.  Bunb.  33.  Parker,  126. 
Ante,  1042.  West,  115. 

•  1  Bulst.  29.  and  see  Man.  L.  Ex.  545.  t>  Parker,  118. 

<■  Bunb.  42.  269.  Parker,  112.  141.  and  *  =  2  Show.  481.  7  Vin.  Abr.  104.  West, 

see  Bradby  on  Distresses,  117.  327.  S.  C.  Bunb.  33.  202.  2  Str.  978.  Par- 

•  Ante,  1053,  4.  ker,  126.  and  see  West,  115.  Man.  L.  Ex. 
y  2  Price,  17.  6  Price,  19.  Ante,  1054.  544. 

But  the  goods  of  a  tenant  are  it  seems  d  1  Atk.  95.  and  see  14  Ves.  87. 

liable  to  satisfy  a  year's  .rent,  notwith-  e  4  Durnf.  fy  East,  411. 

standing  an  outlawry  in  a  civil  suit,  Bunb.  '  9  Co.  129.  b.            *  Id.  ibid. 
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property  of  the  debtor's  goods  is  bound  by  the  delivery  of  the  writ 
to  the  sheriff,  there  then  remains  no  property  in  the  debtor,  on  which 
the  prerogative  of  the  crown  can  attach  :h  and  accordingly  it  has  been 
determined,  in  the  courts  of  King's  Bench'  and  Common  Pleas,k  that 
if  goods  be  taken  in  execution,  on  a  fieri  facias  against  the  king's 
debtor,  and  before  they  are  sold  an  extent  issues  at  the  king's  suit, 
grounded  on  a  bond  debt,  and  tested  after  the  delivery  of  the  fieri 
facias  to  the  sheriff,  these  goods  cannot  be  taken  upon  the  extent. 
But  on  the  other  hand  it  seems,  that  by  the  ancient  prerogative,  the 
crown  was  entitled  to  priority  of  execution;  and  must  have  been  first 
satisfied  its  debts,  before  the  subject  could  have  taken  out  any  exe- 
cution at  all:  and  though  the  property  of  goods  be  so  far  bound  by 
the  delivery  of  the  writ  to  the  sheriff,  that  as  between  subject  and 
subject,  it  determines  the  question  of  priority,  yet  as  against  the 
crown,  it  is  said,  the  property  is  not  altered,  until  it  be  actually  sold; 
and  accordingly  it  has  been  determined  by  the  court  of  Exchequer, 
that  if  an  extent  issue  against  the  king's  debtor,  whilst  the  goods 
remain  in  the  sheriff's  hands  on  a  fieri  facias,  and  before  they  are 
sold,  though  the  extent  be  not  tested  till  after  the  delivery  of  the 
fieri  facias  to  the  sheriff,  the  king  is  entitled  to  the  preference:1 
And,  in  the  King's  Bench,  process  sued  out  by  the  crown  against  a 
defendant  to  recover  penalties,  upon  which  judgment  for  the  crown 
is  afterwards  obtained,  entitles  the  king's  execution  to  have  priority, 
within  the  statute  33  Hen.  VIII.  c.  39.  §  74.  before  the  execution 
of  a  subject,  issued  on  a  judgment  recovered  against  the  same  defend- 
ant prior  to  the  king's  ^judgment,  but  subsequent  to  the  [*1102] 
commencement  of  the  king's  process ;  the  king's  writ  of  execution 
having  been  delivered  to  the  sheriff,  before  the  actual  sale  of  the 
defendant's  goods  under  the  plaintiff's  execution.111  But  an  extent 
delivered  to  a  sheriff,  on  the  day  on  which  goods  seized  under  a 
fieri  facias  were  sold  and  delivered  to  the  purchasers,  but  which 
extent  was  delivered  subsequently  to  the  sale  and  delivery  of  the 
goods,  is  not  entitled  to  priority  over  the  writ  of  fieri  facias. n 

Debts  owing  to  the  king's  debtor  may  be  found  under  an  extent,0 
whether  due  on  record  or  specialty,  or  only  on  simple  contract:^ 
And  it  is  now  the  constant  practice  to  find  debts  due  to  the  king's 
debtor,  on  bills  of  exchange  and  promissory  notes;'!  though  it  was 
formerly  otherwise.^  And,  under  an  extent  against  several,  debts 
due  to  any  one  of  them  may  be  found  ;r  or,  under  an  extent  against 

h  4  Durnf.  k.  East,  411.  but  see  West,  Bench,  on  a  special  verdict,  in  the  case 

101.  104  of  Thurston  v.  Mills,  16  East,  254.  but 

■  Rorkev.  Dayrell, 4  Durnf.  &  East,  402.  Mas  not  determined,  the  case  being  de- 

k  Uppomv.  Sumner,  2  Blac.  Pep.  1251.  cided  on  the  form  of  the  action, 

and  see  3  Mod.  236.  Comb.  123.  Parker,  m  1  East,  338.  and  see  8  Price,  364. 

262.  Com.  Dig-,  tit.  Lett,  G.  8.  •>  1  Gow,  39.  3  Moore,  740.  1  Brod.  #■ 

1  Rex  v.  Wells  &  Mlnut,  16  East,  278.  Bing\  370.  S.  C.  and  see  1  Chit.  Rxp.  643. 

6  Price,  114.  144.  8  Price,  293.  per  Rich-  (a.)  Ante,  1057. 

ards  Chief  Baron,  and  Graham  &  Garrow  °  21  Hen.  VII.  12.  16.  Godb.  291. 

Barons,  Wood  Baron  Dissentiente.-  and  see  p  Godb.  296. 

Dyer,  67.  b.  2  Rol.  Rep.  295.  Comb.  452.  q  West,  27,  8.  164,  5.     And  as  to  the 

2  Show.  481.  Bunb.  8.  Parker,  262. 1  Bur.  mode.of  finding-  bills  or  notes,  when  they 

36.  West,  98,  kc.  8  Price,  374,  Lc.    This  are  not  due  at  the  time  of  taking-  the  in- 

point  came  before  the  court  of  King's  quisition,  see  id.  165,  kc.           '  Id.  169. 
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one,  debts  clue  to  that  one  and  others  jointly.*  Debts  are  in  general 
bound,  in  like  manner  as  goods  and  chattels,  from  the  teste  of  the 
extent;'  and  therefore,  a  mere  assignment  of  a  debt  to  the  assignees 
of  a  bankrupt,  between  the  teste  of  the  extent  and  caption  of  the 
inquisition,  will  not  discharge  the  debtor,  as  against  the  crown:' 
but  the  payment  of  a  debt  to  the  crown  debtor,  after  the  issuing  of 
the  extent  and  before  the  caption  of  the  inquisition,  will  discharge 
the  party  pa)^ing  it,  without  notice  of  the  crown  process."  So, 
payments  of  money  made  bona  fide  by  the  crown  debtor,  before  the 
caption  of  the  inquisition,  are  it  seems  good  payments;  and  the 
money  cannot  be  recovered  back  from  the  creditors,  to  whom  it  has 
been  .so  paid. x 

The  sheriff  is  required  by  the  writ  of  extent,  to  seize  and  take  into 
the  king's  hands,  all  and  singular  the  goods  and  chattels,  lands  and 
tenements,  debts,  credits,  specialties  and  sums  of  money,  appraised 
and  extended  by  him  under  the  same;  and  it  is  said  to  be  his  duty  to 
seize  all  the  defendant's  goods,  though  a  part  only  would  be  sufficient 
to  satisfy  the  debt;5' and  also  to  seize  his  lands,  though  he  have  goods 
[*1103]  sufficient  for  that  purpose:2  in  which  respect  an  extent  dif- 
fers from  an  elegit,  upon  which,  if  the  goods  and  chattels  are  suffi- 
cient to  satisfy  the  plaintiff's  demand,  the  sheriff,  we  have  seen,a 
ought  not  to  extend  the  lands.  But  when  goods  and  chattels  of  the 
debtor  have  been  seized  on  an  extent,  to  an  amount,  according  to  the 
appraisement,  beyond  what  is  sufficient  to  satisfy  the  debt  due  to  the 
crown,  the  debtor's  lands  cannot  be  sold.b  The  seizure  of  the  lands 
is  merely  nominal;  and  the  sheriff  does  nothing  but  find  them, 
through  the  medium  of  a  jury,  which  finding  is  in  effect  the  seizure:0 
and  the  sheriff  is  directed  only  to  seize  the  goods,  and  not  to  sell 
them,  under  the  extent,  as  appears  by  the  proviso  at  the  end  of  the 
writ.d  The  sheriff  has  no  power,  on  an  extent  against  the  crown 
debtor,  to  collect  or  levy  the  debts  due  to  hirn;e  he  is  merely  to 
seize  them,  which  seizure  is  a  seizure  in  law:f  and  if  he  receive  such 
debts,  he  cannot  make  it  the  ground  of  a  charge  for  poundage. f 

The  inquisition  taken  by  the  sheriff,  under  an  extent,  is  an  office 
ittntitulirig,  not  of  information  or  instruction  merely.^  It  must 
therefore  be  direct,  positive,  and  traversable.  But  it  need  not  state 
the  interest  of  the  parties,  with  the  precision  required  in  a  plea: 
Thus,  a  particular  estate  may  be  found,  without  shewing  from  what 


•  Id.  170.  5  Price,  464.    7  Price,  570.  «  West,  171.  and  see  id.  74.   Man.  L. 

S.  C.  in  Error.  Ex.  518.  8  Price,  587. 

'  7  Vin.  Abr.  104.  West,  327.  S.  C.  f  8  Price,  587.  Ante,  1084,  5. 

u  Bunb.  265.  West,  329.  S.  C  and  see  e  There  are  two  sorts  of  offices:  the  one 

td.  162,  3.  Man.  L.  Ex.  546,  7.   8  Price,  vests  the  estate  and  possession  of  the 

576.  but  see  2  Price,  396.  West,  163,  4.  land,  &c.  in  the  king,  where  he  had  only 

S.  C.  right  or  title  before;  the  other  is,  when 

1  West,  172,  3.  Man.  L.  Ex.  548.  the  estate  is  lawfully  in  the  king  before, 

y  West,  75.  but  see  Man.  L.  Ex.  549,  50.  but  the  particularity  of  the  land  does  not 

»  West,  76.  80.  but  see  O.  Bridg.  474.  appear  of  record,  so  that  it  may  be  put 

3  Salic.  186.  Ante,  1090.  in  charge:  The  first  of  these  is  called  the 
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it  is  derived.  The  inquisition  must  find  facts,  and  not  evidence;  and 
it  should  not  be  argumentative.  Finding  a  matter  of  law  is  sur- 
plusage; which  does  not  however  destroy  the  effect  of  that  which  is 
properly  stated.1'  The  inquisition  is  annexed  to  the  sheriff's  return, 
which  should  regularly  be  filed  in  the  king's  remembrancer's  office, 
on  the  quarto  die  post  of  the  return  day;1  though  it  may  be  filed 
before,  when  it  is  desirable  to  institute  any  further  proceedings, 
founded  not  upon  the  return  of  the  extent,  but  upon  the  inquisition, 
as  to  issue  an  extent  in  the  next  degree. k  Specialties  used  formerly 
to  be  annexed  to  the  inquisition,  and  returned  with  it;  but  the  sheriff 
now  usually  keeps  them,  till  called  upon  to  deliver  them  to  the  soli- 
citor for  the  crown.1 

*It  may  here  be  proper  to  say  a  few  words  of  the  writ  of  [*1104] 
diem  clausit  extremum;  which  is  a  special  writ  of  extendi  facias, 
or  extent  in  chief,  issuing  after  the  death  of  the  king's  debtor,  against 
his  lands  and  chattels.  This  writ,  which  was  formerly  included  in 
the  long  writ,™  and  seems  to  be  founded,  at  least  as  to  the  goods,  on 
magna  charta,n  sets  out  with  stating  the  death  of  the  debtor,  from 
whence  it  derives  its  name;  and  directs  the  sheriff  to  inquire,  by 
means  of  a  jury,  when  and  where  he  died,  and  what  goods  and  chat- 
tels, debts,  credits,  specialties  and  sums  of  money,  and  what  lands 
and  tenements,  he  had  at  the  time  of  his  death,  &c.  and  to  cause  the 
same  to  be  appraised  and  extended,  and  seized  into  the  king's  hands; 
and  it  concludes  in  the  same  manner  as  the  extent  in  chief.0  It  has 
been  said,  that  a  writ  of  diem  clausit  extremum  must  bear  teste  in 
term;''  but  this  seems  to  be  a  mistake,  it  being  sometimes  tested  in 
vacation,  i 

Whenever  an  extent  might  have  issued  against  the  king's  debtor 
in  his  life  time,  a  writ  of  diem  clausit  extremum,  which  is  an  extent 
against  his  lands  and  chattels,  may  issue  after  his  death:1'  And  this 
writ  may  issue  against  the  property  of  a  simple  contract  debtor  of 
the  crown,  on  a  commission  found  after  his  death. s  But  no  diem 
clausit  extremum  can  regularly  issue  against  the  estate  of  a  person 
who  was  not  debtor  to  the  crown,  or  found  in  his  life  time  to  be 
debtor  to  the  king's  debtor.1 

The  writs  of  extent  hitherto  spoken  of  are  principally  in  the  frst 
degree,  being  issued  for  the  recovery  of  debts  immediately  due  to 
the  crown;  but  when  an  inquisition  is  taken  thereon,  under  which 
debts  are  found  and  seized  into  the  king's  hands;  the  crown,  if  they 
are  not  paid,  may  proceed  for  the  recovery  of  them,  either  by  scire 
facias,  (which  is  the  ordinary  mode  of  proceeding,)  or,  on  an  affi- 


h  Man.  L.  Ex.  535.  605.  Excheq.  9  Price,  86. 

>  Id.  551.  i  Man.  L.  Ex.  519. 

*■  Id.  552.  'Bunb.  119. 
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davit  of  danger,"  and  a  baron's  fiat,*  by  immediate  extent/  which 
is  called  an  extent  in  the  second  degree:  And  upon  such  affidavit 
and  fiat,  an  immediate  extent,  we  have  seen,z  may  issue  before  the 
extent  under  which  the  debts  are  found  is  returnable,  though  it  must 
be  actually  returned  before  the  second  extent  can  issue.  In  like 
manner,  when  debts  arc  found  and  seized  into  the  king's  hands, 
["■'  1105]  under  an  extent  in*the  second  degree,  an  immediate  extent 
may  issue  for  the  recovery  of  them,  if  not  paid,  on  an  affidavit  of 
danger  and  baron's  fiat,  which  is  called  an  extent  in  the  third 
degree:  And  it  seems  that  on  an  extent  in  chief  the  crown  may 
seize  debts  found  to  be  due  to  its  debtor,  &c.  in  infinitum?  but,  on 
an  extent  in  aid,  debts  cannot  be  seized  beyond  the  third  degree. b 
In  reckoning  the  degrees  however,  on  an  extent  in  aid,  the  debt  due 
to  the  debtor  of  the  crown  debtor,  for  which  the  extent  originally 
issued,  is,  according  to  a  late  case,  considered  as  the  first  degree: 
In  that  case,  A.  was  the  original  crown  debtor,  B.  was  indebted  to 
A.,  C.  to  B.,  and  D.  to  C;  and  on  an  extent  against  C,  which  had 
issued  after  extents  against  A.  and  B.,  the  debt  due  from  D.  to  C. 
had  been  seized;  and  the  court  held  that  this  was  properly  done,  and 
that  the  debt  due  to  the  crown  from  its  debtor  was  not  to  be  counted, 
in  reckoning  the  degrees.0 

For  the  purpose  of  obtaining  an  extent,  in  the  second  or  any  sub- 
sequent degree,  it  is  not  necessary  to  swear  to  the  fact  of  the  debt 
being  due  from  the  former  debtor,  such  debt  being  found  by  the 
inquisition  against  him,  which  therefore  need  not  be  stated  in  the 
affidavit.'1  The  writ  of  extent  in  the  second  degree  begins  by  stating 
the  debt  due  to  the  king  from  his  debtor,  and,  if  it  be  a  simple  con- 
tract debt,  the  inquisition  taken  on  the  commission  for  finding  it; 
after  which  it  recites  the  inquisition,  by  which  the  debt  is  found  to 
be  due  to  the  king's  debtor,  and  that  the  same  remains  unpaid;  and 
then  proceeds  with  the  mandatory  part  of  the  writ,  which  is  similar 
to  that  in  the  extent  in  chief.e  Under  this  writ,  the  sheriff  is  to  take 
the  body,  lands,  and  goods,  &c.  of  the  debtor  to  the  king's  debtor, 
in  the  same  manner  as  under  an  extent  in  chief  against  the  original 
debtor  to  the  crown,  which  has  been  already  treated  of.  But  the 
lands  which  the  sheriff  is  directed  to  seize  under  an  extent  in  the 
second  degree,  are  bound  merely  from  the  recording  of  the  debt, 
from  the  debtor  against  whom  it  issues,  under  the  inquisition 
against  him;  unless  indeed  such  debt  be  owing  on  a  judgment  or 


u  Append.  Chap.  XLII.  §  11.  should  be  observed  however,  in  support 

x  Id.  §  11.  (a).  of  the  rule  established  by  the  above  case, 
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recognizance,  in  which  case  the  *crovvn  of  course  takes  [*1106] 
the  lien  of  the  plaintiff  in  the  judgment,  or  conusee  in  the  recog- 
nizance, on  the  land  of  the  defendant  or  conusor,  which  they  had 
at  the  time  of  the  judgment  entered,  or  recognizance  acknowledged/ 
Extents  in  chief,  of  which  we  have  hitherto  spoken,  take  place 
inter  .ye,  according  to  their  teste;*  and  shall  be  preferred  to  extents 
in  aid.h  And  an  extent  in  chief  in  the  second  degree  has  been 
preferred  to  an  extent  in  aid,  of  a  prior  teste,  where  the  same 
effects  had  been  seized  under  both  writs,  although  the  inquisition 
on  the  latter  was  taken  before  that  on  the  former,  and  the  venditioni 
exponas  on  the  extent  in  aid  was  tested  before  that  which  issued 
on  the  extent  in  chief.1  Nor  is  it  necessary  that  the  crown,  in 
proceeding  to  recover  the  debts  of  its  debtor,  by  extent  within  the 
degrees,  should  first  apply  the  immediate  debtor's  proper  effects, 
in  discharge  of  its  debt,  before  it  resorts  to  the  debtor's  debts.1  But, 
when  the  extent  in  chief  has  been  satisfied,  the  parties  prosecuting 
the  extent  in  aid  should  apply  to  the  court,  by  motion,  to  be  paid 
out  of  the  overplus,  if  any,  which,  under  the  57  Geo.  III.  c.  117. 
§2.,  is  directed  to  be  paid  into  court,  to  abide  their  orders  respect- 


An  extent  in  aid,  which  will  next  be  treated  of,  is  a  writ  issued 
at  the  instance  and  for  the  benefit  of  the  crown  debtor,  for  the  re- 
covery of  his  own  debt;k  or  it  may  be  had  against  a  principal  debtor 
to  the  crown,  at  the  instance  and  for  the  benefit  of  his  surety,  who 
has  paid  the  crown  debt.1  In  these  cases,  the  king  is  merely  the 
nominal  plaintiff.111  The  foundation  of  an  extent  in  aid  is  a  debt 
due  to  the  crown  from  its  debtor,  for  which  an  extent  in  chief  has 
issued  against  him:  And,  before  the  statute  57  Geo.  III.  c.  117.  an 
extent  in  aid  might  have  been  obtained  by  persons  indebted  to  the 
crown  by  simple  contract  only,  as  well  as  for  a  specialty  debt,  or 
debt  of  record;11  and  also  for  debts  due  to  the  crown,  on  bonds  given 
by  traders  for  duties,  and  by  sub-distribulors  of  stamps,  and  sure- 
lies  only  who  had  not  been  damnified,  or  for  insurance  companies, 
&c.  But  now,  by  the  above  statute,  "  it  shall  not  be  lawful  for  any 
person  or  persons,  *companies  or  societies  of  persons,  cor-  [1107] 
porate  or  not  corporate,  who  shall  or  may  be  indebted  to  his  majesty 
by  simple  contract  only;  nor  for  any  such  person  or  persons,  com- 
panies or  societies,  who  shall  or  may  be  indebted  to  his  majesty  by 
bond,  for  answering,  accounting  for,  and  paying  any  particular  duty 
or  duties,  or  sum  or  sums  of  money,  which  shall  arise  or  become 
due  and  payable  to  his  majesty,  from  such  person  or  persons,  com- 
panies or  societies  respectively,  for  and  in  respect  and  in  the  course 
of  his  or  their  particular  trades,   manufactories,  professions,  busi- 


f  West,  247.  '  West,  13,  14.  307,  fee.  Man.  L.   F,x. 

g  Parker,  281.  and  see  Gilb.  Excheq.  563,  &c.  and  see  8  Price,  385.  in?iotis. 
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k  Bunb.  24.  127.  134.  and  see  8  Price,  might   have    been    obtained  before  the 
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nesses  or  callings;  nor  for  any  sub-distributor  of  stamps,  who  shall 
have  given  bond  to  his  majesty;  nor  for  any  person  who  shall 
have  given  bond  to  his  majesty,  either  jointly  or  separately,  as  a 
.surely  only  for  some  other  debtor  to  his  majesty,  until  such  surety 
shall  have  made  proof  of  a  demand  having  been  made  upon  him  on 
behalf  of  his  majesty,  in  consequence  of  the  non-performance  of  the 
conditions  of  the  bond  by  the  principal,  and  then  only  to  the 
amount  of  the  said  demand;  to  sue  out  and  prosecute  any  extent 
or  extents  in  aid,  by  reason  or  on  account  of  any  such  debt  or 
debts  to  his  majesty  respectively,  for  the  recovery  of  any  debt  or 
debts  due  to  such  person  or  persons,  companies  or  societies,  or  to 
such  sub-distributor  of  stamps  or  surety  as  aforesaid;  and  that  all 
and  every  commission  and  commissions  to  find  debts,  extent  and 
extents  in  aid,  and  other  proceedings  which  shall  be  so  issued  or 
instituted  at  the  instance  of  or  for  such  simple  contract  or  bond 
debtor  or  debtors  respectively,  and  all  proceedings  thereupon,  shall 
be  null  and  void.0  Provided  always,  that  nothing  therein  contained 
shall  extend  or  be  construed  to  extend  to  preclude  or  prevent  any 
persons  who  shall  or  may  become  debtor  or  debtors  to  his  majesty 
by  simple  contract  only,  by  the  collection  or  receipt  of  any  money 
arising  from  his  majesty's  revenue,  for  his  majesty's  use,  from  ap- 
plying for  and  suing  out  any  commission  or  commissions,  extent  or 
extents  in  aid,  in  case  one  or  more  of  such  persons  shall  be  bound 
to  his  majesty,  by  bond  or  specialty  of  record  in  the  said  court  of 
Exchequer,  for  answering,  securing,  paying  over,  or  accounting  for 
to  his  majesty,  the  particular  duties  or  sums  of  money,  which 
shall  constitute  the  debt  that  may  be  so  then  due  from  such  person 
or  persens  to  his  majesty.0  Provided  nevertheless,  that  no  extent 
in  aid  shall  be  issued  on  any  bond  given  by  any  person  or  persons, 
as  a  surety  or  sureties,  for  the  paying  or  accounting  for  any  duties 
which  may  become  due  to  his  majesty,  from  any  body  or  society, 
whether  incorporated  or  otherwise,  carrying  on  the  business  of  in- 
[*110S]  surance  against  any  risques,  either  of  fire  or  of  any  other 
kind  whatever."P 

By  the  above  statute  an  extent  in  aid  cannot  now  be  had  by  per- 
sons indebted  to  the  crown  by  simple  contract  only,  unless  it  be 
for  a  debt  due  from  collectors  or' receivers  of  his  majesty's  revenue, 
and  one  or  more  of  them  be  bound  by  bond  or  specialty  of  record 
in  the  Exchequer,  for  payment  of  the  same.  But  an  extent  in  aid 
may  still  be  had  for  any  debt  of  record,  or  specialty  debt;  except  on 
such  bonds  as  are  particularly  mentioned  in  the  statute.  And  bank- 
ers, who  have  money  in  their  hands,  arising  from  the  land  and 
assessed  taxes  paid  into  their  house,  for  the  purpose  of  being  paid 
over  to  the  Exchequer,  on  account  of  a  receiver  general,  for  whom 
they  have  given  bond  to  the  crown,  are  still  entitled  to  sue  out  an 
extent  in  aid."-  When  a  party  is  entitled  to  the  benefit  of  an  extent 
in  aid,  he  may  still  issue  it  for  a  simple  contract  debt  due  to  himself; 
the   statute    having  introduced  no  distinction  with  respect  to  the 


0  $  4.  cases,  if  commenctd  before  it  was  passed. 

i'  §  5.  The  above  statute  does  not  ex-     6  Price,  144. 
tend  to  the  prosecution  of  extents  in  other         'i  7  Price,  633. 
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nature  of  the  debt  due  to  the  crown  debtor:1'  Nor  is  any  motion  in 
court  necessary,  in  order  to  obtain  an  extent  in  aid  for  the  recovery 
of  a  simple  contract  debt;8  though  it  was  formerly  otherwise.1  And 
it  may  be  sued  out  by  a  crown  debtor,  for  a  debt  due  to  himself  and 
others  jointly;n  and  if  several  are  jointly  indebted  to  the  crown, 
they  may  sue  out  an  extent  in  aid  against  the  debtor  to  any  one  or 
more  of  them;  as,  under  an  extent  in  chief  against  several  for  a  joint 
debt,  debts  due  to  any  one  of  the  parties  may  be  seized  into  the 
hands  of  the  crown. x 

This  writ,  however,  can  only  be  had  for  a  debt  originally  due  to 
the  king's  debtor  or  accountant:  For,  by  rule  of  Hit.  15  Car.  I.y 
"no  debts  shall  be  found  by  inquisition,  for  the  king's  debtors  or 
accountants  in  aid,  save  such  as  are  originally  due  to  them  bond  fide, 
without  any  manner  of  trust:  and  he  who  desireth  any  debt  or  debts 
to  be  found  by  inquisition  in  his  aid,  shall  make  oath,  that  he  is 
justly  indebted  unto  A,  one  of  the  farmers  of  his  majesty's  customs, 
&c.  and  that  the  same  is  a  just  and  true  debt,  originally  due  to  the 
said  A.  bond  fide,  without  any  manner  of  trust;  and  that  the  said 
debt  hath  not  been  put  in  suit  in  any  other  court,  and  that  he  hath 
not  received  the  same,  nor  any  part  thereof,  except  so  much,  &c. ; 
*and  that  C.  is  justly  indebted  to  him  the  said  B.  originally  [*1109] 
and  bona  fide,  without  trust;  and  that  C.  is  much  decayed  in  his 
estate,  so  that  unless  a  speedy  course  be  taken  against  him,  the  said 
debt  by  him  owing  is  in  great  danger  to  be  lost."  Therefore,  if  A. 
be  indebted  to  B.  who  assigns  to  C.  before  the  extent  issues  against 
L.  an  extent  obtained  against  A.  shall  be  discharged.2  And  where 
bonds  are  taken  in  the  king's  name,  payable  to  his  farmers,  receiv- 
ers, &c.  they  shall,  before  any  extents  go  forth,  make  oath  or  certify 
under  their  hands  to  the  court,  that  such  bonds  are,  and  at  the  time 
of  taking  the  same  were,  for  just  and  true  debts,  originally  owing 
to  themselves  bond  fide;  and  that  they  are  not  in  trust,  or  for  the 
benefit  of  any  other.a  It  is  also  a  rule,b  that  "no  debts  without 
specialty  shall  be  found  by  inquisition,  for  debts  in  aid,  unless  it  be 
by  order  upon  motion  in  open  court,  and  except  it  be  for  debts  due 
to  the  king's  farmers:"  But  this  latter  rule  appears  to  have  now 
fallen   into  disuse.0 

An  extend  in  aid  is  in  effect  an  extent  in  the  second  degree;  and 
being  issued  without  any  previous  suit,  is  always  immediate.  There 
is  indeed  a  rule,d  that  "  no  immediate  process  of  extent  shall  be 
awarded  for  debts  in  aid,  but  in  cases  of  extremity,  and  upon  oath 


rMan.L.  Ex.  577.  a  R.  H.  15  Car.  I.  §  8.   in  Scac.   Gilb. 

6  2  Price,  15.  Excheq.  179.  West,  Append.  126.  Man. 

t  R.  H.  15  Car.  I.  §  5.  R.  M.  3  W.  &  M.  L.  Ex.  Append.  231. 

in  Scac.  West,  126,  7.  Man.  L.  Ex.   Ap-  ^  R.  II.  15   Car.  I.  §  5.  in  Scac.   Gilb. 

pend.  230.  234.  Excheq.  176.  West,  Append.   126.  Man. 

"  West,  273.    Man.  L.  Ex.  577.  Jlnte,  L.  Ex.  Append.  230.  and  see  R.  M.  3  W. 

1102.  &  M.  in  Scac.  West,  Append.  126.  Man. 

*  Id.  ibid.  L.  Ex.  Append.  234.  Hardr.  226. 
r  Gilb.  Excheq.  174,  5.  West,  Append.  <=  2  Price,  13.  West,  267.  S.  C. 

124,  5.  Man.  L.  Ex.  Append.  229,  30.  d  R.  II.  15  Car.  I.  §  6.  West,  Append. 

*  Bunb.  225.  126.  Man.  L.  Ex.  Append.  230. 
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to  be  taken  as  before  mentioned:"0  But  it  is  now  issued  of  course, 
without  any  motion  in  court,1' on  an  affidavit  of  danger.  And  where 
a  crown  debtor  is  entitled  to  this  process,  it  is  not  necessary,  by  the 
practice  of  the  court,  thai  lie  should  have  the  sanction  of  the  revenue 
solicitors,  or  of  the  officers  of  any  of  the  revenue  boards. e  This 
however,  being  a  prerogative  process,  is  always  under  the  care  of 
the  court  of  Exchequer,  who  have  a  discretionary  power  over  their 
own  rules.1' 

In  order  to  obtain  an  extent  in  aid,  an  extent  pro  forma  is  sued 
out  against  the  debtor  to  the  crown;'  upon  which  an  inquisition1"  is 
taken:  and  if  it  be  found  thereby,  that  another  person  is  indebted  to 
him,  the  court  or  a  baron,  on  an  affidavit1  that  the  debt  is  in  danger, 
will  grant  a  fiat,"1  or  warrant  for  an  immediate  extent  in  aid."  The 
[*1110]  extent  pro  forma  against  the  crown  debtor  does  not  direct 
the  sheriff  to  seize  his  body,  goods  and  chattels,  lands  and  tenements; 
but  omits  these  words,  and  directs  the  sheriff  merely  to  seize  his 
debts,  credits,  specialties,  and  sums  of  money,  in  whose  hands  soever 
they  may  be.u  The  affidavit  for  an  extent  in  aid  states  first,  the  debt 
due  to  the  crown  from  its  debtor,  who  is  the  prosecutor  of  the  extent 
in  aid;  secondly,  the  debt  due  to  the  crown  debtor  from  his  debtor, 
who  is  the  defendant  in  the  extent  in  aid;  thirdly,  that  such  debt  is 
in  danger  of  being  lost,  from  the  insolvency  of  the  defendant;  fourthly, 
that  the  debt  due  to  him  is  a  debt  originally  and  bona  fide  due  to 
him,  without  trust;  fifthly,  that  it  has  not  been  put  in  suit  in  any 
other  court;  and  lastly,  by  a  late  order  of  the  court  of  Exchequer,^ 
that  unless  the  process  of  extent,  for  the  debt  due  to  the  party  apply- 
ing for  it  from  his  debtor,  be  forthwith  issued,  the  debt  due  to  the 
crown  from  the  party  applying,  will  be  in  danger  of  being  lost  to 
the  crown.  If  the  debt  be  by  bond,  it  sets  out  the  penal  part  of  the 
bond;  and  usually  proceeds  to  state  that  the  obligor  has  received 
money,  for  which  the  party  is  accountable  by  the  condition  of  the 
bond.*i  And  it  is  not  necessary,  since  the  statute  57  Geo.  III.  c. 
117.  that  the  affidavit  made  to  obtain  the  fiat  of  a  baron  for  an  extent, 
should  contain  any  allegations  tending  to  shew  that  the  party  on 
whose  behalf  the  application  is  made,  is  entitled  to  use  the  process 
on  his  behalf,  or  that  it  should  set  out  the  condition  of  the  bond  for 
that  purpose:  It  is  sufficient  that  the  baron  be  satisfied,  that  there  is 
ground  for  his  granting  a  fiat  for  the  extent. r 

In  the  case  of  a  simple  contract  debt  to  the  crown,  a  commission3 
and  inquisition1  arc  engrossed;  the  statement  of  the  debt  being  taken 
therein  from  the  affidavit:    An  extent  ])ro  forma  against  the  crown 


<=  Ante,  1108.  «  West,  15.  and  see  id.  264.  292.  Man. 

» Id.  ibid.  L.  Ex.  569. 

e  3  Price,  75.  v  T.  3  Geo.  IV.  in  Scac.  Previously  to 

h  Bunb.  134.  this  order,   it  was  deemed  sufficient  to 

'  Append.  Chap.  XL1I.  §  15.  swear,  that  the  crown  debtor  was  thereby 

k  Id.  §  17.  less   able  to  pay  the  debt  due  to  the 

1  Id.  §  18.  Andfor  other  forms  of  affida-  crow  n. 

vita  and  furis  for  extents  in  aid,  see  West,  i  West,  275,  6.  Man.  L.  Ex.  575. 

Append.  33,  &c.  '  9  Price,  311. 

■  Append.  Chap.  XLI1.  §  19.  8  Append.  Chap.  XLII.  §  6. 

■  Bunb.  24.  127,  8.  134.  '  Id.  §  7. 
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debtor,  and  inquisition  thereon,  are  also  engrossed,  conformably  to 
the  affidavit.  The  commission  and  extent  pro  for ma,  and  the  inqui- 
sitions thereon,  are  then  laid  before  the  sheriff's  jury,  together  with 
the  affidavit;  and  on  that  affidavit  alone  they  find  the  inquisitions, 
as  previously  engrossed.  The  affidavit  is  then  taken,  with  the  com- 
mission and  extent  pro  forma,  and  the  inquisitions  thereon,  to  a 
baron  of  the  court,  or  the  chancellor  of  the  Exchequer;  and  he 
indorses  his  initials  on  the  commission,  which  is  the  warrant  for  its 
issuing,11  and  signs  his  fiat  for  the  extent  in  aid,  at  the  foot  of  the 
affidavit,  at  *the  same  time.*  If  the  crown  debtor  be  a  debtor  [*1 1 11] 
by  judgment,  recognizance  or  bond,  then  of  course  no  commission 
issues;  but  the  affidavit  and  extent  p)'0  forma,  and  the  inquisition 
thereon  merely,  are  laid  before  the  jury;  on  which  affidavit,  as  the 
only  evidence,  the  jury  find  the  facts  already  stated  in  the  inquisi- 
tion. For  the  extent  in  aid  there  is  commonly  but  one  fiat;  it  not 
being  usual  to  grant  a  fiat  for  the  extent  pro  forma,  though  that  is 
sometimes  done.y 

The  form  of  the  extent  in  aid  is  precisely  the  same  as  that  of  an 
extent  in  chief  in  the  second  degree;2  and  under  it,  the  body  of  the 
defendant  may  in  strictness  be  taken  in  execution,  and  his  lands  and 
tenements,  goods  and  chattels,  &c.  as  under  the  latter  extent. a  The 
capias  clause  however,  of  the  writ  of  extent  in  aid,  is  not  usually 
enforced:  And  where  there  had  been  effects  seized  sufficient  to  satisfy 
the  debt,  the  court  seemed  disposed  to  order  the  discharge  of  a  de- 
fendant taken  under  it,  on  his  giving  security  for  his  appearance  at 
the  return  of  the  writ.b 

Before  the  making  of  the  statute  57  Geo.  III.  c.  117.  it  had 
become  the  practice  in  many  cases,  to  issue  extents  in  aid,  for  the 
levying  and  recovering  of  larger  sums  of  money  than  were  due  to 
his  majesty,  by  the  debtors  in  whose  behalf  such  extents  were 
issued:e  and  the  court  of  Exchequer  having  refused  to  set  aside  an 
extent  in  aid,  on  the  ground  that  the  debt  levied  under  it  was  of 
greater  amount  than  the  debt  sworn  to  be  due  from  the  original 
debtor  of  the  crown,  although  the  party  moved  it  on  the  condition 
of  paying  the  crown's  debt;a  it  was  enacted,  by  the  above  statute,6 
that  "upon  the  issuing  every  extent  in  aid,  on  behalf  of  any  debtor 
to  his  majesty,  his  majesty's  court  of  Exchequer  at  Westminster, 
or  the  chancellor  of  his  majesty's  Exchequer,  or  lord  chief  baron 
or  other  baron  of  the  said  court,  granting  the  fiat  for  the  issuing  of 
such  extent  in  aid,  shall  cause  the  amount  of  the  debt  or  sum  of 
money  due  or  claimed  to  be  due  to  his  majesty,  to  be  stated  and 
specified  in  the  said  fiat;  and  that  in  all  cases  in  which  the  debt  or 


u  3  Price,  278.  Ante,  1093.  In  this  case  379.  («.) 

a  writ  of  scire  facias  was  set  aside,  for  want  d  1  Price,  S94.   West,  273.  and  see  8 

of  an  indorsement  by  a  baron,  of  the  war-  Ves.  241.  where  the  Chancellor  decided, 

rant  on  the  commission.  that  there  was  no   equity  for  a  person 

r  West,  288,  9.                J  Id.  ibid.  against  whom  an  extent  in  aid  had  issued, 

z  Id.  292.  Append.  Chap.  XLli.  §  20.  to  be  reimbursed  by  his  creditor,  on  the 

West,  Append.  27.  29.  ground  that  he  had  property  sufficient 

a  Id.  ibid.  Ante,  1095,  &c.  to  satisfy  his  debt  to  the  crown,  without 

b  3  Price,  94.  having  recourse  to  the  extent  in  aid. 

c  See  the  preamble  to  the  statute.  Ante,  <-•  §  1,  2. 
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debts  found  due  to  the  debtor  to  his  majesty  shall  be  equal  to  or 
exceed  the  debt  stated  and  specified  in  the  said/m^as  aforesaid,  the 
[*1112]  amount  of  the  debt  *so  stated  and  specified  in  the  said 
fiat  shall  be  endorsed  upon  the  writ;  and  the  writ  so  endorsed  shall 
be  deemed  to  be,  and  be  the  authority  and  direction  to  the  sheriff  or 
other  officer  who  shall  execute  such  writ,  in  making  his  levy  and 
executing  the  same,  as  to  the  amount  to  he  levied  and  taken  under 
the  said  writ:  and  that  in  all  cases  in  which  the  debt  or  debts  found 
due  to  the  debtor  to  his  majesty,  shall  be  of  less  amount  than  the 
debt  stated  and  specified  in  the  said  fiat  as  aforesaid,  the  amount 
of  such  debt  or  debts  found  due  to  such  debtor  to  his  majesty 
shall  be  endorsed  upon  the  writ;  and  the  writ  so  endorsed  shall  be 
deemed  to  be,  and  be  the  authority  and  direction  to  the  sheriff  or 
other  officer  who  shall  execute  the  said  writ,  in  making  his  levy  and 
executing  the  same,  as  to  the  amount  to  be  levied  and  taken  under 
the  said  writ:  and  that  the  money  levied,  taken,  recovered,  or  re- 
ceived under  or  by  virtue  of  every  such  extent  in  aid  so  prosecuted 
and  issued,  shall  be,  by  order  of  the  said  court,  paid  over  to  and  for 
his  majesty's  use,  towards  satisfaction  of  the  debt  so  due  to  his  ma- 
jesty as  aforesaid.  Provided  always,  that  in  every  case  in  which 
the  sum  produced  by  the  sale  of  any  lands,  goods  or  chattels  taken, 
or  by  the  receipt  of  any  sum  of  money,  by  any  sheriff  or  other 
officer,  under  any  such  writ  of  extent,  for  the  purpose  of  levying 
the  amount  or  sum  of  money  endorsed  upon  the  back  of  the  writ, 
shall  be  more  than  sufficient  to  satisfy  the  amount  of  the  sum  so 
endorsed  upon  the  writ,  such  overplus  shall  be  paiid  into  the  court  of 
Exchequer,  together  with  the  said  amount  endorsed  upon  the  said 
wrrit;  and  the  said  court  shall,  upon  any  summary  application  or  ap- 
plications, make  such  order,  for  the  return,  disposal,  or  distribution 
of  any  such  surplus,  or  any  part  or  proportion  thereof,  as  to  the  said 
court  shall  appear  to  be  proper."  There-is  also  a  proviso  in  the 
statute/  that  it  shall  not  prejudice  the  debtor  to  the  crown,  in  reco- 
vering the  remainder  of  his  debt. 

And,  by  another  clause  of  the  same  statute, 8  "it  shall  and  may  be 
lawful  for  any  person  or  persons,  imprisoned  under  or  by  virtue  of 
any  writ  of  capias,  on  any  extent  or  extents  in  aid,  to  apply  to  the 
barons  of  his  majesty's  court  of  Exchequer  in  England  or  Scot- 
land, or  to  any  baron  of  the  same  court  in  vacation,  for  his,  her,  or 
their  discharge,  giving  one  month's  previous  notice  in  writing,  to  the 
person  or  persons  to  whom  he,  she  or  they  owed  the  debt  or  sum  or 
sums  of  money  for  which  he,  she,  or  they  is  or  are  so  imprisoned, 
[*1113]  at  the  time  such  debt  was  seized  *under  such  extent  in  aid, 
of  his,  her,  or  their  intention  to  make  such  application;  and  stating 
in  such  notice  the  ground  of  such  application,  and  an  enumeration 
and  description  of  all  and  every  the  property,  debts  and  effects 
whatsoever,  of  such  person  or  persons,  in  his,  her,  or  their  own 
possession  or  power,  or  in  the  possession  or  power  of  any  other 
person  or  persons,  for  his,  her,  or  their  use;  and  the  said  court,  or 
any  such  baron  in  vacation,  to  whom  such  application  shall  be  made, 

f§3.  «§6. 


BY  EXTENT  IN  AID.  1113 

is  authorized  to  order  such  person  or  persons  to  be  brought  before 
them  or  him,  to  be  examined  upon  oath,  touching  and  concernino- 
his,  her,  or  their  property  and  effects;  and  if  such  person  or  persons 
respectively  shall,  upon  such  examination,  make  a  full  disclosure  of 
all  his,  her,  or  their  property  and  effects,  to  the  satisfaction  of  the 
said  court  or  baron,  or  it  shall  otherwise  appear  reasonable  and  pro- 
per to  such  court  or  baron,  that  such  person  or  persons  should  be  no 
longer  imprisoned  under  such  writ,  such  court  or  baron  may  order  a 
writ  of  supersedeas  quoad  corpus  to  be  issued  out  of  the  said  court, 
for  the  liberation  of  such  person  or  persons  from  such  imprisonment. 
Provided  always,  that  no  such  liberation  as  aforesaid  shall  be  held  or 
deemed  to  satisfy  or  supersede  such  extent  in  aid,  or  any  proceed- 
ings thereon,  except  as  to  such  imprisonment  as  aforesaid,  or  the 
debt  or  debts  seized  under  and  by  virtue  thereof,  and  for  which  such 
person  or  persons  shall  be  so  imprisoned," 

There  is  a  clause  in  the  last  general  insolvent  act,h  that  "  it  shall 
not  extend  to  discharge  any  prisoner  seeking  the  benefit  of  that  act, 
with  respect  to  any  debt  due  to  his  majesty,  or  to  any  debt  or 
penalty  with  which  he  shall  stand  charged  at  the  suit  of  the  crown, 
or  of  any  person,  for  any  offence  committed  against  any  act  or  acts 
of  parliament  relative  to  his  majesty's  revenues  of  customs,  excise, 
salt  or  stamp  duties,  or  any  branches  of  the  public  revenue,  or  at 
the  suit  of  any  sheriff  or  other  public  officer,  upon  any  bail  bond 
entered  into  for  the  appearance  of  any  person  prosecuted  for  any 
such  offence,  unless  three  of  the  lords  commissioners  of  his  majesty's 
treasury  for  the  time  being  shall  certify  under  their  hands,  their 
consent  to  such  discharge."  And,  by  another  clause  of  the  same 
statute,1  "  any  person  or  persons,  imprisoned  under  or  by  virtue 
of  any  writ  of  capias,  in  any  immediate  extent  or  extents,  issued 
and  remaining  in  force,  at  the  instance  or  for  the  benefit  and 
reimbursement  of  any  surety  or  sureties,  or  other  person  or  persons, 
or  the  inhabitants  of  any  parish,  ward  or  place,  who  shall  or  may 
"*have  advanced  and  paid  the  debt  to  the  crown,  and  by  [*1114] 
reason  whereof  the  lords  commissioners  of  his  majesty's  treasury 
may  not  be  authorized  to  give  their  consent  last  aforesaid,  may  apply 
to  the  barons  of  his  majesty's  court  of  Exchequer  in  England  or 
Scotland,  for  his,  her  or  their  discharge,  giving  one  month's  pre- 
vious notice  in  writing  of  the  intended  application,  to  the  surety  or 
sureties,  or  person  or  persons  aforesaid,  or  to  the  churchwardens 
or  overseers  of  the  parish,  ward  or  place,  at  whose  instance,  or 
for  whose  benefit  respectively  such  extent  or  extents  shall  remain 
in  force;"  and  may  proceed  thereon,  for  obtaining  his,  her  or 
their  discharge,  in  like  manner  as  is  directed  by  the  statute  57 
Geo.  III.  c.  117.  §  6.  with  respect  to  persons  imprisoned  under 
extents  in  aid. 

Another  mode  of  the  subject's  taking  advantage  of  the  crown 
process,  for  the  recovery  of  his  private  debts,  was  by  assigning 

h  1  Geo.  IV.  c.  119.  §  40.  the  crown,  imprisoned  under  an  extent, 

>  §  41.  And  for  the  course  of  proceed-  for  the  purpose  of  obtaining1  his  discharge 
ing-,  on  the  part  of  an  insolvent  debtor  of    under  that  statute,  see  9  Trice,  142. 
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thorn  to  the  king,  for  debts  due  to  him.k  This  was  allowed  at 
common  law;  and  might  have  been  done,  even  though  the  amount 
of  the  debts  assigned  were  not  ascertained:1  and  after  such  assign- 
ment, the  king  was  entitled  to  have  execution  against  the  body, 
lands  and  goods  of  the  debtor. m  But  this  prerogative  of  the  king 
having  been  abused  by  his  debtors,  for  their  own  private  benefit,  a 
rule  of  court  was  made,  that  "  no  debt  shall  be  assigned  and  set  over 
to  the  king,  by  any  person  or  persons,  but  such  as  shall  be  allowed 
of,  and  appointed  to  be  retained,  by  the  lord  high  treasurer  of 
England,  chancellor,  and  barons  of  the  Exchequer,  in  open  court.'"1 
And,  by  the  statute  7  Jac.  I.  c.  15.  "no  debt  shall  be  assigned  to 
the  king,  his  heirs,  and  successors,  by  or  from  any  debtor  or  ac- 
countant to  his  majesty,  his  heirs  or  successors,  other  than  such 
debts  as  did  before  grow  due  originally  to  the  king's  debtor  or  ac- 
countant, bond  fide;  and  that  all  grants  and  assignments  of  debts  to 
the  king,  his  heirs  or  successors,  which  shall  be  had  or  made  con- 
trary to  the  true  intent  of  that  act,  shall  be  void  and  of  no  force." 
A  privy  seal  was  also  made,  in  the  12th  of  James  the  First,  declar- 
ing that  "  no  debt  of  record,  or  other  debt  or  covenant  whatsoever, 
should  at  any  time  be  assigned,  granted  or  conveyed  to  him,  his 
heirs  or  successors,  by  any  debtor  or  accountant,  or  other  person  or 
persons  whatsoever:  nor  any  such  assignment  allowed,  admitted  or 
accepted.0  This  privy  seal  having  determined  on  the  death  of 
[*1115]  James  the  First,  a  rule  of  court  was  made  in  the  *succeed- 
ing  reign,1'  for  enforcing  the  execution  of  the  statute;  which  directs, 
that  "he  who  assigneth  any  debt  to  the  king,  shall  take  an  oath, 
that  the  debts  assigned  are  just  and  true  debts,  and  have  not  for- 
merly been  put  in  suit  in  any  other  court;  and  that  the  same  are 
his  own  proper  debts,  originally  due  unto  him  bona  fide,  without 
any  trust;  and  that  he  hath  not  received  the  same,  nor  any  part 
thereof,  except,  &c."fi  But  a  debt  due  to  a  man  jure  it; xoris,  is 
considered  as  a  debt  originally  due  to  him,  within  the  meaning  of 
the  statute.1'  It  is  also  a  rule,  that  "no  debts  without  specialty 
shall  be  assigned  to  the  king;  otherwise  in  case  of  debts  in  aid:9 
Since  which  latter  rule,  assignments  of  debts  to  the  king  have 
become  obsolete.1 


Having  thus  far  treated  of  writs  of  extent,  in  chief  and  in  aid, 
separately,  I  shall,  in  what  follows,  consider  them  together,  and  show 
first,  the  proceedings  under  them,  to  enforce  payment  of  the  debt 
due  to  the  crown  or  its  debtor;  and  secondly,  the  means  of  resisting 
such  proceedings,  either  by  the  defendant  or  a  third  person. 
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On  the  return  day  of  the  writ  of  extent,  in  chief  or  in  aid,  or  as 
soon  after  as  the  writ  is  actually  returned,  a  rule  or  order  is  entered 
on  the  back  of  it,  by  the  prosecutor's  clerk  in  court,  that  "  if  no  one 
shall  appear  and  claim  the  property  of  the  goods,  &c.  mentioned  in 
the  inquisition,  on  or  before  that  day  se'nnight,  a  writ  of  venditioni 
exponas  shall  issue,  to  sell  the  same:""  and  where  there  are  not  six 
days  remaining  in  term,  without  reckoning  Sunday,  the  rule  must 
be  given  for  the  seal  day  after  term,*  being  a  day  appointed  on  the 
last  day  of  each  term,  at  the  discretion  of  the  court. y  If  no  one  ap- 
pear and  claim  the  property,  within  the  time  limited  by  the  rule,  a 
venditioni  exponas  issues,  to  sell  the  goods  seized  under  the  extent. 
It  was  formerly  holden,  that  this  writ  should  not  issue  without 
motion  in  court:z  but  now  it  is  otherwise:11  though  the  defendant  is 
entitled,  independently  of  the  rule,  to  notice  of  an  intended  sale.b 
The  venditioni  exponas  commands  the  sheriff  to  sell  the  goods  for 
the  best  price  he  can,  and  at  least  for  the  price  at  which  they  were 
^appraised,  and  to  have  the  proceeds  of  the  sale  before  the  [*1116] 
barons,  to  be  paid  to  them  for  the  use  of  the  crown.  If  the  sheriff 
cannot  sell  the  goods  for  the  appraised  price,  he  should  return  that 
fact;  and  then  a  venditioni  exponas  issues,  directing  him  to  sell  for 
the  best  price,  without  reference  to  the  appraisement:0  And,  by  the 
practice  of  the  Exchequer,  the  sheriff,  selling  under  a  venditioni 
exponas,  is  not  entitled  to  make  a  reduction  in  his  return,  either  for 
poundage  or  extra  expenses;  but  should  return  the  whole  sum  pro- 
duced by  the  sale,  upon  which  the  court  will  order  it  to  be  paid  over, 
deducting  poundage ;  and  he  must  move  the  court  for  any  extra 
allowance,  to  which  he  may  be  entitled. d 

The  ordinary  mode  of  proceeding  for  the  recovery  of  debts  found 
to  be  due  to  the  king's  debtor,  is  by  scire  facias ;e  or,  on  an  affidavit 
of  danger,  and  the  fiat  of  the  chancellor  or  one  of  the  barons  of  the 
Exchequer,  by  an  immediate  extent  in  the  second  degree:4"  And 
where  the  debts  are  small,  the  court  may  order  a  receiver  to  collect 
them,  and  pay  them  to  the  deputy  remembrancer." 

If  the  produce  of  the  goods  sold  under  the  extent  be  not  sufficient 
to  pay  the  debt,  the  court  will  make  an  order  for  sale  of  the  debtor's 
lands,  under  the  statute  25  Geo.  III.  c.  35.  Before  the  making  of 
this  statute,  the  crown  it  seems  could  not  have  sold  the  lands  of  its 
debtor;  but  the  mode  of  levying  the  debt  was  by  levari  facias,  under 
which  the  sheriff  levied  the  rents  and  growing  profits  of  the  lands, 
until  it  was  satisfied.11  But  now,  by  the  above  statute,'  "the  court 
of  Exchequer  is  authorized,  on  the  application  of  his  majesty's  attor- 
ney general  in  a  summary  way,  by  motion  of  the  same  court,  to  order 
that  the  right,  title,  estate,  and  interest  of  any  debtor  to  his  majesty, 

*Id.   174.  Man.   L.  Ex.  553.  and  see  West,  220.  Man.  L.  Ex.  551.  Post,  1119. 
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his  heirs  and  successors,  and  the  right,  title,  estate  and  interest  of 
the  heirs  and  assigns  of  such  debtor,  in  any  lands,  tenements  or 
hereditaments,  which  have  been,  or  shall  thereafter  be  extended, 
under  and  by  virtue  of  any  such  writ  of  extent  or  diem  clausit  ex- 
Ircmum  as  therein  mentioned,  or  so  much  thereof  as  shall  be  suffi- 
cient to  satisfy  the  debt  for  which  the  same  shall  have  been  so  ex- 
tended, shall  be  sold,  in  such  manner  as  the  said  court  shall  direct: 
And  when  a  purchaser  or  purchasers  shall  be  found,  the  conveyance 
of  the  lands,  tenements  or  hereditaments,  so  decreed  to  be  sold,  shall 
[*1117]  be  made  to  the  purchaser  or  purchasers,  by  *his  majesty's 
remembrancer  in  the  said  court  of  Exchequer,  or  his  deputy,  under 
the  direction  of  the  said  court,  by  a  deed  of  bargain  and  sale,  to  be 
enrolled  in  the  same  court:  And  from  and  after  the  making  of  such 
conveyance,  and  the  inrolment  thereof  as  aforesaid,  the  bargainee  or 
bargainees  in  such  conveyance,  and  his  or  their  heirs,  executors, 
administrators,  and  assigns,  shall  have,  hold,  and  enjoy  the  lands, 
tenements  and  hereditaments  therein  comprised,  for  his  and  their 
own  respective  use  and  benefit,  not  only  against  the  extent  of  the 
crown,  but  also  against  such  debtor  of  the  crown,  or  the  surety  or 
sureties  for  such  debtor,  and  all  persons  claiming  under  such  debtor, 
or  the  surety  or  sureties,  unless  by  a  title  paramount  to,  and  avail- 
able in  law  against  such  extent  as  aforesaid:  And  all  monies  which 
shall  become  payable  from  any  such  purchaser  or  purchasers  as  afore- 
said, shall  be  paid,  accounted  for,  and  applied  towards  discharge  of 
the  debt  due  to  the  crown,  and  of  all  costs  and  expenses  which  shall 
be  incurred  by  the  crown  in  enforcing  the  payment  of  such  debt,  in 
such  manner  as  the  said  court  of  Exchequer  shall  from  time  to  time 
order  and  appoint:  And  if,  after  payment  of  the  whole  debt  to  the 
crown,  and  of  all  costs  and  expenses  incurred  in  enforcing  the  pay- 
ment thereof,  there  shall  be  any  surplus  of  the  monies  arising  from 
any  such  sale,  the  said  surplus  shall  belong  to  the  same  person  or 
persons  as  would  be  entitled  to  the  lands,  tenements  or  hereditaments- 
sold,  if  there  had  not  been  a  sale  thereof,  and  shall  accordingly  be 
paid  to  such  person  or  persons,  under  the  order  and  direction  of  the 
said  court  of  Exchequer,  upon  motion  or  petition  to  the  said  court, 
to  be  made  upon  such  notice  to  the  crown,  and  to  be  supported  by 
such  affidavits  or  other  proofs,  as  to  the  said  court  shall  from  time  to 
time  seem  just  and  reasonable."  On  this  statute  an  application  may 
be  made  to  the  court,  by  the  attorney  general,  for  sale  of  the  lands; 
but  no  order  will  be  made  on  such  application,  where  it  appears  that 
goods  have  been  seized  under  the  extent,  sufficient  to  pay  the  debt.k 
And  where  the  crown  debtor  is  entitled  to  an  equity  of  redemption, 
the  prosecutor  must  give  the  mortgagee  notice  of  his  intended  appli- 
cation, for  an  order  to  sell  the  estate,  subject  to  the  mortgage.  Under 
this  order,  the  sheriff  ought  to  sell  the  equity  of  redemption  only:1 
And  where  he  had  sold  the  whole  estate,  without  reference  to  the 
mortgage,  the  court  refused  to  order  payment  of  the  mortgage  out 
[*111S]  of  the  purchase  money,  without  the  consent  of  the  *mort- 
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gagor;  but  directed  a  reference  to  the  deputy  remembrancer,  to 
ascertain  what  was  due  on  the  mortgage.1"  It  is  also  sometimes 
referred  to  this  officer,  to  enquire  into  a  claim  of  dower,"  and  to  take 
an  account  of  the  sum  due  to  the  crown,  for  principal  and  interest, 
&c. 

The  sheriff's  right  to  poundage,  on  an  extent,  principally  depends 
on  the  statute  3  Geo.  I  c.  15.  previous  to  which  the  sheriff,  it  is 
said,0  was  not  entitled  to  any  fee  for  executing  an  extent:  but  now, 
by  that  statute,1'  "  all  sheriffs,  who  shall  levy  any  debts,  duties,  or 
sums  of  money,  except  post  fines  clue  to  the  king's  majesty,  his  heirs 
or  successors,  by  process  to  them  directed  upon  the  summons  of  the 
pipe  or  green  wax,  or  by  levari  facias  out  of  the  court  of  Exchequer, 
shall  from  time  to  time,  for  their  care,  pains  and  charges,  and  for 
their  encouragement  therein,  have  an  allowance  upon  their  accounts 
of  twelve  pence  out  of  every  twenty  shillings,  for  any  sum  not  ex- 
ceeding one  hundred  pounds,  so  by  them  levied  or  collected,  and 
the  sum  of  six  pence  only  for  every  twenty  shillings,  over  and  above 
the  first  owe  hundred  pounds;  and  for  all  debts,  &c.  except  post  fines 
due  to  his  majesty,  his  heirs  and  successors,  by  process  on  fieri 
facias  and  extent,  issuing  out  of  any  of  the  offices  of  the  court  of 
Exchequer,  the  sum  of  one  shilling  and  six  pence  out  of  every 
tioenty  shillings,  for  any  sum  not  exceeding  one  hundred  pounds, 
so  by  them  levied  or  collected,  and  the  sum  of  twelve  pence  only 
for  every  twenty  shillings,  over  and  above  the  first  one  hundred 
pounds:  Provided  always,  such  sheriff  shall  duly  answer  the  same 
upon  his  account,  by  the  general  sealing  day  of  such  term  in  which 
he  ought  to  be  dismissed  the  court,  or  in  such  time  to  which  he  shall 
have  a  day  granted  to  finish  his  said  accounts,  by  warrant  signed 
by  the  lord  chief  baron,  or  one  of  the  barons  of  the  coif  of  the  said 
court  for  the  time  being,  .and  not  otherwise."  On  this  statute,  the 
sheriff  is  entitled  to  his  poundage,  on  a  levy  made  under  an  extent 
in  aifl,^  whether  the  debt  be  paid  to  him,  or  to  the  prosecutor  of  the 
extent:1'  And  if  the  sheriff  seize  under  an  extent,  and  before  a  ven- 
ditioni exponas  the  debt  be  paid  to  him,  and  he  pay  it  over  to  the 
prosecutor  of  the  extent,  his  poundage  shall  be  allowed  him.3  But 
*sheriffs  are  not  entitled  to  poundage,  on  money  seized  in  [*1119] 
the  crown  debtor's  possession,  under  an  extent  against  him,  nor  on 
money  paid  by  the  sureties  of  a  crown  debtor,  who  has  been  arrested 
on  the  crown  process,  in  order  to  obtain  the  release  of  his  person.1 
And  though  the  whole  debt  be  paid  to  the  prosecutor,  it  seems  that 
the  sheriff  shall  have  poundage  only  on  the  amount  levied:"  And 
where  the  sheriff,  besides  his  poundage,  charged  five  per  cent,  for 
an  auctioneer  to  sell  malt,  the  charge  was  disallowed.x  If  the  sheriff, 
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however,  has  been  put  to  any  extraordinary  trouble  in  keeping  pos- 
session of  the  defendant's  goods,  &e.  lie  may  apply  to  the  court  for 
a  rule  to  shew  cause,  why  it  should  not  be  referred  to  the  deputy 
remembrancer,  to  ascertain  whether  any  and  what  allowance  should 
be  made  him  by  the  prosecutor  of  the  extent,  beyond  the  poundage  :y 
Hut  he  is  not  entitled,  on  the  rule  being  made  absolute,  to  the  costs 
of  the  application,  or  of  the  reference.*' 

By  the  above  statute  it  is  declared,  that  "  no  sheriff,  &c.  shall 
take,  ask  or  receive,  any  fee,  gratuity  or  reward,  of  the  person  or 
persons  liable  to  pay  any  debts,  duties  or  sums  of  money,  to  his 
majesty,  or  of  any  other  person,  for  or  upon  pretence  of  levying  or 
collecting  the  same,  except"  the  sum  of  four  pence  only  for  an 
acquittance,  upon  pain  of  being  deemed  guilty  of  extortion,  and 
forfeiting  for  every  such  offence,  treble  damages  and  costs  to  the 
party  aggrieved,  and  double  the  sum  so  extorted;  to  be  ordered, 
decreed  and  given  by  the  barons  of  the  Exchequer,  upon  complaint 
and  proof  of  such  extortion,  in  such  short  and  summary  way  and 
method,  as  to  them  shall  seem  meet;  provided  the  conviction  be 
had  and  made  within  two  years  after  the  offence  committed."2  The 
sheriff  therefore  is  entitled  to  poundage,  in  the  cases  mentioned  in 
the  above  statute,  not  from  the  defendant,  but  from  the  crown,  or 
prosecutor  of  the  extent;  and  he  is  not  to  levy  poundage  under  it,  in 
addition  to  the  debt,  unless  it  be  secured  by  a  penalty;  but  must  levy 
the  amount  of  the  debt  merely,  and  is  to  have  his  poundage  out  of 
the  debt  so  levied;  the  words  of  the  statute  being,  "  out  of  the  sum 
levied:"  and  therefore,  if  poundage  be  levied  in  such  case  by  the 
sheriff,*  or  received  by  the  prosecutor  of  the  extent  or  his  attorney 
under  a  compromise,  in  order  to  stay  proceedings,1"  the  court  will 
order  it  to  be  refunded.  But  where  the  debt  is  secured  by  a  penalty, 
there  poundage  may  be  levied  in  addition  to  the  debt,  so  that  tbe 
[*1120]  levy  do  *not  exceed  the  penalty:0  And  whenever  the 
crown  is  entitled  to  levy  its  costs  and  charges,  and  is  bound  by  the 
statute  3  Geo.  I.  to  allow  the  sheriff  poundage,  in  such  case  poundage 
may  be  levied  by  the  crown,  as  an  item  of  such  costs  and  charges.d 
When  two  extents  issue  into  different  counties  for  the  same  debt, 
and  both  sheriffs  seize  goods,  and  the  debt  is  paid  to  one  of  the  she- 
riffs before  a  venditioni  exponas  to  either,  that  sheriff  to  whom  the 
money  is  paid  shall  have  full  poundage:6  But  in  such  case,  when  the 
debt  is  paid  to  the  officers  of  the  crown  immediately,  the  poundage 
shall  be  apportioned  between  the  sheriffs/ 


Having  thus  shewn  the  different  modes  of  proceeding  for  the  reco- 
very of  debts,  at  the  instance  and  for  the  benefit  of  the  crown  or  its 
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debtor,  it  will  next  be  proper  to  state  the  means  of  resisting  such 
proceedings,  either  by  the  defendant  or  a  third  person.  These  means 
are  first,  by  motion,  or  application  to  the  court,  to  set  aside  the 
extent,  and  proceedings  under  it;  secondly,  by  petition  of  right; 
thirdly,  by  monstrans  de  droit;  fourthly,  by  traverse  of  office;  and 
fifthly,  by  demurrer. 

Motions  to  set  aside  extents  are  of  two  kinds:  first,  on  sccount  of 
some  defect  apparent  on  the  face  of  the  proceedings;  and  secondly, 
on  the  ground  of  some  objection  which  does  not  appear  thereon,  but 
must  be  verified  by  affidavits  If  the  proceedings  on  record  are  bad 
on  the  face  of  them,  the  defendant,  though  he  might  demur,  may  also 
move  to  set  them  aside  ;h  as  if  the  extent  be  founded  on  a  debt  which 
appears  on  the  face  of  the  proceedings  not  to  have  been  due  at  the 
time  of  the  caption  of  the  inquisition,1  or  the  inquisition  itself  is 
argumentative,  so  that  no  certain  traverse  can  be  taken  thereon, k  or 
the  property  found  is  not  by  law  extendible,1  &c. :  And  it  is  of  course 
generally  advisable  to  move  in  the  first  instance,  instead  of  demur- 
ring; because,  if  the  motion  be  decided  against  the  claimant,  he  may 
still  plead;  whereas  if,  after  argument  on  demurrer,  the  point  should 
be  decided  against  him,  the  judgment  is  usually  final. ln 

*When  a  motion  is  made  to  set  aside  an  extent,  for  some  [*1121J 
matter  not  apparent  on  the  face  of  the  proceedings,  such  matter 
must  be  verified  by  affidavit:11  And  if  any  party  besides  the  defend- 
ant himself  move  to  set  aside  the  proceedings,  such  party  must  in 
his  affidavit  shew  his  title  to  the  property  seized.0  If  the  prosecutor's 
affidavit  be  defective  in  the  statement  of  the  defendant's  insolvency, 
the  defendant  may  move  to  set  it  aside;?  and  he  has  no  other  remedy 
in  this^case,  as  the  affidavit  constitutes  no  part  of  the  record,  and  is 
therefore  not  open  to  a  traverse  or  demurrer:0  But  where  the  affi- 
davit is  clear  and  express,  no  counter  affidavits  can  be  produced,  for 
the  purpose  of  explanation  or  contradiction. i  So,  if  a  party  procure 
himself  to  become  a  debtor  to  the  crown,  for  the  purpose  of  suing 
out  an  extent  in  aid,1'  or  it  be  sued  out  in  breach  of  good  faith,8  the 
extent  may  be  set  aside  on  motion:  And  where  an  extent  has  been 
taken  out,  under  circumstances  in  which  the  practice  of  the  court 
does  not  authorize  the  issuing  of  prerogative  process,  the  objection 
must  be  made  by  motion;  for  if  pleaded  and  put  in  issue,  the  court 
will  not  permit  the  question  to  be  tried.*  But  if  two  writs  are 
issued,  one  for  a  joint  debt  and  the  other  for  a  separate  debt,  in  the 
same  sum,  on  inquisitions  finding  a  joint  debt  and  a  separate  debt 
in  different  sums,  the  court  will  not  set  them  both  aside,  on  the 
ground  of  the  irregularity  of  one  of  them,  though  confessedly  a 
mistake;  but  they  will  support  that  which  can  be  shewn  to  be  cor- 
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rcct:"  And  where  a  joint  debt  has  been  found,  the  death  of  one  of 
the  debtors,  in  the  interval  between  the  fiat  and  extent,  does  not 
vitiate  the  proceedings.* 

The  party  grieved  by  the  extent  may  move  to  set  it  aside,  before 
he  enters  his  appearance  and  claim  :y  but  the  motion  for  that  purpose 
should  regularly  be  made  before  he  has  obtained  time  to  plead:1  and 
the  writ  ought  to  be  brought  into  court  by  the  officer,  before  the 
motion  is  made,  when  any  objection  is  taken  which  arises  upon 
the  face  of  the  extent.51  This  motion  may  be  made  either  in  term 
time,  on  any  day  except  Monday  or  Thursday,  or  at  the  sittings 
after  term,  (now  usually  holden  in  G?,ay,s  Inn  Hall,)  which  are 
always  appointed  by  the  court  on  the  last  day  of  every  term  except 
Easter  term,  when,  on  account  of  the  shortness  of  the  vacation, 
[*1122]  Thursday  next  after  the  *last  day  of  that  term  is  always 
fixed  as  a  day  for  motions  only.b  In  term  time,  motions  in  revenue 
matters  are  ^commonly  heard  on  Fridays  and  Saturdays.'1  It  is 
usual  to  give  two  days  previous  notice  of  motion,  to  set  aside  an 
extent;*1  but  this  is  not  necessary,  when  the  party  moves  for  a  rule 
to  the  cause  merely;6  and  when  the  necessity  for  applying  to  the 
court  is  urgent,  and  the  term  is  drawing  to  a  close,  the  court  will 
sometimes  direct  that  short  notice  for  the  next  day  be  accepted/ 

Besides  the  motions  to  set  aside  the  extent,  there  are  others 
which  are  sometimes  necessary  to  be  made  by  the  defendant  or 
claimant;  as  to  pay  the  debt  for  which  the  extent  issued;  or  that 
the  sheriff,  who  has  levied  money,  shall  pay  the  debt  out  of  it,  into 
the  receipt  of  the  Exchequer,  and  that  on  such  payment  an  amoveas 
mantis  do  issue, %  &c.  This  may,  it.  seems,  be  done  at  any  time 
during  the  pendency  of  the  extent. £  And  when  goods  of  the  debtor 
have  been  seized  under  an  extent,  to  an  amount,  according  to  the 
appraisement,  beyond  what  is  sufficient  to  satisfy  the  debt  due  to 
the  crown,  the  court  on  motion  will  grant  an  amoveas  matius,  on 
the  defendant's  paying  into  court,  or  the  receipt  of  the  Exchequer, 
the  debt  without  the  costs. u  So,  when  the  sheriff  has  collected 
debts  under  the  extent,  which  is  often  done,  (though  the  sheriff, 
as  before  observed/  has  no  authority  by  the  writ  to  do  so,)  it  is 
sometimes  moved,  that  he  shall  pay  such  sums  into  the  hands  of 
the  deputy  remembrancer,  to  be  laid  out  pendente  lite  in  the  funds, 
or  in  Exchequer  bills,  or  in  such  way  as  the  court  shall  direct.k 

By  the  common  law,  whenever  the  king  was  in  possession  by 
virtue  of  an  inquisition,  the  subject  was  put  to  his  petition  of  right, 
unless  the  right  of  the  party  appeared  in  the  inquisition,  and  then 
at  the  common  law  he  might  have  had  a  monstrans  de  droit:  but 
when  the  inquisition  only  entitled  the  king,  and  he  was  obliged  to 
bring  a  scire  facias  against  the  party  to  recover  possession,  there  at 
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common  law  the  party  might  have  traversed  the  king's  title;  for 
in  that  case,  the  king  being  in  nature  of  a  plaintiff,  the  party  in  pos- 
session might  by  pleading  have  put  him  to  prove  the  title  upon 
which  he  would  recover.  But  when  the  king  was  in  possession  by 
virtue  of  the  inquisition,  there  the  party  who  would  get  that  posses- 
sion from  him  was  in  nature  of  a  plaintiff,  and  therefore  had  no 
method  of  proceeding  but  by  way  of  petition;  for  no  action  could 
lie  against  the  king,  because  *no  writ  could  issue,  as  he  [*1123j 
could  not  command  himself.  This  remedy  by  petition,  however, 
being  attended  with  great  delay  and  charge  to  the  party  grieved, 
the  statutes  of  34  Edw.  III.  c.  14.  36  Edw.  III.  c  13.1  and  2  and 
3  Edw.  VI.  c.  8.  were  made,  to  enable  the  subject  to  traverse  in- 
quisitions, or  otherwise  to  shew  their  right.  Thus  were  traverses 
and  monstrans  de  droit  introduced,  in  lieu  of  petitions;"1  the  only 
difference  between  them  being,  that  in  a  traverse,  the  title  set  up 
by  the  party  is  inconsistent  with  the  king's  title  found  by  the  inqui- 
sition, which  he  therefore  must  traverse;  in  a  ?nonstrans  de  droit, 
he  confesses  and  avoids  the  king's  title.  But  in  both  cases  he  must 
make  a  title  in  himself;  and  if  he  cannot  prove  his  title  to  be  true, 
although  he  be  able  to  prove  that  the  king's  title  is  not  good,  it  will 
not  serve  him.n  In  traverses  at  common  law,  however,  the  party 
is  in  nature  of  a  defendant,  and  therefore  need  not  set  up  any  title 
in  himself.0 

The  method  of  proceeding  at  common  law  by  ])etition  was,  that 
the  king's  title  being  found  by  inquisition,  the  party  petitioned  to 
have  art  inquest  of  office,  to  inquire  into  his  title:  If  his  title  was 
found  by  such  office,  then  he  came  into  court,  and  traversed  the 
king's  title:  So  that  the  record  began  by  setting  out  the  first  inqui- 
sition found  for  the  king,  and  after  that,  the  return  of  the  inquisi- 
tion taken  upon  the  petition,  and  then  went  on  with  uEt  modo  ad 
hunc  diem-  venH,"  and  so  traversed  the  king's  title.  In  conformi- 
ty to  these  proceedings  at  common  law,  the  traverse  and  monstrthis 
de  droit  given  by  the  statutes,  begin  by  stating  the  inquisition,  and 
then  go  on,  liEt  modo  ad  hunc  diem  venit,x>  fyc.:P  And  from  this 
manner  of  pleading,  some  have  considered  the  party  traversing  as 
defendant;^  but  when  it  is  considered,  that  this  traverse  comes  in 
lieu  of  the  petition  at  common  law,  and  that  it  does  not  suspend  the 
vesting  in  the  king  by  the  inquisition,  and  that  the  judgment  for  the 
party  is  an  amoveas  mantis,  and  the  judgment  against  him  a  nil 
capiat,  it  seems  clear  he  ought  to  be  deemed  z.  plaintiff ,  and  as  such 
is  capable  of  being  nonsuited.1' 

*The  first  step  to  be  taken  on  a  traverse,  by  the  party  [*1124] 
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grieved,  is  to  enter  his  appearance  and  claim  of  property  on  the  back 
of  the  writ,  if  possible,  within  the  time  limited  by  the  rule  to  ap- 
pear and  claim.8  The  appearance  is  entered  either  by  the  defendant 
or  claimant  in  person,  or  in  the  name  of  one  of  the  sworn  clerks  of 
the  king's  remembrancer's  office,  in  which  the  return  is  filed:1  The 
claim  is  made  in  the  court  into  which  the  inquisition  is  returned; 
and  though  a  common  law  proceeding,  the  traverse  is  taken  in  the 
remembrancer's  office,  on  the  equity  side  of  the  Exchequer,"  from 
which  extents  commonly  issue. *  In  cases  of  bankruptcy,  it  is  usual 
and  advisable  to  enter  a  claim  in  the  name  of  the  bankrupt,  as  well 
as  in  the  names  of  the  assignees  'J  And  where  the  assignment  of  a 
bankrupt's  estate  was  not  made  until  after  the  expiration  of  the  rule 
to  appear  and  claim,  the  court  allowed  a  claim  to  be  entered,  upon  a 
motion  made  in  the  following  term.2  So,  where  the  claim  was 
omitted  to  be  entered  by  the  mistake  of  the  clerk  in  court,a  and  in 
other  cases,  when  the  delay  is  satisfactorily  accounted  for  by  affida- 
vit, the  court  will  grant  relief. b  But  where  a  defendant  on  an  extent 
had  moved  to  quash  it,  on  facts  stated  by  affidavits,  which  were 
satisfactorily  answered,  whereupon  a  venditioni  exponas  issued,  the 
court  would  not  afterwards  permit  him  to  enter  a  claim,  and  traverse 
the  inquisition. c 

If  an  appearance  and  claim  be  entered,  within  the  time  limited  by 
the  rule,  a  rule  to  plead  is  given,  under  the  entry  of  the  appearance 
and  claim, d  on  the  back  of  the  writ.  This  is  a  four  day  rule;  on 
the  expiration  of  which  the  defendant  or  claimant  may  obtain  fur- 
ther time,  upon  a  motion  of  course,  requiring,  in  the  first  instance 
only  counsel's  hand.e  . 

Pleas  to  extents  are  either  by  the  defendant,  or  party  against 
whom  the  extent  issued,  or  by  third  persons;  and  they  are  of  two 
kinds:  first,  pleas  which  go  in  denial  or  discharge  of  the  debt,  and 
which  can  be  pleaded  only  by  the  defendant,  or  those  claiming  under 
him;  and  secondly,  pleas  which  do  not  go  to  the  discharge  or  denial 
of  the  debt,  but  are  pleaded  to  the  extent  by  third  persons,  who 
claim  the  goods,  &c.  which  have  been  seized  as  the  defendant's,  and 
which  pleas  go  to  the  property  of  the  goods,  &c.  seized  under  the 
[*1125]  extent/  *The  common  pleas  by  the  defendant  to  an  extent, 
in  chief  or  in  aid,  are  non  est  factum,  or  performance,^  if  the 
debt  be  founded  on  a  bond;  or  if  it  be  claimed  on  a  simple  contract, 
non  indebitatus,  or  that  the  defendant  is  not  indebted  to  the  crown 
or  its  debtor,  as  alleged  in  the  inquisition:  Under  this  latter  plea,  the 
defendant  may  give  in  evidence  any  matter  in  denial  or  discharge 
of  the  debt,  in  like  manner  as  under  the  plea  of  nil  debit,  in  an 
action  of  debt  on  simple  contract:1'  And  on  an  extent  in  aid,  the 
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defendant  may  negative  the  debt  to  the  crown,  as  well  as  that  which 
is  found  to  be  due  to  the  king's  debtor.1  But  it  is  sufficient,  in  an 
inquisition  on  an  extent  in  aid,  that  the  prosecutor  of  the  extent  be 
found  to  be  indebted  to  the  crown  generally,  at  the  time  of  taking 
the  inquisition,  without  stating  the  amount  of  the  debt,  or  the  time 
and  manner  of  its  accrual. k  Also,  by  the  statute  33  Hen.  VIII.  c. 
39.  §  79.  "if  any  person,  of  whom  any  debt  or  duty  is  demanded 
or  required,  shall  allege,  plead,  declare,  or  shew  good  perfect  and 
sufficient  cause  and  matter  in  law,  reason  or  good  conscience,  in  bar 
or  discharge  of  the  said  debt  or  duty,  or  why  such  person  ought  not 
to  be  charged  or  chargeable  with  the  same,  and  the  same  cause  or 
matter  so  alleged,  &c.  be  sufficiently  proved,  that  then  the  court  shall 
have  full  power  and  authority  to  accept  adjudge  and  allow  the  same 
proof,  and  wholly  and  clearly  to  acquit  and  discharge  the  person  so 
impleaded,  &c."  From  this  clause,  the  statute  33  Hen.  VIII.  is 
frequently  called  in  the  books,  the  statute  of  equity}  And,  under 
this  statute,  matter  in  equity  may  be  pleaded  to  the  inquisition,111  or 
brought  before  the  court  by  motion,"  or  bill  in  equity.0 

On  an  extent  in  chief,  the  defendant  cannot  plead  a  set  off;iJ  nor 
the  statute  of  limitations,  or  bankruptcy  ;  nor,  on  a  bond,  payment 
after  the  day  mentioned  in  the  condition;"1  nor  any  other  plea  given 
by  statute,  in  which  the  crown  is  not  named.1"  But,  on  an  extent  in 
aid,  the  defendant  may  plead  any  matter  which  would  be  a  good 
defenee  against  his  creditor;  as  a  set  off  of  money  due  from  the  crown 
debtor  to  himself/  or,  as  it  seems,  the  statute  of  limitations/  or  bank- 
ruptcy." 

*In  pleas  by  a  third  person,  it  is  not  sufficient  for  the  [*112G] 
party  pleading  to  traverse  the  title  of  the  crown  merely,  that  is,  to 
say  that  the  crown  debtor  was  not  possessed  or  seized,  at  the  time 
when,  &c.  in  manner  and  form  as  in  the  inquisition  is  alledged;  but 
he  must  also  set  out  a  title  in  himself:"  And  when  the  assignees  of  a 
bankrupt  claim  goods  seized  under  an  extent  against  the  bankrupt, 
upon  the  ground  that  the  assignment  was  prior  to  the  teste  of  the 
extent,  if  they  stile  themselves  assignees,  they  must  set  out  all  the 
proceedings  under  the  bankruptcy:  but  it  is  not  necessary  for  them 
to  call  themselves  assignees  at  all;  it  being  sufficient  for  them  to  say 
that  they  were  possessed  of  the  goods  at  the  time  of  the  teste  of  the 
extent,  for  the  property  of  the  goods  draws  to  it  the  possession  in 
law.y  But  it  is  nevertheless  usually  advisable  for  the  assignees  in 
such  case  to  claim  as  assignees,  and  to  set  out  their  whole  title  through 
the  bankruptcy;  for  if  they  were  merely  to  state  themselves  to  be 
possessed  of  the  goods,  &c.  traversing  the  defendant's  possession, 
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and  Die  crown  were  to  take  issue,  as  it  most  probably  would  in  that 
case,  upon  the  assignees'  possession,  they  must  prove  their  whole 
title  through  the  bankruptcy ;  whereas,  if  they  set  out  their  title 
through  the  bankruptcy,  it  is  not  probable  that  the  crown  would 
traverse  all  parts  of-  their  title.2  The  defendant,  or  party  claiming 
the  goods,  &c.  can  plead  but  one  plea  to  the  whole  inquisition;  the 
statute  4  Ann.  c.  16.  §  7.  which  gives  the  liberty  of  pleading  several 
matters,  being  holden  not  to  extend  to  the  crown:8  But  he  may  plead 
several  pleas  to  distinct  parts  of  the  inquisition;  or  traverse  as  to  part, 
and  demur  to  the  residue. b 

When  the  inquisition  finds  a  bad  title  for  the  crown,  the  claimant 
may  demur  in  law  upon  the  record,  without  traversing;0  or  he  may 
move  the  court  on  that  ground  to  set  it  aside. d 

The  defendant,  or  party  pleading  to  an  extent,  cannot  rule  the 
crown  to  reply :e  But  when  the  attorney  general  will  not  reply  or 
demur  in  a  reasonable  time,  the  court  will  order  judgment  to  be 
entered  for  the  defendant,  as  if  the  plea  were  confessed,  unless  the 
attorney  general,  upon  being  attended,  will  either  enter  a  nolle  pro- 
sequi, or  proceed  in  the  cause. f  The  defendant,  however,  should 
first  apply  to  the  attorney  general  to  proceed;  and  if  he  will  not  do 
[*1127]  so,  the  court  may  give  judgment,  as  if  he  had  confessed 
the  plea."  Upon  extents  in  aid,  the  practice  is  to  move  for  judg- 
ment, if  the  crown  do  not  reply  before  the  end  the  third  entire  term 
after  plea  filed.'1  If  the  attorney  general  proceed,  he  either  replies 
or  demurs  to  the  plea;  and  when  the  king  is  in  the  situation  of  a 
defendant,  he  may  reply  in  abatement  or  in  bar;'  or  in  abatement  as 
to  part,  and  in  bar  as  to  the  residue.1  A  replication  in  bar  is  gene- 
ral or  special;  the  former  denying  one  or  more  of  the  allegations  in 
the  plea,  the  latter  confessing  and  avoiding  them,  or  concluding  the 
defendant  by  matter  of  estoppel :k  And,  in  replying  to  the  plea,  the 
attorney  general  may  either  traverse  the  title  o(  the  party  pleading, 
or  maintain  the  inquisition,  at  his  election.1  The  replication  must 
not  be  inconsistent  in  any  material  point,  with  the  extent,111  or  inqui- 
sition," which  it  is  its  oflice  to  support;  as  such  a  replication  would 
be  a  departure:"  But  if  the  plea  allege  several  facts,  the  king  by  his 
prerogative  may  traverse  them  all,  though  a  common  person  ought 
to  traverse  but  one;''  or  he  may  confess  and  avoid,  and  traverse  also:** 
And  if  the  king  have  several  titles  traversed,  he  may  maintain  all  or 
only  one  of  them  at  his  election.1'  The  replication,  whether  general 
or  special,  should  be  signed  by  the  attorney  general,  all  the  procced- 


*  West,  211.  Man.  L.  Ex.  597,  8.  ''  Id.  600.              "  Jlnte,  730. 

*  Jlnte,  707.  West,  210,  11,  12.  Man.  '  Staundf.  Prserog.  65.  a.  Ilardr.  455. 
L.  Ex.  598.  Vaugh.  64. 

b  Trem.  P.  C.  582.  "■  Trcm.  P.  C  594. 

c  50.  Ass.  322.  pi.  1.  Bro.  Abr.  tit.  Be-  »  Bro.  Abx.  tit.  Traverse  d'Office,  pi.  20. 

mnrrer  in  L>  y,  25.  and  sec  3  Price,  38.  °  Trem.  P.  C.  594.  and  see  2  Wms. 
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*  West,  213.  Man.  L.  Ex.  603.  D.  75.  85.  and  sec  West,  213,  14.  Man. 
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11  Man.  L.  Ex.  603.  Prerogative,  D.  85. 
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ings  being  in  his  name;3  or  if  his  office  be  vacant,  by  the  solicitor 
general.1 

When  the  replication  or  demurrer  is  filed,  the  defendant  must 
rejoin  within  Jour,  or  join  in  demurrer  within  six  days."  The  rule 
to  rejoin  or  join  in  demurrer,  like  the  rule  to  plead,  is  entered  on  the 
back  of  the  writ  of  extent.*  After  replication,  the  king  by  his  prero- 
gative may  waive  it,  and  reply  de  novo,  before  issue  joined,  in  the 
same  or  another  term:5  or  he  may  waive  his  demurrer  to  the  defend- 
ant's plea,  and  reply  to  issue.2  So,  if  the  defendant  demur,  the  crown, 
instead  of  joining  in  demurrer,  may  traverse,  or  Confess  and  avoid, 
the  inducement."  But  the  defendant  is  not  allowed  to  change  his 
*plea,  or  waive  it  and  plead  the  general  issue,  without  the  [*112S] 
consent  of  the  attorney  general. b  So,  after  issue  joined,  the  king 
may  waive  the  issue  and  demur,0  or  take  another  issue,  in  the  same 
term,  though  not  in  another  term.'1  But  if  the  king  join  issue  upon 
a  traverse  of  his  title,  he  cannot  it  seems  afterwards  waive  it,  to 
traverse  the  title  of  the  defendants  at  least  this  cannot  be  done  after 
the  term  has  expired,  and  the  jury  process  issued:'"  Neither  can  he 
waive  the  issue,  after  verdict.*? 

Issue  in  fact  being  joined,  the  cause  may  be  tried  either  at  bar  or 
nisi  pr  ins  :h  And  the  king  may  try  it  in  what  county  he  pleases.1  In 
practice,  however,  it  is  always  tried  at  nisi  prhts,  in  Middlesex:^ 
And  if  one  of  the  defendants  plead  to  issue,  and  another  demur,  the 
king  may  either  bring  on  the  trial  or  demurrer  first,  as  he  pleases.1 
The  king  cannot  be  compelled  to  proceed  to  trial:  And  laches  not 
being  imputable  to  him,**  there  can  be  no  trial  by  proviso,  when 
the  king  is  a  party;"  but  in  cases  of  great  delay,  the  court  on  motion 
will  it  seems  give  judgment  for  the  defendant  or  claimant,  if  the 
attorney  general  will  not  proceed  in  a  reasonable  time.0  The  notice 
of  trial  is  of  course  always  given  by,  and  cannot  be  given  to  the 
crown. p  And  when  the  defendant  or  claimant  resides  more  than 
forty  miles  from  London,  he  is  entitled  to  ten  days  notice  of  trial.*' 
In  other  cases,  he  seems  to  be  in  strictness  entitled  to  six  days  notice 
only.1- 

Notice  of  trial  being  given,  the  record  is  entered,  and  cause  called 
on:  And  at  the  trial,  the  defendant  or  claimant,  being  considered  as  a 


5  West,  214.  Man.  L.  Ex.  604.  s  Hardr.  455.  and  see  Com.  Dig.  tit. 
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plaintiff*  majr  be  nonsuited ;'  but  tbe  nonsuit  on  a  traverse  is  peremp- 
torv,"  at  least  after  issue  joined. x  And  when  the  traverser  offers  to 
demur  upon  evidence  given  for  the  king,  the  counsel  for  the  crown 
[*1129]  cannot  be  compelled  to  join  in  demurrer:y  The  court  in  such 
case,  however,  may  direct  tbe  jury  to  find  the  special  matter.2 

The  verdict  on  a  traverse,  which  may  be  either  general  or  spe- 
cial/ is  confined  to  the  points  in  issue;  the  jury  having  no  damages 
or  costs,  nor  any  other  collateral  matter,  to  enquire  into:b  And  the 
postea  being  returned,  a  rule  for  judgment  is  given,  which  is  a 
four  day  rule,  when  there  are  so  many  days  between  the  trial 
and  end  of  the  term;  otherwise  the  rule  is  for  the  last  day  of 
term.c  Before  the  expiration  of  the  rule,  the  unsuccessful  party 
may  move  in  arrest  of  judgment;  or  for  a  new  trial,  or  judgment 
non  obstante  veredicto:  And  when  the  trial  is  in  vacation,  the 
motion  must  be  made  within  the  first  four  days  of  the  following 
term.'1 

The  king  being  in  possession  under  the  extent,  is  seldom  at  the 
trouble  of  entering  up  judgment,  upon  a  verdict  in  his  favour,  unless 
a  writ  of  error  render  it  necessary.0  The  form  of  the  judgment  for 
the  king,  whether  upon  a  verdict  or  nonsuit,  is  that  the  defendant 
or  claimant  take  nothing  by  his  traverse :f  And  upon  such  judgment, 
no  execution  issues  for  the  king,  such  execution  being  anticipated 
by  the  extent  itself;  but  the  lands,  goods,  and  choses  in  action,  are 
dealt  with,  as  if  no  claim  had  been  made.s  On  the  other  hand, 
when  the  defendant  or  claimant  obtains  judgment  on  the  extent,  the 
judgment  is,  that  the  king's  hands  be  amoved  from  the  possession 
of  the  goods,  &c.  and  that  the  defendant  or  claimant  be  restored  to 
the  possession  thereof:'1  and  on  such  judgment  being  entered,  the 
legal  possession  is  transferred  immediately,  by  operation  of  law, 
from  the  king  to  the  party,  who  may  put  himself  into  actual  posses- 
sion without  further  process,'  or  sue  out  a  writ  of  amoveas  manus, 
if  necessary,  to  amove  the  king's  hands. k  On  this  writ  the  sheriff 
must  forthwith  restore  the  whole  of  the  property  seized,  to  the 
defendant  or  claimant;  and  has  no  right  to  deduct  any  thing  for 
fees  or  poundage,  or  expenses  of  any  kind;  the  sheriff  being  entitled 
to  his  fees,  when  he  is  entitled  to  them  at  all,  not  from  the  defend- 
[*1130]  ant  or  claimant,  but  from  the  crown  or  *  prosecutor  of 
the  extent.1    The  judgment  against  the  king  usually  concludes  with 

«  Ante,  1122.  f  Bro.  Abr.  tit.  Trovers  d'Office,  54.  4 
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a  salvo  jure  regis;  the  effect  of  which  is  to  prevent  the  king's  being 
concluded,  with  respect  to  any  title  which  is  not  expressed  in  the 
pleadings.111 

With  regard  to  costs,  it  is  a  general  rule  that  the  king,  or  any 
person  suing  to  his  use,11  shall  neither  pay  nor  receive  them;  for, 
besides  that  he  is  not  included  under  the  general  words  of  the  sta- 
tutes which  give  costs,  as  it  is  his  prerogative  not  to  pay  them  to  a 
subject,  so  it  is  beneath  his  dignity  to  receive  them,0  But  there  are 
some  exceptions  to  this  rule,  created  by  different  statutes:  Thus,  by 
the  statute  33  Hen.  VIII.  c.  39.  §  54.  "the  king,  in  all  suits  upon 
any  obligations  or  specialties  made  to  himself,  or  any  to  his  use, 
shall  have  and  recover  his  just  debts,  costs  and  damages,  as  other 
common  persons  use  to  do,  in  suits  and  pursuits  for  their  debts." 
This  act  is  confined  to  suits  on  obligations  or  specialties  made  to  the 
king,  or  any  to  his  use:  And  therefore,  where  a  bond  debtor  to  the 
crown  took  out  an  extent  in  aid  against  his  simple  contract  debtor, 
the  latter  was  holden  not  to  be  liable  to  pay  costs;  for  though  the 
simple  contract  debt,  when  found  by  inquisition,  may  be  considered 
as  a  specialty  debt  to  the  king,  yet  it  does  not  come  within  the 
meaning  of  the  term  of  a  "  specialty  made  to  the  king,  or  to  his 
use."1'  When  lands  are  sold  by  virtue  of  the  statute  25  Geo.  III.  c. 
35,'  the  monies  produced  by  the  sale  are  directed  to  be  paid,  ac- 
counted for  and  applied,  towards  discharge  of  the  debt  due  to  the 
crown,  and  of  all  costs  and  expenses  which  shall  be  incurred  by  the 
crown,  in  enforcing  the  payment  of  such  debt,  in  such  manner  as 
the  court  of  Exchequer  shall  order  and  appoint:  And,  by  the  sta- 
tute 43  Geo.  III.  c.  99.  §  41.  costs  may  be  levied  against  collectors 
of  taxes,  in  certain  cases."!  But  costs  are  not  recoverable  on  the 
statute  25  Geo.  III.  c.  35.  even  in  the  case  of  an  immediate  extent 
in  chief,  when  goods  and  lands  are  seized,  the  goods  alone  being 
more  than  sufficient  to  pay  the  debt  levied;  this  statute  being  holden 
to  give  the  crown  a  right  to  costs,  in  cases  only  when  it  is  necessary 
to  resort  to  a  sale  of  the  lands.1'  So,  costs  are  not  recoverable  on  an 
extent  in  aid,  under  the  statute  53  Geo.  III.  c.  108.  although  sued 
to  secure  the  stamp-  duties  on  policies  of  assurance,  in  the  hands  of 
an  insolvent  agent  of  the  company,  and  founded  on  *their  [*1131] 
bond  to  the  crown,  for  the  due  payment  of  those  duties;  and  al- 
though the  debt  be  of  such  a  nature,  as  that  an  immediate  extent 
might  have  been  issued  on  it.s  The  bill  of  costs  of  the  crown 
solicitor,  for  business  done  under  an  extent,  we  have  seen,1  is  tax- 
able: And  if,  on  the  taxation  of  his  bill,  a  considerable  sum  be  dis- 
allowed, the  court  will  not  only  order  the  costs  of  the  taxation  to 
be  paid  to  the  defendant  by  the  solicitor,  but  if  he  have  received  the 
whole  amount  of  his  bill  by  sums  paid   him   on  account,  they  will 
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order  him  to  pay  interest  on  the  balance  reported  to  be  due  from 
him."  And  if  a  greater  sum  than  is  actually  due,  and  costs,  have 
been  levied  under  an  extent  in  aid,  out  of  personal  effects ;x  or 
received  by  the  prosecutor  of  the  extent  or  his  attorney,  under  an 
agreement  for  a  compromise,  in  order  to  stay  proceedings y  the 
court  on  motion  will  order  the  surplus  and  costs  which  have  been 
so  levied,  to  be  refunded  to  the  defendant,  together  with  the  costs 
of  the  application. y 


The  writ  of  extent  for  the  subject  is  founded  on  a  recognizance, 
at  common  law  or  by  statute;  or  on  a  judgment  in  an  action  of  debt 
against  an  heir,  on  the  obligation  of  his  ancestor. 

A  recognizance  is  an  obligation  of  record,  which  a  man  enters 
into  before  some  court  of  record,  or  magistrate  duly  authorized/ 
with  condition  to  do  some  particular  act:  And  it  is  either  at  common 
law,  or  by  statute.  A  recognizance  at  common  law  is  either  to  the 
king,  or  a  subject;  and  may  be  acknowledged  before  any  one  of  the 
judges  out  of  term,  and  in  any  part  of  England,  and  may  be  en- 
tered on  record,  as  well  out  of  as  in  term:  So,  the  Chancellor  or 
Keeper  may  take  recognizances  and  award' execution,  or  hold  plea 
of  scire  facias  and  audita  querela  in  Chancery,  to  avoid  execution, 
&c.  as  the  case  requires,  on  all  recognizances  taken  in  that  court.a 
By  the  custom  of  the  city  of  London,  the  mayor  and  aldermen, 
or  the  mayor  singly,  may  take  recognizances;  for  the  custom  is  not 
only  reasonable  in  itself,  but,  as  all  other  customs  of  the  city,  has 
[*1132]  been  confirmed  by  act  *of  parliament. b  And  the  king,  by 
special  commission,  may  appoint  any  person  to  take  recognizances 
from  one  man  to  another;  and  such  recognizances,  duly  certified  with 
the  commission  into  Chancery,  are  binding:  and  though  the  com- 
mission be  so  particular  as  to  mention  only  a  recognizance  to  be 
taken  from  A.  to  B.  yet  the  commissioners  have  a  general  power  to 
take  a  recognizance  from  anyothcr  person.0 

But  recognizances  at  common  law  are  not  perfect  records,  till  they 
are  enrolled  in  some  court  of  record;'1  for  since  the  law  allowed  any 
one  judge  out  of  court,  and  in  any  part  of  the  kingdom,  to  take 
these  recognizances,  which  arc  the  highest  security  of  the  common 
law,  it  was  very  necessary  they  should  be  enrolled,  to  perpetuate  the 
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king,  in  chief  and  in  aid,  Mr.  West's  Trea-  z  Pro.  Ahr.  tit.  Recognizance,  24. 

tise  on  that  subject,  and  Mr.  Manning's  a  Bac.  Abr.  tit.  Execution,  (P..)  2  Wms. 

Summary  of  the  Law  of  Extents,  p.  513,  Saund.  7.  (5.) 

Sec.  per  tot.  from  which,  as  will  be  seen  b  Bac.  Abr.  tit.  Execution,  (B.)  2  Wms. 

by  the  references,  the  foregoing  account  Saund.  7.  (5.) 

of  the  practice  on  Extents  for  the  king,  c  Id.  ibid.  F.  N.  B.  267. 

has  been  principally  taken.      See  also  d  But  see  2  Vern.  750.  1  Barn.  &  Aid. 

Mr.  Chitly  junior's  Treaties  on  the  Pre-  153. 
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contract,  and  by  that  means  secure  the  creditor  his  just  debt;  which 
must  have  been  very  precarious  and  uncertain,  while  the  security 
lay  in  the  hands  of  a  private  person,  who  might  either  through  care- 
lessness mislay,  or  by  ill  practices  be  prevailed  upon  to  suppress  it.e 
It  is  the  acknowledgment,  however,  that  gives  a  recognizance  its 
force  as  a  record,  and  the  enrolment  is  for  safe  custody,  and  notify- 
ing it  to  others:  Therefore,  although  enrolment  be  necessary  to  the 
validity  of  a  recognizance,  yet  it  bound  the  lands  at  common  law, 
from  the  time  of  the  caption. f 

Recognizances  by  statute  are  either  founded  on  a  statute-merchant, 
or  statute-staple;  or  are  in  nature  of  a  statute-staple,  b)^  the  23  Hen. 
VIII.  c.  6.&  A  statute-merchant  is  a  bond  of  record,  acknowledged 
before  the  mayor  of  London,  or  chief  warden  of  some  other  city  or 
town,  or  other  discreet  men  for  that  purpose  chosen  and  sworn,  or 
before  one  of  the  clerks  of  the  statute-merchant,  pursuant  to  the 
statute  of  Jlcton  Burnet,  (11  Edw.  I.)  enforced  and  amended  by 
the  statute  13  Edw.  I.  stat.  3.  c.  1.  de  ??iercatoribus.  This  recog- 
nizance is  to  be  entered  by  the  clerk  on  a  roll,  which  must  be  dou- 
ble, one  part  to  remain  with  the  mayor  or  chief  warden,  and  the 
other  with  the  clerk,  who  shall  write  with  his  own  hand  a  bill  obli- 
gatory, to  which  a  seal  of  the  debtor  shall  be  affixed,  together  with 
the  seal  of  the  king,  for  that  purpose  appointed.11 

The  statute-staple  is  a  bond  of  record,  acknowledged  before  the 
mayor  of  the  staple,  in  the  presence  of  the  constables  of  the  staple, 
or  *one  of  them,  pursuant  to  the  statute  27  Edw.  III.  stat.  [*1133] 
2.  c.  9.  To  this  end,  the  statute  requires  that  there  shall  be  a  seal 
ordained,  which  shall  remain  in  the  custody  of  the  mayor  of  the 
staple,  under  the  seals  of  the  constables;  and  that  all  obligations 
made  on  such  recognizances,  shall  be  sealed  therewith.1  This  secu- 
rity was  only  designed  for  the  merchants  of  the  staple,  and  for  debts 
on  the  sale  of  merchandizes  brought  thither;  yet,  in  process  of  time, 
others  began  to  apply  it  to  their  own  purposes,  and  the  mayor  and 
constables  would  take  recognizances  from  strangers,  surmising  that 
they  were  made  for  the  payment  of  money,  for  merchandizes  brought 
to  the  staple:  To  prevent  this  mischief,  the  parliament,  in  the  23 
Hen.  VIII.  reduced  the  statute-staple  to  its  former  limits;  and  laid  a 
penalty  of  40/.  on  the  mayor  and  constables  who  should  extend  the 
benefit  of  the  statute  to  any  but  those  of  the  staple.  But  though  the 
statute  23  Hen.  VIII.  c.  6.  deprived  them  of  this  benefit,  yet  it 
framed  a  new  sort  of  security,  to  be  used  by  all  persons,  known  by 
the  name  of  a  recognizance  on  the  23  Hen.  VIII.  or  recognizance 
in  the  nature  of  a  statute-staple;  so  called,  because  this  act  limits  and 

eBac.  Abr.  tit.  Execution,  (B.)  F.  N.  B.  tenor  and  contents  of  all  statutes-mer- 

267.  2  Wms.  Saund.  7.  (5.)  chant  and  statutes-staple  shall,  within  six 

f  2  Wms.  Saund.  7.  (5.)  and  the  cases  months  after  they  are  acknowledged,  be 

there  cited.  entered  in  the  office  of  the  clerk  of  re- 

s  For  an  account  of  these  different  sc-  cognizances  taken  according  to  the  23 

curities,  and  the  proceedings  thereon,  Hen.  VIII.  c.  6.  who  is  to  enter  the  same 

see  2  Wms.  Saund.  69.  e.  &c.  statutes  in  a  book  provided  for  that  pur- 

11  Bac.  Abr.  tit.  Execution,  (B.)  pose;  otherwise  they  are  made  void,  as 

s  Bac.  Abr.  tit.  Execution,  (B.)  Bv  the  against  subsequent  purchasers, 
statute  27  Eliz.  c.  4,  §  7,  8.  the  whole 
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appoints  the  same  process,  execution  and  advantage,  in  every  parti- 
cular, as  is  provided  for  the  statu te-staple.k 

A  recognizance  therefore,  in  nature  of  a  statute-staple,  as  the  words 
of  the  act  declare,  is  the  same  with  the  former,  only  acknowledged 
before  other  persons;  for,  as  the  statute  runs,  the  chief  justices  of  the 
King's  Bench  and  Common  Pleas,  and  each  of  them,  or,  in  their 
absence  out  of  term,  the  mayor  of  the  staple  at  Westminster  and  the 
recorder  of  London  jointly  together,  shall  have  power  to  take  re- 
cognizances for  payment  of  debts,  in  the  form  set  down  in  the 
statute.1  In  this,  as  in  the  former  cases,  the  king  appoints  a  seal  to 
attest  the  contract,  and  each  of  the  justices  shall  have  the  keeping  of 
one  such  seal,  and  the  mayor  and  recorder  another  cf  the  like  print 
and  fashion;  and  every  obligation  made  and  acknowledged  before 
either  of  the  justices,  or  the  mayor  and  recorder,  must  be  sealed 
with  the  seal  of  the  conusor,  the  king's  seal,  and  the  seal  of  the  chief 
justice,  or  seals  of  the  mayor  and  recorder  before  whom  it  is  taken, 
who  are  likewise  obliged  to  subscribe  their  names.1"  Besides  this,  a 
clerk  was  appointed  to  make,  write  and  enrol  all  obligations  thus 
[*1134]  acknowledged,  and  at  *the  request  of  the  conusee,  his  exe- 
cutors or  administrators,  to  certify  such  obligations  into  Chancery, 
under  bis  seal." 

By  the  last  general  stamp  act,°  "  every  recognizance,  statute- 
merchant,  and  statute  staple,  entered  into  as  a  security  for  the  pay- 
ment of  any  sum  or  sums  of  money,  annuity  or  annuities,  or  for  the 
transfer  of  any  share  or  shares  in  any  of  the  government  or  parlia- 
mentary stocks  or  funds,  or  in  the  stock  and  funds  of  the  governor 
and  company  of  the  bank  of  England,  or  of  the  East  India  com- 
pany, or  South  Sea  company,  is  subject  to  the  same  duty  or  duties, 
as  a  bond  given  for  the  like  purpose  in  England,  where  such  pay- 
ment or  transfer  is  not  already  secured  by  a  bond  or  mortgage,  or 
by  some  other  instrument,  thereby  charged  with  the  same  duty  as  a 
bond  or  mortgage;  and  where  such  payment  or  transfer  is  already 
secured  as  above  mentioned,  to  a  duty  of  £\ :  And  every  recog- 
nizance, statute-merchant  and  statute-staple,  entered  into  as  a  security 
for  the  performance  of  any  covenant,  contract  or  agreement,  or  for 
the  due  execution  of  any  office  or  trust,  or  for  rendering  a  due 
account  of  money  received,  or  to  be  received,  or  for  indemnifying 
any  person  or  persons  against  any  matter  or  thing,  is  subject,  by  the 
same  act,  to  the  duty  of  1/.  15*. :  And  where  any  such  recognizance 
or  statute,  together  with  any  schedule  or  other  matter  put  or  en- 
dorsed thereon,  or  annexed  thereto,  shall  contain  2,160  words  or 
upwards,  then  for  every  entire  quantity  of  1,0S0  words  contained 
therein,  over  and  above  the  first  1,080  words,  to  a  further  2Jrogres- 
sive  duty  of  1/.  5s." 

The  statute-merchant  having  the  seal  of  the  conusor,  besides  the 
king's  seal,  the  conusee  may  waive  the  execution  given  by  the  statute 

k  Bac.  Abr.  tit.  Execution,  (B.)  the  same  statute;  also  the  stat.  8  Geo.  I. 

'  23  Hen.  VIIL  c.  6.  §  2.         ™  Id.  §  3.  c.  25,  §  1,  2. 

"23  Hen.  VIII.  c.  6.  §4,  5.  And  for  the  °  55  Geo.  III.  c.  184.   Sched.  Part  I. 

mode  of  enrolling  these  recognizances,  Qusere,  whether  this  statute  extends  to 

and  certifying  them  into  Chancery,  see  recognizances  of  bail!1 
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13  Edw.  I.  and  use  it  as  an  obligation,  by  bringing  an  action  of  debt 
thereon:  So  may  the  conusee,  for  the  same  reason,  on  the  23  Hen. 
VIII.  c.  6.  But  it  is  otherwise  of  a  statute-staple;  because  the  king's 
seal  only  is  affixed  thereto,  without  that  of  the  party,  which  is  abso- 
lutely necessary  in  all  obligations  at  common  law.P 

These  several  securities  bind  the  land,  as  against  the  parties,  from 
the  time  they  are  entered  into:1!  Therefore,  if  a  man  be  conusee  of  a 
statute,  and  the  debtor,  before  execution  sued,  alien  by  fine,  and  five 
years  pass,  yet  the  conusee  may  still  sue  out  execution.1'  But  a  cre- 
ditor by  statute  of  J.  S.  who  becomes  bankrupt  before  the  statute  is 
*sued  and  executed,  shall  come  in  only  pro  rata,  though  [*1135] 
there  were  lands  bound  by  the  statute. s  And,  by  the  statute  of 
frauds  and  perjuries/  "  the  day  of  the  month  and  year  of  the  enrol- 
ment of  recognizances  shall  be  set  down  in  the  margent  of  the  roll, 
where  the  said  recognizances  are  enrolled;  and  no  recognizance  shall 
bind  any  lands,  tenements  or  hereditaments,  in  the  hands  of  any 
purchaser  bona  fide  and  for  valuable  consideration,  but  from  the 
time  of  such  enrolment."11  It  is  also  declared  by  the  register  acts,x 
that  "  no  statute  or  recognizance  (other  than  such  as  shall  be  entered 
into  in  the  name,- and  upon  the  proper  account  of  his  majesty,)  shall 
affect  or  bind  any  manors,  lands,  tenements  or  hereditaments,  in 
Middlesex  or  Yorkshire,  but  only  from  the  time  that  a  memorial  of 
such  statute  or  recognizance  shall  be  entered  at  the  register  office, 
in  such  manner  as  therein  is  directed." 

The  execution  on  a  recognizance,  at  common  law,  seems  to  have 
been  by  levari  facias,  of  the  lands  and  chattels  of  the  defendant; 
under  which  his  corn,  and  other  present  profits  of  his  land,  might 
have  been  taken:  For  at  common  law,  we  have  seen,1'  the  body  of 
the  defendant,  or  his  land,  could  not  have  been  taken  in  execution, 
unless  in  special  cases.  But,  by  the  statute  Westm.  2.  (13  Edw. 
I.)  c.  18.  "when  a  debt  is  acknowledged  in  the  king's  court,  (that 
is,  by  recognizance  in  any  court  of  record,  that  hath  power  to  re- 
ceive the  same/)  the  plaintiff  may  sue  out  a  writ  of  elegit,  under 
which  the  sheriff  shall  deliver  to  him  all  the  chattels  of  the  debtor, 
(except  his  oxen,  and  the  beasts  of  his  plough,)  and  a  moiety  of  his 
land,  until  the  debt  be  levied  by  a  reasonable  price  or  extent."  The 
plaintiff  therefore  may  it  seems,  since  this  statute,  proceed  either  by 
levari  facias  or  elegit  at  his  election,  on  a  recognizance  at  common 
law.a 

On  a  statute  merchant,  the  first  process,  after  it  was  forfeited  and 
certified  into  Chancery,  was  a  writ  of  capias  si  laicus,  directed  to 
the  sheriff,  commanding  him  to  take  the  body  of  the  conusor,  if  a 


p  Bac.  Abr.  tit.  Execution,  (B).  And  Wales  and  the  counties  palatine,  by  the 

for  a  fuller  account  of  these  securities,  the  8  Geo.  I.  c.  25.  §  6. 

differences  between  them,  and  the  mode         u  See  2  Wms.  Saund.  7.  (5).  as  to  the 

of  proceeding  thereon,  see  Bac.  Abr.  tit.  time  of  enrolment. 
Execution,   (B).  Com.    Dig.  tit.  Statute        *  Ante,  975. 
Merchant.  y  Ante,  1030,  31.  '2  Inst.  395. 

<i  2  Bac.  Abr.  363.  3  Co.  14.  »  Bro.  Abr.  tit.  Elegit,  pi.  6.  tit.  Exe- 

*  1  Chan.  Cas.  268.  1  Mod.  217.  cution,  pi.  42.  cites  38  Ed.  3.  12.  tit.  Re- 

*  1  P.  Wms.  92.  cognizance,  pi.  7.  cites  38  Ass.  5.  Vin.  Abr. 
'29  Car.  II.  c.  3.  §  18.  extended  to  tit.  Recognizance,  F.  1. 
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layman,  to  satisfy  the  debt:b  And  if  the  sheriff  returned  upon  this 
writ  that  the  party  was  dead,  or.  not  found  in  his  bailiwick,  a  writ 
issued  to  extend  the  lands,1'  which  might  be  made  returnable  in  either 
bench:  and  the  sheriff  might  thereupon  deliver  the  lands,  &c.  to  the 
[*1136]  conusee,  *upon  a  reasonable  extent,  without  the  delay  or 
charge  of  a  liberate.'1  If  the  conusor  was  a  tlerk,  the  sheriff  was 
directed  to  levy  the  debt  of  bis  moveable  goods  and  chattels."5 

On  a  statute  staple,  or  recognizance  in  nature  of  a  statute  staple, 
if  the  conusor  cannot  be  found  within  the  staple,  nor  his  goods  to 
the  value  of  the  debt,  the  first  process,  after  the  certificate  under 
seal  in  Chancery,  is  a  writ  in  nature  of  an  extent,  to  take  the  body 
lands  and  goods,  all  in  one  writ;  in  which  respect  it  is  preferable  to 
the  statute  merchant,  as  being  a  much  speedier  remedy.'"  This  writ 
is  returnable  in  Chancery;"  ami  the  same  sort  of  proceedings  are  had 
under  it,  for  extending  the  lands,  &c.  as  upon  an  elegit:*  But  the 
sherilf,  after  the  extent,  cannot  deliver  the  lands,  &c.  to  the  conusee, 
but  must  seize  them  into  the  king's  hands;  and  in  order  to  get  pos- 
session of  them,  the  conusee  must  sue  out  a  liberate,  which  is  a  writ 
issued  out  of  Chancery,  reciting  the  former  writ  and  return,  and 
commanding  the  sheriff  to  deliver  to  the  conusee  all  the  lands,  tene- 
ments and  cbattels,  by  him  taken  into  the  king's  hands,  if  the  conu- 
see will  have  them,  by  the  extent  and  appraisement  made  thereof, 
until  he  shall  be  satisfied  his  debt.'  Upon  this  writ,  the  sheriff 
cannot  turn  the  tertenant  out  of  possession,  as  upon  an  habere  facias 
possessionem;  but  is  only  to  deliver  the  legal  possession,  as  upon  an 
elegit,  and  in  order  to  obtain  the  actual  possession,  the  conusee  must 
proceed  by  ejectment.* 

]3y  the  common  law,  after  a  full  and  perfect  execution  had  by 
extent,  returned  and  entered  of  record,  the  conusee  could  have  no 
re-extent  on  the  effects  of  the  conusor,  (because  there  was  one  satis- 
faction given  to  the  creditor  on  record,)  though  the  lands  had  been 
recovered  from  him  before  he  had  levied  the  debt  out  of  them.1  But 
by  the  statute  32  Hen.  VIII.  c.  5.  it  is  provided,  that  "  if  after  any 
lands,  tenements  or  hereditaments,  be  had  and  delivered  in  execu- 
tion, upon  a  just  and  lawful  title,  wherewithal  the  said  lands,  &c. 
were  liable,  tied  and  bound,  at  such  time  as  they  were  delivered 
and  taken  into  execution,  shall  be  recovered,  divested,  taken,  or 
evicted  out  of  or  from  the  possession  of  any  such  person  and  persons 
[*1137]  as  have  and  hold  the  same  in  execution,  without  any  fraud, 
deceit,  covin,  collusion,  or  other  default  of  the  said  tenant  or  tenants 
by  execution,  before  such  time  as  the  said  tenants  by  execution,  their 
executors  or  assigns,  shall  have  fully  levied  their  whole  debt  and 


b  F.  N.  B.  130.  Append.  Chap.  XL1I.  a  statute  merchant  is  returnable  either 

§  23.  into  the  King's  Bench  or  Common  Pleas. 

c  F.  N.  B.  130.  A.  Append.  Chap.  XLII.  Id.  ibid.  >'  .bite,  1074,  5. 

§  24.  i  F.  N.  B.  132.  1  Lutw.  429.  Append. 

d  F.  N.  B.  130.  A.  1  Vent.  41.  Chap.  XLII.  §  27. 

«  F.  N.  B.  131.  2  Wms.  Saund.  70.  b.        k  1  Vent.  41.  Ante,  1077.     And  for  the 

Append.  Chap.  XLII.  §  25.  Ante,  1088.  form  of  the  inquisition  on  Uiis  writ,  see  2 

1 2  Bac.  Abr.  334.  Append.  Chap.  XLII.  Wms.  Saund.  70.  c.  d. 
h  26.  I  Co.  lit.  290.  a.  Bac.  Abr.  tit.  Execu- 

t  4  Inst.  79.     But  the  execution  upon  Hon,  (B.  6.) 
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damages,  for  which  the  said  lands,  &c.  were  delivered  and  taken  in 
execution;  then  every  such  recoveror,  obligee  and  recognizee,  shall 
have  a  scire  facias,  out  of  the  same  court  from  whence  the  former 
execution  did  proceed,  against  such  person  or  persons  as  the  former 
execution  was  pursued,  their  heirs,  executors  or  assigns,  to  have 
execution  of  other  lands,  &c.  liable  to  be  taken  in  execution,  for  the 
residue  of  the  debt  or  damages." 

This  statute,  by  a  favourable  construction,  was  extended  to  the 
executors,  administrators  and  assigns  of  the  recoveror,1"  &c. ;  and  to 
executions  issuing  out  of  any  court,  where  the  record  is  removed  by 
writ  of  error  and  affirmed:11  But  the  statute,  we  have  seen,  did  not 
extend  to  a  partial  eviction.0  By  a  subsequent  statute?  however, 
which  was  made  for  supplying  some  defects  in  the  statute  23  Hen. 
VIII.  c.  6.  it  is  enacted,  that,  "in  case  it  shall,  at  any  time  or  times, 
before  Or  after  the  filing  or  returning  of  any  liberate  or  liberates, 
sued  out  on  any  extent  or  extents,  upon  a  recognizance  in  the  nature 
of  a  statute-staple,  be  made  appear  to  the  court  of  Chancery,  that 
sufficient  has  not  been  extended  and  levied,  or  sufficiently  extended 
and  levied,  to  satisfy  such  recognizance;  or  that  any  omission,  error 
or  mistake  has  happened,  in  making,  suing  out,  executing  or  return- 
ing any  of  the  said  writs,  or  any  process  thereupon;  or  it  should 
happen,  that  any  lands,  tenements  or  hereditaments  shall  be  evicted 
from  any  person  or  persons,  who  shall  have  extended  the  same,  by 
virtue  of  any  such  writ  or  process  as  aforesaid;  that  then,  and  in 
every  such  case,  the' said  court  of  Chancery  shall  and  may  award 
one  or  more  re-extent  or  re-extents,  for  the  satisfying  the  same  as 
aforesaid,  and  that  writs  of  liberate  or  liberates  may  be  sued  out 
thereupon,  "i 

By  the  statute  23  Hen.  VIII.  c.  6.  §  S.  there  was  due  to  his  ma- 
jesty, a  fee  of  one  half-penny  in  the  pound,  according  to  the  value 
or  sum  entered  into  and  contained  in  every  recognizance  in  nature 
of  a  statute-staple,  taken  in  pursuance  of  the  said  statute,  to  be  paid 
on  sealing  the  first  process  on  every  such  recognizance.  But,  by  the 
9  Geo.  I.  c.  25.  §  3.  "the  prosecutor  of  every  such  recognizance 
shall,  at  the  time  of  suing  out  the  first  process,  or  writ  of  extent 
thereon,  ^deliver  in  to  the  officer  who  shall  make  out  such  [*1^S] 
process  or  extent,  a  note  in  writing  under  his  hand,  testifying  the 
sum  or  value  of  the  damages  thereby  intended  to  be  extended,  or 
levied  tbereon;  which  sum  or  value  the  said  officer  shall  insert  in  the 
said  writ,  to  be  only  extended  or  levied  thereon,  and  no  more;  and 
that  the  said  poundage  of  one  half-penny,  payable  on  all  process  as 
aforesaid,  shall  be  taken  and  paid  only  for  every  pound,  according  to 
the  said  sum  or  value  so  inserted  and  intended  to  be  extended  and 
levied  as  aforesaid,  and  not  otherwise:  and  that  no  sheriff  of  any 
county  shall  take  for  the  extent  and  liberate,  and  habere  facias 
possessionem  or  seisinam  on  the  real  estate,  and  levy  on  the  per- 
sonal estate,  by  virtue  of  such  extent,  any  more  than  the  same  fees 
as  are  appointed  by  the  3  Geo.  I.  c.  15.  for  executing  a  writ  of  elegit, 


<»  Co.  Lit.  290.  a.  J"  8  Geo.  I.  c.  25.  §  4. 

»  Id.  ibid.  o  Ante,  1077.  •»  2  Wins.  Sauud.  70.  d. 
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and  habere  facias  possessionem  or  seisinam;  under  the  like  penal- 
ties and  forfeitures,  and  to  be  in  like  manner  recovered,  against 
every  sheriff  or  person  therein  offending,  as  are  mentioned  and  ap- 
pointed in  and  by  the  same  act." 

We  have  before  seen,  that  in  debt  against  an  heir,  on  the  obliga- 
tion of  his  ancestor,  the  judgment  for  the  plaintiff  is  general,  for 
the  debt  and  damages,  or  special,  directing  them  to  be  levied  of  the 
lands  descended.1'  On  a  general  judgment,  the  execution  may  be 
general  also,  against  the  defendant,  his  goods  and  chattels,  or  a 
moiety  of  his  lands,  by  fieri  facias,  capias  ad  satisfaciendum,  or 
elegit:'"  But  when  the  judgment  is  special,  the  execution  is  so  like- 
wise, by  a  writ  in  nature  of  an  extent,  to  levy  the  debt  and  damages, 
of  all  the  lands  descended.1  And  it  seems  that  on  a  general  judg- 
ment, although  the  plaintiff  may  have  execution  by  elegit  of  a 
moiety  of  all  the  heir's  lands,  yet  may  he  also  at  his  election  sur- 
mise, that  the  heir  hath  certain  lands  by  descent,  and  pray  to  have 
execution  of  the  whole  of  them:u  For  if  the  plaintiff  had  not  this 
election,  he  might  be  a  loser  by  the  general  writ  of  elegit,  upon 
Avhich  he  could  have  only  a  moiety  in  execution,  inasmuch  as  the 
heir  might  not  have  any  other  lands  except  those  descended." 


r  Ante,  970,71.  and  see  3  Co.  72.  a.  « Id.  ibid.  Off.  Brev.  83,  4.  Append. 

Cro.  Jac.    450.   3   Salk.    287.   2    AVms.  Chap.  XLII.  §  28,  9. 

Saund.  7.  (4.)  «  Append.  Chap.  XLIT.  §  30. 

•  2  Rol.  Abr.  71.  and  see  Yin.  Abr.  tit.  *  2  Rol.  Abr.  72.  Bac.  Abr.  tit.  Heir  fcf 

Heir,  (D.)  Bac.  Abr.  tit.  Heir  &  Ancestor,  Ancestor,  (H.)  2  Wms.  Saund.  7.  (4.) 
(H.)  2  Wms.  Saund.  7.  (4.) 


[  1139  ] 


CHAP.  XLIII. 


Op  WRITS  of    SCIRE   FACIAS;    and  the    PROCEEDINGS 

THEREON. 

_/V.  Scire  Facias  is  a  writ  founded  on  some  matter  of  record,  as  a 
recognizance  or  judgment,  &c.  on  which  it  lies  to  obtain  execution,8 
or  for  other  purposes,b  as  to  repeal  letters  patent,0  hear  errors/  Stc. 
In  general,  it  is  a  judicial  writ,  issuing  out  of  the  court  where  the 
record  is :  but  a  scire  facias  to  repeal  letters  patent  is  an  original 
writ,e  issuing  out  of  Chancery;  and  though  in  other  cases  it  is  a  ju- 
dicial writ,  yet  because  the  defendant  may  plead  thereto,  it  is  con- 
sidered in  law  as  an  action:*  therefore,  a  release  of  all  actions  is  a 
good  bar  to  a  scire  facias :%  And  for  the  same  reason,  there  must  be 
a  new  warrant,  to  authorize  the  appearance  of  the  plaintiff's  attor- 
ney;11 and  there  is  no  occasion  for  a  rule  to  change  the  attorney  in 
the  former  suit.1  So,  where  a  judgment  was  entered  for  securing 
the  payment  of  an  annuity,  before  the  17  Geo.  III.  c.  26.  which 
requires  that  "  before  any  execution  shall  be  sued  out,  or  action 
brought  on  any  such  judgment,  a  memorial  of  the  consideration,  &c. 
shall  be  enrolled  in  Chancery;"  the  court  of  King's  Bench  set  aside 
a  scire  facias,  &c.  issued  after  the  act,  to  revive  the  judgment,  for 
want  of  such  a  memorials  A  scire  facias,  disclosing  the  facts  upon 
which  it  is  founded,  and  requiring  an  answer  from  the  defendant, 
*was  in  one  case  said  to  be  in  nature  of  a  declaration:*  And  [*1140] 
when  the  object  of  it  is  to  obtain  execution,  on  a  judgment  or  re- 
cognizance, &cc.  it  is  properly  called  a  writ  of  execution.™ 

1  Bac.  Abr.  tit.  Scire  facias,  A.  Lit.  §  e  Append.  Chap.  XLIII.  §  6.  and  see 

505.  Co.  Lit.  290.  b.  291.  a.  F.  N.  B.  267.  Skin.  682.  Comb.  455.  S.  C.  where  it  is 

and  see  3  Lev.  220.  said,  that  though  ^scire  facias  be  properly 

b  Bac.  Abr.  tit.  Scire  facias,  A.  B.  a  judicial  writ,  yet  being  the  foundation 

c  Id.  C.3.     For  the  proceedings  in  ge-  of  an  action,  it  is  sometimes  considered 

neral  on  writs  of  scire  facias,  see  Bac.  Abr.  as  in  nature  of  an  original. 

tit.  Execution,  H.  Com.  Dig.  tit.  Pleader,  t  Co.  Lit.  290.  b.  291.  a.  2  Wils.  251.  2 

(3   L.)   Run.  Eject.   477,   &c.  2   Wms.  Blac.  Rep.  1227.  2  Durnf.  &,  East,  46. 

Saund.  6.  (1.)  71.  (4.)  72.  (5,  6.)     Bing-  s  Co.  Lit.  290.  b.  Comb.  455.  Skin.  682. 

ham  on  Executions,  118,  &c.     In  treating  S.  C.  2  Ld.  Raym.  1048.  2  Wils.  251. 

of  these  proceedings,  as  well  as  those  on  h  Cro.   Eliz.  177.  2  Ld.  Raym.  1048. 

writs  of  error,  the  reader  will  observe,  1252,  3.  1   Salk.  89.  2  Salk.  603.  S.  C. 

that  the  learned  editor  of  Saunders  has  and  see  2  Bos.  &  Pul.  357.  (b.)  Ante,  *108. 

followed  pretty  closely  the  order  and  ■  Say.  Rep.  218.  and  see  7  Durnf.  &. 

arrangement  in  this  and  the  following  East,  337.  2  Bos.  &.  Pul.  357.  Ante,  *108. 

chapters.  *  1  Durnf.  &.  East,  267,  8. 

d  Post,  Chap.  XLIV.  '  1  Sid.  406.                 » Lit.  §  505. 
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A  scire  facias  is  either  for  the  king  or  the  subject.  For  the 
former,  it  is  cither  to  have  execution  on  a  judgment  or  recognizance, 
Sec.  or  for  other  purposes,  as  to  repeal  letters  patent,  &tc.  On  a 
judgment  or  recognizance,  there  need  not  be  any  scire  facias  for  the 
king,  where  more  than  a  year  has  elapsed  since  the  judgment  was 
recovered,  or  recognizance  acknowledged;  for  nullum  tempus  oc- 
currit  regi:n  but  the  regular  mode  of  proceeding  thereon  is  by  suing 
out  an  extent  in  chief,  against  the  body,  lands  and  goods  of  the 
crown  debtor ;  and,  after  his  death,  a  scire  facias  is  unnecessary, 
the  proceeding  in  that  case  being  by  writ  of  diem  clausit  extremum, 
against  his  lands  and  chattels.  A  scire  facias,  however,  is  some- 
times issued  on  a  recognizance,  if  it  be  doubtful  whether  it  is  for- 
feited.0 

When  the  debt  arises  on  a  bond  or  obligation,  taken  pursuant  to 
the  statute  33  Hen.  VIII.  c.  39.  which  is  declared  to  have  the  same 
force  and  effect  as  a  statute  staple,  the  ordinary  mode  of  proceeding 
against  the  principal  or  sureties,  when  solvent,  is  by  scire  facias,  to 
have  execution  thereof;  or,  upon  an  affidavit  of  danger,  and  the  fat 
of  a  baron,  the  king,  we  have  seen/  may  proceed  by  suing  out,  in  the 
first  instance,  an  immediate  extent  in  chief;  but  without  such  an 
affidavit,  a  scire  facias  is  the  only  course. °>  And  this  is  also  the 
common  mode  of  proceeding  against  sureties;1'  or  for  the  recovery  of 
debts  found  to  be  due  to  the  king's  debtor  from  other  persons,  when 
solvent,  by  inquisition  on  writs  of  extent,8  or  diem  clausit  extre- 
mum, or  on  a  special  capias  utlagatum.1 

The  scire  facias  to  have  execution  for  the  debt  of  the  king,  is  a 
judicial  writ,  issuing  out  of,  and  under  the  seal  of  the  court  of  Ex- 
chequer :  And  it  may  be  issued  of  course,  without  the  fiat  of  a  baron. u 
In  point  of  form,  it  recites  the  judgment,  recognizance,  bond,  or 
commission  and  inquisition,  on  which  it  is  founded;  and  commands 
the  sheriff  to  warn  the  defendant,  to  appear  before  the  barons  of  his 
majesty's  Exchequer  at  Westminster,  on  a  day  certain,  to  shew 
cause,  why  the  crown  should  not  have  execution  of  the  sum  re- 
[*1141]  covered,  acknowledged,  or  found  to  be  due:x  And  every 
scire  facias  for  debts  in  aid,  must  be  awarded  into  the  proper  county 
where  the  debtor  is  mentioned  in  the  specialty  to  reside,  unless  upon 
a  scire  facias  returned  in  London  and  Middlesex  J  This  writ  is 
signed  by  the  king's  remembrancer,  and  tested  in  the  name  of  the 
chief  baron:2  And  though  it  may  be  sued  out  in  vacation,  yet  it 
must  be  always  tested  and  returnable  in  term:  Therefore,  a  scire 
facias  cannot  be  sued  out  in  vacation,  on  an  inquisition  taken  under 
an  extent,  after  the  end  of  the  preceding  term;  because  as  the  scire 
facias,  if  sued  out  in  vacation,  must  be  tested  as  of  the  antecedent 


"2  Salk.  603.  and  see  Gilb.  Excheq.  » Ante,  1092.  1116. 

166,  7.  1  Price,  395.  West,  on  Extents,  '•Ante,  *1.56.                "  3  Price,  279. 

316,  he.  Ante,  1090.  *  Append.  Chap.    XLIII.  §   1.  and  see 

o  Gilb.  Excheq.  166.  Trem.  P.  C.  613,  Trem.  P.  C.  572.  600.  608. Gilb.  Excheq. 

14.  Ante,  1091,  2.  177.                ; 

i  .lute,  1091,  2.  v  Gilb. Excheq.  168. R.  H.  15  Car.  l.in 

i  3  Price,  288.  292.  and  sec  Gilb.  Ex-  Scac.  Id.  178.  West,  Append.  126.  Man. 

cheq.  168.  Ante,  1092.  L.  Ex.  Append.  230. 

'Ante,  1092.  *  West,  316. 
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term,  and  must  recite  the  inquisition  as  the  foundation  of  it,  it  would 
appear  in  such  case,  that  the  scire  facias  was  sued  out  before  the 
inquisition  was  taken  on  which  it  is  founded:  And  accordingly  the 
court  of  Exchequer,  in  a  late  case,a  quashed  the  scire  facias  on 
motion;  and  ruled,  that  the  objection  could  not  be  got  rid  of  by  a 
special  memorandum  upon  the  record,  shewing  the  day  on  which 
the  scire  facias  was  really  issued.  But  where  a  scire  facias ,  founded 
on  an  inquisition,  mis-recited  the  inquisition,  and  fixed  by  such 
recital  a  day  on  which  the  debt  had  been  found  to  be  due,  differing 
from  the  true  day  mentioned  in  the  inquisition,  the  court  of  Exche- 
quer (on  cause  being  shewn,)  gave  leave  to  amend  the  writ,  on 
payment  of  costs,  &c.  even  after  the  defendants  had  pleaded.1* 

On  this  writ,  if  the  sheriff  warn  the  defendant,  he  returns  scire 
fecif  if  he  do  not  warn  him,  he  returns  nihil  f  in  which  latter  case 
a  second  scire  facias  issues.  On  the  return  of  scire  feci,  or  of  two 
nihils,  a  four  day  rule  is  given  on  the  writ,  for  the  defendant  to 
appear  and  plead  thereto,  or  an  extent  to  issue  ;d  and  when  the 
scire  facias  is  returnable  on  the  last  day  of  term,  a  rule  may  be 
given  to  appear  by  the  sealing  day  after  that  term.  If  the  defendant 
appear,  then  another  four  day  rule  is  given,  for  the  defendant  to 
plead,  or  an  extent  to  issue;6  and  after  the  expiration  of  four  days, 
the  defendant  may  obtain  six  weeks  further  time  to  plead,  on  a 
motion  of  course,  on  the  signature  of  counsel:  and  he  may  obtain 
further  time,  after  the  expiration  of  the  six  weeks,  by  motion  in 
*  court,  on  an  affidavit  of  special  circumstances/  If  the  defendant  do 
not  appear  on  the  *first  rule,  or  appearing,  do  not  plead  on  [*1142] 
the  second,  judgment  may  be  entered  up  for  the  king;£  or  process  of 
extent  may  issue,  without  any  judgment  on  the  scire  facias :h  And 
it  is  an  indulgence  in  the  court  that  they  do  not  enter  up  judgment; 
for  if  judgment  were  entered,  then  the  court  would  be  concluded, 
though  perhaps  the  defendant  had  no  notice  of  the  debt.1  The  de- 
fendant having  appeared  to  the  scire  facias,  may  either  move  the 
court  to  set  aside  the  proceedings,  if  irregular  ;k  or,  after  declaration,1 
plead  in  abatement  or  in  bar,  or  demur,  as  in  other  actions.™  And 
the  statute  of  limitations  maybe  pleaded  to  a  scire  facias,  issued  by 
the  crown  against  the  drawer  of  a  bill  of  exchange,  in  the  hands  of 
the  crown  debtor,  and  which  has  been  seized  by  the  sheriff  under 
an  inquisition,  on  prerogative  process." 

In  treating  of  the  scire  facias  to  repeal  letters  patent,  it  will  be 
proper  to  consider,  1st,  in  what  cases  it  lies,  and  in  what  not;  2dly, 
the  writ  itself,  and  mode  of  suing  it  out;  and  3dly,  the  proceedings 
thereon.  If  the  king  grant  any  thing  which  by  law  he  cannot 
grant,  he,  jure  regio,  for  the  advancement  of  justice  and  right,  may 

»  3  Price,  288.  West,  316,  17.  S.  C.  »>  West,  317,  18. 

b  4  Price,  181.  i  Gilb.  Excheq.  170. 

<=  Trem.  P.  C.  609.  *  3  Price,  278.  290,  91. 

d  West,  317.  and  see  Gilb.  Excheq.  168,         '  Append.  Chap.  XLUI.  §  2. 
9.  Append.  Chap.  XL1II.  §  3.  ■*  For  the  form  of  an  issue  in  scire  farms, 

e  Gdb.  Excheq.  169.    Append.  Chap,  on  an  extent  in  aid,  against  the  assignees 

XLIII,  §4.  of  a  bankrupt,  see  Append.  Chap.  XL1II 

'  West,  318.  §  5. 

e  Gilb.  Excheq.  169.  Parker,  94.  «  6  Price,  24. 


1142  OF  SCIRE  FACIAS. 

have  a  scire  facias  to  repeal  his  own  letters  patent;0  as  if  he  grant 
lands  which  were  conveyed  to  the  king  by  covin,  to  defeat  a  subject 
of  his  scigniory;P  But  if  the  patent  be  void  in  itself,  non  concessit 
may  be  pleaded,  without  a  scire  facias  to  repeal  it.  ^  So,  if  the  king's 
grant  be  founded  upon  a  fraud,  or  false  suggestion,  he  may  have  a 
scire  facias  to  repeal  it;1'  as  if  the  patent  recite  another  to  have  an 
office,  who  had  in  truth  forfeited  it,  and  grant  it  when  it  shall  happen 
to  be  vacant,  after  the  death,  surrender,  &c.  of  that  other;9  or  that 
the  invention,  for  which  it  was  granted,  was  a  new  one,  when  it 
had  been  previously  invented,  or  used  by  others.  And  it  is  said  to 
have  been  determined,  that  the  failure  of  one  of  several  subjects  of  a 
patent,  vitiates  the  whole;  because,  the  consideration  being  entire,  it 
cannot  be  avoided  as  to  part,  and  remain  good  as  to  the  rest.1  So,  if 
an  officer  make  a  forfeiture  of  his  office,  granted  by  patent,  the  king 
may  have  a  scire  facias  for  repealing  his  patent;"  and  that,  without 
[*1143]  an  inquisition  or  office  found  of  the  forfeiture.*  So  if  the 
king,  by  his  letters  patent,  grant  the  same  thing  to  two  persons,  the 
first  patentee  may  have  a  scire  facias  to  repeal  the  second  patent;y 
but  the  second  patentee  cannot  bring  a  scire  facias,  though  the  better 
right  should  be  in  him:2  And  in  general,  when  a  patent  is  granted 
to  the  prejudice  of  another,  he  may  have  a  scire  facias  to  repeal  it, 
at  the  king's  suit;  as  if  a  market,  fair,  &c.  be  granted  to  the  annoy- 
ance and  prejudice  of  an  ancient  market,  or  fair  of  another.*  It  has 
indeed  been  holden,  that  the  person  prejudiced  by  the  patent  may, 
upon  the  inrolment  of  it  in  Chancery,  have  a  scire  facias  to  repeal  * 
it,  as  well  as  the  king.b 

The  scire  facias  for  repealing  letters  patent  is  an  original  writ, 
issuing  out  of  Chancery;  and  is  usually  directed  to  the  sheriff  of 
Middlesex,  and  returnable  in  the  petty  bag  office,  for  it  is  a  record 
there:0  Or  it  may  be  brought  in  the  King's  Bench;1'  and  if  it  be 
returnable  there,  that  court  only  have  jurisdiction  to  examine  the 
irregularity  of  the  issuing,  and  return,6  &.c.  This  writ  ought  to  be 
founded  on  some  matter  of  record:  And  therefore,  a  scire  facias  to 
repeal  a  patent  ought  to  be  in  Chancery,  when  the  patent  is  upon 
record;  or  in  a  court  where  a  forfeiture,  or  other  cause  of  repeal, 
appears  by  office,  or  other  matter  upon  record  in  the  same  court.1" 
But  the  patent  itself  is  a  sufficient  record,  upon  which  a  scire  facias 
may  be  founded  for  repealing  it*  So  an  inquisition,  which  finds  a 
patent  and  cause  of  forfeiture,  is  a  sufficient  ground  for  a  scire 
facias;h  or  an  information  or  indictment  for  an  offence  which  is  a 


•  4  Inst.  88.  Abr.  191.  (U.)  pi.  2. 
p  Dyer,  269.  a.  *  Dyer,  276,  7. 
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cause  of  forfeiture,  and  a  conviction  thereon. h  Previously  to  suing 
out  the  writ,  a  petition  ox  memorial1  must  be  presented  to  his  ma- 
jesty, and  a  warrant*  obtained  thereon  to  the  attorney-general, 
upon  which  he  will  grant  his  fat,1  for  suing  it  out:  but  it  is  said, 
that  when  a  patent  is  granted  to  the  prejudice  of  a  subject,  the  king 
of  right  is  to  permit  him,  upon  petition,  to  use  his  name  for  the 
repeal  of  it,  in  a  scire  facias  at  the  king's  suit,  in  order  to  prevent 
multiplicity  of  actions  upon  the  case,  which  will  lie  notwithstanding 
such  void  patent."1  In  point  of  form,  the  scire  facias  recites  the 
patent,  *and  states  the  ground  upon  which  it  is  meant  to  [*1144] 
be  impeached;  as,  if  the  patent  be  for  a  new  invention,  that  the 
patentee  was  not  the  first  and  true  inventor;  but  that  it  had  been 
previously  invented,  or  used  by  others:11  And  a  scire  facias  by  the 
king  to  repeal  a  patent,  upon  the  forfeiture  of  an  office,  ought  to  set 
forth  the  cause  of  the  forfeiture:0  but  it  is  not  necessary  to  do  so,  in 
a  scire  facias  by  a  former  patentee  :P  and  if  the  writ  allege  matter 
by  the  words,  "whereas  we  are  given  to  understand  and  be  in- 
formed," &c.  it  is  well  enough;  for  they  are  sufficient  to  put  the 
party  to  answer. i  A  scire  facias  out  of  the  petty  bag  office,  to 
repeal  a  patent,  returnable  before  the  king  in  his  Chancery,  nbicun- 
que,  &c.  generally  is  good,  without  limiting  it  to  England.1' 

The  judgment  on  a  scire  facias  for  repealing  letters  patent,  may 
be  either  by  confession  or  default:  If  the  defendant  can  say  nothing 
for  maintaining  the  patent/  judgment  may  be  for  annulling  it,  upon 
his  confession;3  or  if  he  do  not  appear,  upon  scire  feci  or  two  nihils 
returned,  judgment  shall  be  given  in  like  manner  for  his  default.1 
If  he  appear  to  the  writ,  he  may  plead  thereto,  in  abatement  or  in 
bar;  or  he  may  demur  upon  the  scire  facias,  if  the  matter  alleged 
be  not  sufficient  for  a  repeal  of  the  patent.11  If  the  writ  be  return- 
able in  the  petty  bag  office,  and  issue  be  joined  thereon,  the  court 
of  Chancery  cannot  try  it  by  a  jury;  but  the  chancellor  delivers  the 
record  to  the  court  of  King's  Bench,  to  be  tried  there:*  and  though 
it  is  said,  that  after  trial  had,  the  record  is  to  be  remanded  into 
Chancery,  and  judgment  to  be  there  given,  yet  the  practice  has  been 
to  give  judgment  in  the  King's  Bench:5  And  if  there  be  a  demurrer 
to  part,  and  issue  on  the  residue,  the  chancellor  delivers  the  whole 
record  to  the  court  of  King's  Bench,  and  judgment  is  given  there 
upon  the  demurrer,  as  well  as  upon  the  issue.2  Formerly,  it  seems, 
the  chancellor  used  to  deliver  the  record  propria  manit,  to  the  court 
of  King's  Bench  himself;  but  the  present  course  is  to  deliver  it  by 
the  clerk  of  the  petty  bog;  for  what  is  done  by  his  officer,  may  be 
said  to  be  with  the  proper  hand  of  the  chancellor:11' And  it  is  not 
necessary  that  the  issue   should  be  tried  at  bar:  It  may  be  tried  at 


h  Com.  Dig.  tit.  Patent,  F.  7.  >  Dyer,  197.  b. 

1  2  Rich.  Pr.  C.  P.  391.  « Id.  ibid.  198.  a.  2  Rol.  Abr.  192.  (X.) 

t  Id.  392.              i  Id.  395.  pi.  1.  and  see  2  Durnf.  &  East,  554.  557. 

">  2  Vent.  344.  »  3  Lev.  221. 
n  Append.  Chap.  XL1II.  §  6.  Lil.  Ent.         *  1  Eq.  Cas.  Abr.  128. 

411.  2  Rich.  Pr.  C.  P.  395.  >  Id.pl.  7.  fb.J 

°  Dyer,  198.  b.  2  Rich.  Pr.  C.  P.  395.          z  Latch,  3.  1  Eq.  Cas.  Abr.  128. 
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nisi  pr/!/s.h  And  if,  on  a  scire  facias  to  repeal  the  grant  of  a  markel  - 
[*1145J  it  he  found  that  the  grant  was  to  the  prejudice  of  another, 
it  is  sufficient,  though  it  he  not  found  that  the  user  was  prejudicial/ 
The  judgment  in  a  scire  facias  for  repealing  a  patent  is,  that  "  the 
said  letters  patent  of  our  said  lord  the  king  he  revoked,  cancelled, 
vacated,  annulled,  void,  invalid,  and  altogether  held  for  nothing; 
and  that  the  enrolment  thereof  be  cancelled,  quashed,  and  an- 
nulled."'1 On  this  judgment,  the  prosecutor  is  not  entitled  to  his 
costs;  it  being  holden,  that  the  statute  8  &  9  W.  III.  c.  11.  §  3. 
giving  costs  in  all  suits  upon  writs  of  scire  facias,  docs  not  extend 
to  a  scire  facias  to  repeal  a  patent,  prosecuted  in  the  name  of  the 
king.L' 

A  scire  facias  for  the  subject  is  in  general  founded  on  a  recogni- 
zance or  judgment:  Upon  the  former,  it  is  an  original  proceeding; 
but  upon  a  judgment,  it  is  only  a  continuation  of  the  former  suit; 
and  therefore,  where  the  defendant's  attorney,  pending  an  action, 
agreed  that  no  writ  of  error  should  be  brought,  and  afterwards  the 
defendant  died,  between  the  execution  and  return  of  the  writ  of 
inquiry,  and  thereupon  a  scire  facias  issued  against  his  executors, 
to  show  cause  why  the  damages  assessed  upon  the  writ  of  inquiry 
should  not  be  recovered  against  them,  upon  which  they  brought  a 
writ  of  error;  the  court  of  King's  Bench  held,  that  the  executors 
were  bound  by  the  agreement  of  their  testator's  attorney,  and  ac- 
cordingly ordered  him  to  nonpros  the  writ  of  error:1"  for  this  is  not 
a  new  action,  but  a  continuation  of  the  old  one;  it  is  only  a  scire 
facias  to  revive  the  former  judgment;  and  as  the  testator  himself, 
if  he  had  lived,  could  not  have  brought  a  writ  of  error,  so  neither 
can  his  executors/ 

Recognizances,  we  have  seen,&  are  at  common  law,  or  by  statute; 
and  the  latter  are  either  founded  on  a  statute  merchant  or  statute 
staple,  or  are  in  nature  of  a  statute  staple,  by  the  23  Hen.  VIII.  c. 
6.  But  a  distinction  is  to  be  made,  with  regard  to  the  time  of  suing 
out  execution,  between  recognizances  at  common  law,  and  statutes 
merchant,  &c. ;  for,  upon  the  former,  if  the  conusee  did  not  take  out 
execution  within  a  year  after  the  day  of  payment  assigned  in  the 
recognizance,  he  was  obliged  to  commence  the  suit  again  by  original; 
the  law  presuming  the  debt  might  have  been  paid,  if  he  did  not 
sue  out  execution  within  a  year  after  the  money  became  payable. 
This  was  altered  by  the  statute  Westm.  2.  (13  Edw.  1.)  stat.  1.  c. 
45.  which  gives  the  conusee  a  scire  facias  to  revive  the  recogni- 
[*1146]  zance,  *and  put  it  in  execution,  if  the  conusor  cannot  stay 
it,  by  pleading  such  matters  as  the  law  judges  sufficient  for  that  pur- 
pose, such  as  a  release,  &c.  But  the  conusee  of  a  statute  merchant, 
&c.  may  at  any  time  sue  execution,  without  the  delay  or  charge  of 
a  scire  facias.h 


b  Cro.  Car.  313.  Frscros;.  330,  31. 

«  1  Str.  43.  e  7  Dumf.  &  East,  367. 

d  4  Inst.  88.  Dyer,  197.  b.   And  for  the        f  1  Durnf.  &  East,  388. 
proceedings  in  general,  on  a  scire  facias         s  Ante,  1131. 
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Another  distinction  is  to  be  made  between  recognizances  at  com- 
mon law,  and  by  statute;  for  on  the  first,  if  the  conusee  die  before 
execution  sued,  his  executor  shall  not  sue  it,  even  within  the  year, 
without  bringing  a  scire  facias  against  the  conusor:  The  reason  is, 
because  the  law  presumes  that  the  debt  might  have  been  paid  to  the 
testator,  and  therefore  will  not  suffer  the  debtor  to  be  molested, 
unless  it  appear  that  he  hath  omitted  to  perform  the  recognizance, 
and  for  that  purpose  a  scire  facias  must  be  brought  by  the  executor; 
for  the  alteration  of  the  person  altereth  the  process  at  common  law. 
But  this  tending  to  delay,  the  scire  facias  was  taken  away,  on  re- 
cognizances created  by  statute  law,  by  the  several  acts  of  parliament 
which  introduced  them;  and  therefore,  upon  the  death  of  the  conu- 
see of  a  statute  merchant,  &c.  his  executors  may  come  into  Chan- 
cery, and  upon  producing  the  testament  and  the  statute,  have 
execution  without  a  scire  facias,  as  the  testator  himself  might  have 
had.1 

But  the  recognizance  which  will  here  principally  claim  our  atten- 
tion, is  the  recognizance  entered  into  by  the  bail  in  an  action,  or 
upon  a  writ  of  error,  either  alone  or  jointly  with  the  principal.  The 
form  of  the  recognizance  of  bail  in  an  action  differs,  accordingly  as 
the  action  is  by  bill  or  original:  In  actions  by  bill,  in  the  King's 
Bench,  the  undertaking  of  the  bail  is  general,  that  if  the  defendant 
be  condemned  in  the  action,  they  will  pay  the  condemnation  money, 
if  the  defendant  shall  not  pay  the  same,  or  render  himself  to  the 
prison  of  the  marshal.1'  In  actions  by  original  in  the  King's  Bench, 
as  well  as  in  the  .Common  Pleas,  their  recognizance  is  taken  in  a 
penalty  or  sum  certain,  being  double  the  amount  of  the  sum  sworn 
to,  or  1000/.  beyond  that  sum,  if  it  exceed  1000/.,  upon  the  like 
condition.1  Therefore,  if  the  defendant  be  condemned  in  the  action, 
and  do  not  pay  the  condemnation  money,  or  render  himself  to  the 
prison  of  the  marshal  or  warden,  in  due  time,  or  if  there  be  several 
defendants,  and  they  do  not  all  render  themselves,™  the  recogni- 
zance is  forfeited,  and  the  bail  are  liable  to  be  sued  thereon,  unless 
discharged  by  some  *of  the  means  stated  in  a  preceding  [*1147] 
chapter:"  And  a  cognovit  by  the  principal,  without  notice  to  the  bail, 
does  not  discharge  them;0  unless  time  be  given  to  the  former, 
beyond  that  in  which  the  plaintiff  would  have  been  entitled  to  judg- 
ment and  execution,  had  he  gone  to  trial  in  the  original  cause.?  But 
if  the  principal  be  not  condemned, .or  (which  is  tantamount,)  be  not 
condemned  in  the  same  action,  as  where  the  plaintiff  declares  against 
the  defendant,  for  a  different  cause  of  action  from  what  is  expressed 
in  the  process/1  or  affidavit  to  hold  to  bail,1'  or,  by  original  in  the 


•  Id.  ibid.  And  see  further,  as  to  the  m  2  Lev.  195.  1  Vent.  315. 

scire  facias  on  recognizances  at  common  a  Chap.  XIII.  p.  292,  fcc. 
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tit.  Scire  facias,  414,  15.  2  Saund.  72.  59.  S.  C.  and  see  1  Taunt.  159. 

(5,  6.)  q  1  Str.  202.  2  H.  Blac.  278. 

*Ante,*275.  '  6  Durnf.  &  East,  363.  7  Durnf.  & 

1  Id.  Ibid.  East,  80. 


1147  OF  SCIRE  FACIAS. 

King's  Bench,  in  a  different  county  from  that  where  the  action  is 
brought,"  his  bail  are  discharged:  And  they  are  also  discharged 
when  the  cause  is  referred  to  arbitration,  unless  it  he  agreed  on  the 
reference,  that  a  verdict  shall  he  taken,  and  judgment  entered  for 
the  plaintiff's  security/ 

Before  any  proceedings  can  he  had  against  the  hail  in  the  action, 
upon  their  recognizance,  a  capias  ad  satisfaciendum  must  be  sued 
out  against  the  principal,  and  returned  non  est  inventus:  For  it  is 
clearly  settled,  that  no  scire  facias,  or  action  of  debt,  lies  against 
the  hail  in  the  action,  until  a  non  est  inventus  he  returned,  upon  a 
cajjias  ad  satisfaciendum  against  the  principal;  for  the  hail  are  not 
hound  to  render  the  principal,  till  they  know,  by  the  plaintiff's 
suing  out  this  writ,  that  he  means  to  proceed  against  the  person  of 
the  defendant:"  And  where  the  defendant  having  put  in  and  per- 
fected bail,  a  capias  ad  satisfaciendum  was  lodged  and  returned 
non.  est  inventus,  and  proceedings  being  had  against  the  bail,  they 
rendered  the  principal  in  time,  after  which  the  defendant  was  bailed 
again  and  discharged;  the  court  held,  that  proceedings  could  not  he 
had  against  the  last  bail,  without  taking  out  a  fresh  capias  ad  satis- 
faciendum.* If  the  principal  be  already  in  custody  of  the  sheriff, 
on  civil  process,5'  or  a  criminal  charge, ''■  the  sheriff  will  not  be  jus- 
tified in  returning  non  est  inventus:  but  otherwise  this  return  will 
be  good,  though  the  plaintiff  knew  where  to  find  the  defendant :at 
And  where  the  defendant  had  surrendered  in  discharge  of  his  bail, 
[*114S]  before  the  return  of  a  *writ  of  capias  ad  satisfaciendum, 
which  had  been  sued  out  by  the  plaintiff,  and  lodged  with  the  she- 
riff, for  the  purpose  of  fixing  them,  and  afterwards  became  bankrupt; 
the  court  of  Exchequer,  on  motion,  refused  to  quash  the  writ,  al- 
though the  plaintiff  would  have  undertaken  to  enter  an  exoncretur 
on  the  bail-piece,  and  made  an  affidavit  that  it  was  not  his  intention 
to  take  the  defendant  in  execution. b  The  writ  of  capias  ad  satis- 
faciendum, if  regularly  sued  out  and  returned,  may  he  filed  at  any 
time;  the  filing  being  mere  matter  of  form.c  But  if  the  principal 
die  after  the  return  of  the  capias  ad  satisfaciendum,  and  before 
the  return  is  filed,  the  bail  are  fixed;  and  the  court  will  not  stay  the 
filing  of  the  return  in  favour  of  the  bail/1 

The  capias  ad  satisfaciendum  against  the  principal,  should  be 
directed  to  the  sheriff  of  the. county  where  the  original  action  was 
laid.  And,  in  the  King's  Bench,  when  the  proceedings  are  by  bill, 
there  must  be  eight  days,  or,  if  by  original,  fifteen  days  between 

•  3  Lev.  235.  It.  E.  2  Geo.  II.  K.  B.  Rep.  C.  P.  251. 16  East,  2. 

Barnes,  116.  *  2  Maule  &  Sel.  238. 

'.Inlc,  892.  »  SiUitoe  v.  JVaUuce  &  anodier,  bail  of 

«  Poph.  186.  W.  Jon.  29. 139.  Cro.  Car.  Cawthorne,  M.  43  Geo.  III.  K.  B. 

481.   Sty.  Rep.  281.  288.  323.  2  Lutw.  b  8  Price,  512. 

1273.  1  Ld.  Raym.  156.  10  Mod.  267.  R.  <=  1  Lev.  225.  3  Bur.  1360.  1  Blac.  Rep. 

E.  5  Geo.  II.  reg.  3.  a.  K.  B.  393.  S.  C. 

»  1  Barn.  &  Aid.  212.  <i  Field  v.  Lods;e,  E.  24  Geo.  III.  K.  B. 

l  Per  Car.  M.  42  Geo.  III.  K.  B.  1  New  6  Durnf.  &.  EasC  284. 

t  Or  where  the  defendant  was  abiding  in  the  count)-,  ready  and  willing  to  render 
his  body,  and  did  not  avoid  the  execution.  15  Mass.  Rep.  230. 
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the  teste  and  return  of  the  writ;0  the  latter  being  a  case  excepted  out 
of  the  statute  13  Car.  II.  stat.  2.  c.  2.  §  7.  This  writ  must  be 
made  returnable,  like  the  former  proceedings,  on  a  day  certain,  or 
general  return  day:  And,  in  order  to  charge  the  bail,  it  must  Me  four 
days  exclusive  in  the  sheriff's  office/ which  must  be  the  last  four 
days  before  the  return;"  and  Sunday  is  not  reckoned  as  one  of  them.h 
It  appears  that  two  books  are  kept  in  the  sheriff's  office,  wherein 
entries  are  made  of  writs  of  capias  ad  satisfaciendum  against  prin- 
cipals: the  one  a  public  book,  for  such  writs  to  be  returned  non  est 
inventus,  and  on  which  no  warrant  is  issued  or  proceedings  had, 
and  in  which  book  the  bail  and  all  other  persons  may  search ;  the 
other  a  private  book,  from  which  warrants  are  made  out  for  actual 
arrest:1  But,  in  order  to  fix  bail,  the  capias  ad  satisfaciendum  must 
be  entered  four  days  in  the  public  book  in  the  office,  and  not  in  the 
private  book.1  In  the  Common  Pleas,  there  must  be  fifteen  days 
between  the  teste  and  return  of  the  capias  ad  satisfaciendum;^- 
which  must  be  tested  in  or  after  the  term  in  which  the  judgment 
was  signed  against  the  principal:  and  therefore,  where  it  was  tested 
of  a  prior  term,  the  court  of  Common  Pleas  set  aside  the  proceed- 
ings against  the  bail.1  *In  that  court  also,  the  writ  must  lie  [*1149] 
in  the  sheriff's  office,  four  days  exclusive  before  it  is  returnable. m 

Upon  the  return  of  non  est  inventus  to  the  capias  ad  satisfacien- 
dum, the  recognizance  being  forfeited,  the  plaintiff  may  proceed 
thereon  against  the  bail  in  the  action,  by  action  of  debt,  or  scire 
facias:  And  the  proceeding  may  be  commenced  on  the  return  day, 
or,  by  original,  on  the  quarto  die  post  of  the  return,  of  the  capias 
ad  satisfaciendum  against  the  principal."  But,  by  the  statute  1  Geo. 
JV.  c.  87.  §  4.  "  no  action  or  other  proceeding  shall  be  commenced 
upon  any  recognizance  or  security,  entered  into  pursuant  to  the 
provisions  of  that  act,  after  the  expiration  of  six  months  from  the 
time  when  possession  of  the  premises,  or  any  part  thereof,  shall 
actually  have  been  delivered  to  the  landlord."  In  debt,  the  plain- 
tiff may  bring  one  action  against  all  the  persons  bound  in  the  recog- 
nizance, or  several  actions  against  each  of  them :  But  one  scire  facias 
seems  in  all  cases  to  be  sufficient;  and  the  recognizance  being  joint 
and  several,  it  is  holden  that  the  execution  may  be  several,  though 
the  scire  facias  was  joint;  for  the  judgment  is  not  to  recover,  but  to 
have  execution  according  to  the  recognizance.0 

In  an  action  of  debt  upon  a  recognizance  of  bail,  the  defendant 
cannot  be  arrested;  for  the  sufficiency  of  the  bail  must  have  been 
proved  or  admitted,  previous  to  their  being  allowed;  and  if  the  de- 
fendant were  arrested  in  such  an  action,  there  would  be  bail  in  infi- 
nitum.^   And  when  a  writ  is  sued  out  upon  a  recognizance  of  bail, 

« 2  Salk.  602.  2  Ld.  Raym.  1177.  S.  C.  Sel.  323. 

R.  E.  5  Geo.  Wl.reg.  3.  a.  K.  B.  *  Barnes,  76. 

f  2  Salk.  599.  R.  E.  5  Geo.  II.  reg.  3.  a.  '1  H.  Blac.  74.  Imp.  C.  P.  539. 

K.  B.  and  see  4  Barn.  &  Aid.  538.  m  Cas.  Pr.  C.  P.  34.  Barnes,  64. 

g  13  East,  588.  »  8  Durnf.  &  East,  628.  and  see  2  Ld. 

h  1  Barn.  k.  Aid.  528.  and  see  11  East,  Raym.  1567.  2  Str.  866.  S.  C. 

271.  2  Chit.  Rep.  192.  2  Dowl.  &  Ryl.  °  Bac.  Abr.  tit.  Execution,  G.  1  Lev. 

869.  225.  1  Sid.  339.  S.  C. 

!  2  Chit.  Rep.  102.  and  see  5  Maule  &  r  Ante,  *194. 
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it  is  necessary,  that  after  the  words  "  in  a  plea  of  trespass,"  there 
should  be  inserted  the  following  clause,  "and  also  to  a  bill  of  the 
said  plaintiff,  against  the  said  defendant,  in  a  plea  of  debt 
upon  recognizance,  according-  to  the  custom  of  our  court  before 
vs  to  be  exhibited;"  otherwise  the  defendant,  or  his  attorney,  is  not 
bound  to  accept  a  declaration  in  debt  upon  such  recognizance,  i 

We  have  already  seen,1'  what  time  the  bail  are  allowed  to  render 
their  principal,  when  they  are  proceeded  against  in  an  action  of  debt 
upon  their  recognizance.  We  have  also  seen,s  that  in  an  action  of 
debt  on  recognizance,  when  the  proceedings  are  stayed  on  payment 
of  debt  and  costs,  the  bail  must  pay  the  costs  in  that,  as  well  as  the 
debt  and  costs  in  the  original  action,  though  they  apply  within  the 
[*1150]  time  allowed  them  for  surrendering  the  principal:  And  on 
that  account,  it  is  in  general  more  advisable  to  proceed  against  the 
bail,  by  action  of  debt  on  the  recognizance,  than  by  scire  facias, 
wherein  no  costs  are  allowed,  unless  they  appear  and  plead,  or  join 
in  demurrer.1  There  is  also  a  further  reason  for  proceeding  by  action 
of  debt  on  the  recognizance,  namely,  that  in  such  an  action,  the 
plaintiff  may  recover  damages  for  the  detention  of  the  debt,  which 
he  cannot  do  in  scire  facias. u  But  as  a  copy  of  the  process  must  be 
served  in  debt,  if  the  bail  be  out  of  the  way,  or  the  plaintiff  do  not 
mean  to  give  them  notice,  he  must  proceed  by  scire  facias  on  the 
recognizance. 

A  scire  facias  against  the  bail  in  action,  issues  out  of  the  court 
in  which  the  action  was  depending;  and  begins  by  stating  the  recog- 
nizance, after  which  the  judgment  is  set  forth,  prout  patet  per  re- 
cordiim:  And  on  a  recognizance  of  bail,  taken  in  an  action  by  ori- 
ginal, there  is  no  incongruity  in  stating,  that  the  recognizance  was 
taken  in  an  action  "  then  lately  commenced,  and  depending  in  the 
King's  Bench;"  for  the  action  may  be  said  to  commence  in  this 
court,  when  its  jurisdiction  attaches  upon  the  original  writ  sued  out 
of  Chancery.*  The  writ,  which  is  issued  on  a  proper  prsceipc,'*  then 
states,  that  the  principal  has  not  paid  the  debt  or  damages  recovered, 
nor  rendered  himself  to  the  prison  of  the  marshal,  or  warden;2  and, 
in  the  King's  Bench,  it  concludes,  by  requiring  the  sheriff  to  make 
known  to  the  bail,  that  they  be  before  the  king  at  Westminster,  on 
a  day  certain,  (by  bill,  or  by  original  on  a  general  return  day, 
wheresoever,  &c. )  to  shew  if  they  have  or  know  of  any  thing  to 
say  for  themselves,  why  the  plaintiff  ought  not  to  have  his  execution 
against  them,  for  the  debt  or  damages  aforesaid,  (by  bill,  or  by  ori- 
ginal for  the  sum  acknowledged,)  according  to  the  force,  form  and 
effect  of  the  recognizance,  if  it  shall  seem  expedient  for  him  so  to  do; 
and  further,1  &c.  In  the  Common  Pleas,  the  bail  are  required, 
by  the  writ,  to  be  before  the.  king's  justices  at  Westminster,  on  a 
general  return  day,  to  shew,  &c.  why  the  penalty  of  the  recognizance 

i  R.  E.   15  Geo.  II.   K.  B.  Ante,  149.  "  3  Bur.  1791. 

Cas.  Pr.  C.  P.  18.  Imp.  C.  P.  532.  *  14  East,  539. 

r  Ante,  *309.  ?  Append.  Chap.  XLIII.  §  7. 

•  Ante,  587.  z  2  Salk.  439.  4  Salk.  320. 2  Ld.  Raym. 

•  Stat.  8  &.  9  W.  III.  c.  11.  §  3.    3  Bos.  804.  S.  C. 

h  Pul.  14.  a  Append.  Chap.  XLIII.  §  8,  9.  11, 12. 
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should  not  he  made  of  each  of  their  lands  and  chattels,15  &c.  On  a 
recognizance  of  bail,  the  scire  facias  against  the  principal  is  in  hac 
parte,  or  that  he  do  and  receive  what  the  court  shall  consider  of  him 
in  this  behalf;  but  against  the  bail  it  is  in  ed  parte,  or  that  they  do 
and  receive  what  the  court  shall  consider  of  them  in  that  [*1151] 
behalf. c  And  where  a  scire  facias  was  brought  against  three  per- 
sons as  bail,  upon  a  recognizance  acknowledged  by  them  and  the 
principal  jointly,  the  writ  abated;  because  this  being  founded  on  a 
record,  the  plaintiff  ought  to  set  forth  the  cause  of  the  variance  from 
the  record,  as  that  one  was  dead:^  But  if  an  action  be  brought  upon 
a  joint  bond  against  three  only,  when  there  are  four  or  five  obligors, 
there  the  defendant  ought  to  shew  that  it  was  made  by  them  and 
others  in  full  life,  not  named  in  the  writ;  for  otherwise  the  court 
will  not  intend  that  the  bond  was  sealed  by  all  of  them.6  In  scire 
facias  to  have  execution  for  the  damages  and  costs  recovered  against 
I.  B.  upon  a  recognizance  of  bail,  conditioned,  in  case  the  said  I.  B. 
and  G.  K.  should  be  condemned,  that  I.  B.  and  G.  K.  should  pay, 
&c.  or  render  themselves,  the  plaintiffs  allege  that  I.  B.  and  G.  K. 
have  not  paid,  &c.  or  rendered  themselves,  according  to  the  form 
and  effect  of  the  recognizance;  the  court  of  King's  Bench  held,  on 
special  demurrer,  that  the  breach  was  ill  assigned:  for  non  constat 
but  that  I.  B.,  who  was  alone  condemned,  has  paid  or  rendered/ 

By  the  recognizance  of  bail  in  error,  which  will  be  more  fully 
treated  of  in  the  next  chapter,  the  plaintiff  or  plaintiffs  in  the  writ 
of  error  become  bound,  with  two  sufficient  sureties,  in  double  the 
sum  adjudged  to  be  recovered  by  the  former  judgment,  to  prosecute 
the  writ  of  error  with  effect,  and  also  to  satisfy  and  pay,  if  the  judg- 
ment be  affirmed,  as  well  the  debt  or  damages  and  costs  adjudged 
upon  the  former  judgment,  as  also  all  costs  and  damages  to  be 
awarded  for  the  delay  of  execution,  s  Therefore,  if  the  writ  of 
error  be  non-prossed  or  discontinued,  or  the  judgment  affirmed,  the 
defendant  in  error  may  proceed  against  the  bail  upon  their  recogni- 
zance, by  action  of  debt  or  scire  facias  at  his  election:  And  as  a 
render  in  this  case  will  not  excuse  the  bail,h  there  is  no  occasion  to 
sue  out  a  capias  ad  satisfaciendum,  in  order  to  proceed  against 
them. 

The  scire  facias  against  bail  in  error  should  be  brought  in  the  same 
court  where  the  recognizance  was  taken,  unless  it  was  taken  in 
the  Common  Pleas,  and  then  the  scire  facias  may  be  brought 
*either  in  that  court,  or  in  the  King's  Bench,  to  which  the  [*1152] 
record  is  supposed  to  be  removed.1     This  writ  is  made  out  by  the 


b  Append.  Chap.  XLIII.  §  10. 13.  And  scire  facias  against  bail  to  the  action,  2 

for  the  form  of  a  scire  facias  against  bail  Wms.  Saund.  71.  c.  to  72.  c. 
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minuter,  on  the  removal  of  a  cause  under  s  Stat.  3  Jac.  I.  c.  8.  13  Car.  II.  stat.  2. 
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clerk  of  the  errors;k  and,  on  a  recognizance  taken  in  the  King's 
Bench,  it  recites  not  only  the  recognizance,  but  the  condition  of  it, 
and  the  affirmance  of  the  judgment,1  &c.  but  on  a  recognizance  taken 
in  the  Common  Pleas,  the  scire  facias  merely  states  the  recogni- 
zance, and  the  non-payment  of  the  sum  acknowledged  to  be  due;1" 
for  in  that  court,  the  condition  of  the  recognizance  in  error  is  not 
incorporated,  as  it  is  in  a  recognizance  of  hail  on  a  capias  ad  respon- 
dendum, but  is  subscribed  by  way  of  defeazance;  so  that  the  recog- 
nizance and  condition  are  two  distinct  records:"  And  besides,  if  the 
condition  were  stated,  it  would  be  necessary  to  state  also  the  affirm- 
ance of  the  judgment,  which  might  occasion  difficulty,  if  the  bail 
were  to  appear,  and  plead  nul  ticl  record  of  the  judgment  of  affirm- 
ance, which  remains  in  the  King's  Bench." 


A  scire  facias  upon  a  judgment  is  either  by  or  against  the  same  or 
different  parties.  As  between  the  same  parties,  it  will  be  proper  to 
treat  of  a  scire  facias,  in  the  following  cases;  first,  after  a  year  and 
a  day;  secondly,  after  a  writ  of  error  brought  in  the  King's  Bench, 
to  compel  the  plaintiff  in  error  to  assign  errors;  thirdly,  when  judg- 
ment is  given  in  covenant  or  annuity,  or  in  debt  on  bond  conditioned 
for  the  payment  of  an  annuity,  or  of  money  by  instalments,  or  for 
the  performance  of  covenants,  and  damages  arise,  or  money  becomes 
payable,  on  the  same  security,  after  the  judgment;  and  fourthly, 
when  the  debt  or  damages  recovered  are  to  be  levied  out  of  future 
effects,  or,  in  the  case  of  an  executor  or  administrator,  de  bonis  pro- 
priis.     And  first,  of  the  scire  facias  after  a  year  and  a  day. 

At  common  law,  in  real  actions,  when  land  was  recovered,  the 
demandant  after  the  year,  might  have  taken  out  a  scire  facias  to 
revive  the  judgment;  because  the  judgment  being  particular  quoad 
the  land,  with  a  certain  description,  the  law  required  that  the  execu- 
tion of  that  judgment  should  be  entered  upon  the  roll,  that  it  might 
be  seen,  whether  execution  was  delivered  of  the  same  thing  of 
which  judgment  was  given:  and  therefore,  if  there  was  no  execu- 
tion appearing  on  the  roll,  a  scire  facias  issued,  to  shew  cause  why 
f*1153]  execution  ^should  not  be  awarded :P  Besides,  in  real  actions, 
if  execution  was  not  sued  within  the  year,  a  scire  facias  lay  for  the 
land;  because  no  other  advantage  could  be  taken  of  the  judgment, 
as  an  action  of  debt  could  not  be  maintained  thereon. i 

But  if  the  plaintiff,  after  he  had  obtained  judgment  in  a  personal 
action,  had  lain  by,  and  taken  no  process  of  execution  within  the 
year,  he  was  put  to  a  new  original  upon  his  judgment,  and  no  scire 
facias  was  issuable;  because  there  wras  not  a  judgment  for  any  par- 
ticular thing  in  the  personal  action,  with  which  the  execution 
could  be  compared:  Therefore,  after  a  reasonable  time,  which  was 
a  year  and  a  day,  it  was  presumed  to  be  executed,  and  the  law  al- 


k  Barnes,  93.  against  bail  in  error,  2  Wms.  Saund.  72. 
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lowed  him  no  scire  facias,  to  shew  cause  why  there  should  not  be 
execution;  but  if  the  party  had  exceeded  his.  time,  he  was  put  to 
his  action  on  the  judgment,  and  the  defendant  was  obliged  to  shew 
how  the  debt,  of  which  the  judgment  was  evidence,  was  discharged.1' 

To  remedy  this,  and  make  the  modes  of  proceeding  more  uniform 
in  both  actions,  the  statute  of  Westm.  2.  (13  Edw.  I.)  stat.  1.  c.  45. 
gave  a  scire  facias  to  the  plaintiff  in  a  personal  action  to  revive  the 
judgment,  when  he  had  omitted  to  sue  execution  within  the  year 
after  judgment  was  obtained.3  The  words  of  the  act  are,  "that 
those  things  which  are  found  enrolled  before  them  that  have  the 
record,  or  contained  in  fines,  whether  they  be  contracts,  covenants, 
obligations,  services  or  customs,  recognizances,  or  other  things 
whatsoever  enrolled,  to  which  the  king's  court  may  lawfully  give 
effect,  from  henceforth  shall  have  such  force,  that  hereafter  it  shall 
not  be  necessary  to  implead  upon  them:  But  when  the  plaintifi 
comes  to  the  king's  court,  if  the  recognizance  or  fine  levied  be 
recent,  that  is  to  say,  levied  within  the  year,  he  shall  forthwith  have 
a  writ  of  execution  of  the  same  recognizance.  And  if  perchance 
the  recognizance  were  made,  or  fine  levied,  of  a  longer  time  past, 
the  sheriff  shall  be  commanded,  that  he  make  known  to  the  party 
of  whom  the  complaint  is  made,  that  he  be  before  the  justices  at 
a  certain  clay,  to  shew  if  he  has  any  thing  to  say,  why  such  matters 
enrolled,  or  contained  in  the  fine,  ought  not  to  be  executed:  And  if 
he  do  not  come  at  the  day,  or  come  and  can  say  nothing  why  exe- 
cution ought  not  to  be  made,  the  sheriff  shall  be  commanded  to 
cause  the  thing  enrolled,  or  contained  in  the  fine  to  be  executed." 
But  notwithstanding  this  statute,  the  plaintiff  *may  still  [~1154] 
proceed,  if  he  think  proper,  by  action  of  debt  on  the  judgment. 

It  hath  been  doubted,  whether  a  scire  facias  lay  to  revive  a  judg- 
ment in  ejectment,  after  a  year  and  a  day,  either  by  the  common 
law,  or  by  forc*e  tt  the  above  statute;  for  at  common  law,  this  was 
looked  upon  as  a  personal  action,  and  it  was  thought  that  the  statute 
extended  only  to  such  personal  actions  in  which  debt  or  damages 
were  recovered,  and  not  to  provide  a  remedy  in  this  case,  since  at 
the  time  of  making  the  act,  the  possession  was  not  recovered  in 
this  action:  But  it  seems  now  to  be  settled,  and  is  confirmed  by 
daily  practice,  that  a  scire  facias  lies  on  a  judgment  in  ejectment; 
for  the  words  of  the  act  are,  "  whether  they  be  contracts,  &c.  or 
other  things  whatsoever  enrolled,"  which  comprehend  all  judg- 
ments, and  give  the  like  remedy  on  them  by  scire  facias,  as  the  de- 
mandant had  on  a  judgment  in  a  real  action  at  common  law.1  In  a 
late  case  however,  where  it  appeared  that  the  lessor  of  the  plaintiff 
had  neglected  to  sue  out  a  writ  of  possession  for  more  than  twenty 
years  after  the  recovery  in  ejectment,  and  in  the  mean   time  there 
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had  been  several  changes  of  the  properly  and  possession,  the  court 
of  King's  Bench  refused  to  grant  a  rule  for  issuing  a  scire  facias  to 
revive  the  judgment.11 

The  reason  why  the  plaintiff  is  put  to  his  scire  facias  after  the 
year  is,  because  when  he  lies  by  so  long  after  judgment,  it  shall  be 
presumed  that  he  hath  released  the  execution;  and  therefore  the 
defendant  shall  not  be  disturbed,  without  being  called  'upon,  and 
having  an  opportunity  in  court  of  pleading  the  release,  or  shewing 
cause,  if  he  can,  why  the  execution  should  not  go:x  And  it  is 
said,  that  if  the  plaintiff  delay  executing  a  writ  of  inquiry  till  a 
year  after  interlocutory  judgment,  he  cannot  do  it  after,  without 
a  scire  facias  J  The  year  must  be  computed  from  the  day  of  sign- 
ing judgment;2  and  the  year  depending  upon  the  statute  13  Edw. 
I.  c.  45.  the  words  of  which  are  "  infra  annum,"  is  to  be  reckoned 
by  calendar  months,  and  not  by  terms.a  And  if  the  plaintiff  sue  a 
scire  facias  within  a  year  after  the  judgment,  he  cannot  afterwards 
have  a  capias  within  the  year,  till  he  hath  a  new  judgment  in  the 
scire  facias.h 

[*1155]  The  general  rule,  however,  that  the  plaintiff  cannot  take 
out  execution  after  the  year,  without  a  scire  facias,  must  be  under- 
stood with  the  following  restrictions.  When  a  fieri  facias  or  capias  ad 
satisfaciendum  is  taken  out  within  the  year,  and  not  executed,  a  new 
writ  of  execution  may  be  sued  out  at  any  time  afterwards,  without  a 
scire  facias;  provided  the  first  writ  be  returned  and  filed, c  and  con- 
tinuances entered  from  the  time  of  issuing  it;d  which  continuances 
may  be  entered  after  the  issuing  of  the  second  writ,  unless  a  rule  be 
made  upon  motion,  for  the  proceedings  to  remain  in  statu  quo.  And 
formerly,  if  judgment  had  been  given,  and  no  execution  sued  out 
within  the  year,  yet  the  plaintiff  might  afterwards  have  entered  an 
award  of  an  elegit  on  the  roll  of  the  judgment,  jjs  of  the  same  term 
with  the  judgment,  and  thence  continued  it  down* by  vicccomes  non 
misit  breve:  And  though  the  court  at  first  inclined  to  think,  that  an 
elegit  ought  to  be  actually  taken  out  within  the  year,  yet  being  in- 
formed by  the  clerks  of  the  court,  that  it  had  been  the  practice  for 
many  years  to  make  such  an  entry,  &c.  it  was  said  to  be  the  law  of 
the  court,  and  they  ordered  the  execution  to  stand. e  But  in  a  late 
case/ the  court  of  King's  Bench  was  of  opinion,  that  there  was  no 
reason  to  distinguish  between  an  elegit  and  other  executions:  and 
therefore,  where  an  elegit  had  been  issued  after  a  year,  without  a 
scire  facias,  or  any  previous  writ  sued  out  within  the  year,  to  war- 
rant it,  the  court  set  it  aside  for  irregularity;  although  the  award  of 

«  2  Barn.  &,  Aid.  773.  1  Chit.  Rep.  535.  *  1  Rol.  Abr.  900. 

S.  V.  c  2  Wife.  82.  Barnes,  213.  S.  <'. 

*  2Inst.470.  dCo.  Lit.  290.  b.  2  Inst.  471.  2  Leon, 
y  12  Mod.  500.  Sed.  qusere,  whether  a  77,  8.  1  Sid.  59.  1  Keb.  159.  S.  C.  Cafth. 

term's  notice  is  not  in  this  case  sufficient?  283.  Comb.  232.  S.  C.  3  Salk.  321.  1  Str. 

Jlnlr,  625.  11.  M.  1654.  §  21.  (c.)  C.  P.  100. 

and  see  6  Moore,  517.  e  Carth.  283.  Comb.  232.  S.  C. 

•  Barnes*  197.  f  Putland  v.   Puthnd  &  another,    E 
»1  Str.  301.  and  see  6  Mod.  11.  1  Chit.  57  Geo.   111.   K.   B.   2    Chit.    Rep.    384. 

Rep.  669.  (a.)  S.  C. 
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an  elegit  had  been  entered  on  the  roll,  with  continuances,  after  the 
•rule  was  moved  for. 

If  the  plaintiff  have  judgment  with  a  cesset  executio,  or  stay  of 
execution,  for  a  year,  he  may,  after  the  year,  take  out  execution 
without  a  scire  facias;"  because  the  delay  is  by  consent  of  parties, 
and  in  favour  of  the  defendant;  and  the  indulgence  of  the  plaintiff 
ought  not  to  be  turned  to  his  prejudice:  But  if  the  plaintiff  do  not 
take  out  execution  within  a  year  after  the  cesset  executio  is  determined, 
he  must  sue  out  a  scire  facias.11  It  is  usual  to  insert  a  clause  in 
annuity  deeds,  &c.  that  when  execution  is  not  taken  out  within  a 
year,  it  shall  not  be  necessary  to  revive  the  judgment  by  scire  facias; 
and  it  seems  that  the  court  will  give  effect  to  this  clause,  by  permit- 
ting execution  to  be  taken  out  accordingly.' 

*So,  if  the  defendant  bring  a  writ  of  error,  and  thereby  [*1156] 
hinder  the  plaintiff  from  taking  out  execution  within  the  year,  and  the 
judgment  be  affirmed,  the  plaintiff  in  error  nonsuited,  or  the  writ  of 
error  abated  or  discontinued,  the  defendant  in  error  may  proceed  to 
execution  after  the  year,  without  a  scire  facias;k  because  the  writ  of 
error  was  a  supersedeas  to  the  execution,  and  the  defendant  in  error 
must  wait  till  it  be  determined.  It  has  even  been  holden,  in  one 
case,1  that  if  a  writ  of  error  be  brought  after  the  year  is  elapsed,  and 
thereupon  the  former  judgment  is  affirmed,  such  affirmance  will  re- 
vive the  former  judgment,  and  enable  the  party  to  take  out  execu- 
tion, without  a  scire  facias:  But  from  this  case  it  seems,  that  if  the 
plaintiff  in  error  be  nonsuited,  or  the  writ  of  error  discontinued, 
there  can  be  no  execution  of  the  former  judgment,  without  a  scire 
facias. 

It  was  formerly  holden,  that  if  the  plaintiff  were  restrained  by 
injunction  out  of  Chancery  for  a  year,  he  could  not  take  out  execu- 
tion afterwards,  without  a  scire  facias;m  because  the  courts  of  law  do 
not  take  notice  of  Chancery  injunctions,"  as  they  do  of  writs  of 
error:  besides,  it  might  be  no  breach  of  the  injunction,  to  take  out 
execution  within  the  year,  and  continue  it  down  by  vicecomes  non 
misit  breve,  which  cannot  be  done  in  the  case  of  a  writ  of  error.  But 
in  a  modern  case,0  where  it  appeared  that  the  whole  delay  had  arisen 
on  the  part  of  the  defendant,  by  bills  in  Chancery  for  injunctions, 
and  by  obtaining  time  for  payment,  &c.  the  court  of  King's  Bench 
were  unanimous  that  this  rule,  of  reviving  a  judgment  above  a  year 
old  by  scire  facias  before  execution,  which  was  intended  to  prevent 
a  surprise  upon  the  defendant,  ought  not  to  be  taken  advantage  of 
by  one,  who  was  so  far  from  being  surprised  by  the  delay,  that  he 
himself  had  been  trying  all  manner  of  methods,  whereby  he  might 
delay  the  plaintiff;  and  therefore  they  discharged  the  rule  for  setting 
aside  the  execution  with  costs. 

The  scire  facias  upon  a  judgment  must  be  sued  out  of  the  same 


s  6  Mod.  288.  1  Salk.  322.  S.  C.  3  Salk.  321. 

h  2  Cromp.  102.  '  1  Rol.  Rep.  104.  Cro.  Jac.  364.  S.  C. 

I  2  Smith  R.  66.  2  Lee's   Prac.   Die.         »  6  Mod.  288.  1  Salk.  322.  S.  C.  1  Str. 

1073.  2  Barn.  &  Cres.  242.  301.  S.  P. 

t  2  Inst.  471.  5  Co.  88.  Cro.  Eliz.  416.         °  1  Salk.  257. 
Carth.  237-  6  Mod.  288. 1  Salk.  322.  S.C.         "2  Bur.  660.  and  see  6  Moore,  517. 


1156  OF  SCIRE  FACIAS. 

court  where  the  judgment  was  given,  if  the  record  remains  there;!1 
or  if  it  has  been  removed,  out  of  the  court  where  the  record -is. . 
If  the  judgment  be  under  seven  years  old,  the  plaintiff  may,  in 
either  court,  sue  out  a  scire  facias,  as  a  matter  of  course,  on  a 
proper  praecipe,^  without  any  rule  or  motion:  If  it  be  above  seven 
years,  but  under  /en,  he  cannot  have  a  scire  facias,  without  a  sidc- 
[*1157]  bar  or  treasury  *rtile.r  Formerly,  if  the  judgment  had 
been  above  ten  years  old,  there  must  have  been  a  motion  to  the 
court,  in  the  King's  Bcnch,s  supported  by  an  affidavit  of  the  debt 
being  due,  the  judgment  unsatisfied,  and  the  defendant  living;1  upon 
which  the  rule  was  absolute  in  the  first  instance,  unless  the  judg- 
ment were  of  more  than  twenty  years  standing,  and  then  there 
must  have  been  a  rule  to  shew  cause.  But  now,  if  the  judgment 
be  above  ten  and  under  fifteen  years  old,  the  rule  is  absolute  in  the 
first  instance,  on  an  affidavit  of  the  debt  being  due,  &c. ;  and  may 
be  drawn  up  on  a  motion  paper  signed  by  counsel:  If  it  be  above 
fifteen  years  old,  there  must  be  a  rule  to  shew  cause."  In  the  Com- 
mon Pleas,  where  the  judgment  is  more  than  ten  years  old,  the 
court  must  be  moved  in  term  time,  for  leave  to  issue  a  scire  facias 
to  revive  it;  and  will  order  that  no  execution  be  taken  out  thereon, 
without  a  return  of  scire  feci,  or  an  affidavit  of  personal  notice  to 
the  defendants  Therefore,  where  a  writ  of  scire  facias  was  issued 
more  than  ten  years  after  the  judgment,  on  a  motion  paper  signed 
by  a  Serjeant  in  vacation,  and  the  defendant  had  no  personal  notice 
of  the  proceeding,  the  court  set  aside  the  judgment  signed  thereon 
for  irregularity :>'  And  if  the  judgment  be  above  txoenty  years  old, 
there  must  be  a  rule  to  shew  cause.2 

A  scire  facias  upon  a  judgment,  after  a  year  and  a  day,  states  the 
judgment  recovered  by  the  plaintiff;  which  differs  according  to  the 
nature  of  the  action,  and  the  court  in  which  it  was  obtained:  And 
when  a  scire  facias  is  brought  on  a  judgment  in  the  King's  Bench, 
the  plaintiff  must  shew  where  the  court  of  King's  Bench  was  holden, 
because  that  court  is  ambulatory:  But  if  it  be  brought  upon  a  judg- 
ment in  the  Common  Pleas,  it  is  otherwise;  because  that  court  is 
confined  to  a  certain  place. a  It  then  states,  that  although  judgment 
be  thereupon  given,  yet  execution  of  the  debt  or  damages  still  remains 
to  be  made;  and  commands  the  sheriff,  to  make  known  to  the  de- 
fendant, that  he  be  in  court  at  the  return-day,  to  shew  why  the 
plaintiff  ought  not  to  have  execution  against  him  for  the  debt  or 
damages,  according  to  the  form  and  effect  of  the  recovery,  &c.b 
This  being  a  judicial  writ,  must  pursue  the  nature  of  the  judgment: 
[¥115S]  therefore,  if  a  joint  judgment  be  obtained  against  two,  the 


p  Com.  Dig-,  tit.  Pleader,  3  L.  3.  Chit.  Rep.  535.  S.  C.  1  Dowl.  &  Ryl.  181. 

<)  Append.  Chap.  XLIII.  §  60.  Jink,  491,  2.  492.  (#.)  493. 

r2Salk.  598.  Sty.  P.  R.  575.  Ed.  1707.  *  2  Blac.  Rep.  1140.  Append.    Chap. 

Ante,  490.  Append.  Chap.  XLIII.  §  58.  XLIII.  §  59. 

s  Id.  ibid.  2  Lil.  P.  P.  498.  Ed.  1719.  1  y  3  Moore,  757-  1  Brod.  &  Bing.   381. 

Inst.  Cler.  152.  S.  C 
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scire  facias  must  be  against  both  :c  And  in  setting  out  the  judgment, 
if  there  be  a  material  variance,  it  will  be  fatal,  on  nul  tiel  record. 

When  a  scire  facias  is  brought  in  the  King's  Bench,  upon  a 
judgment  of  an  inferior  court,  it  must  appear  in  the  writ  itself,  how 
the  judgment  came  into  the  King's  Bench,  whether  by  certiorari 
or  by  writ  of  error,  because  the  execution  is  different;'1  for  if  it  came 
by  certiorari,  the  scire  facias,  we  have  seen,e  ought  to  shew  the 
particular  limits  of  the  inferior  jurisdiction,  and  pray  execution  within 
those  limits:  But  if  the  judgment  be  removed  into  the  King's  Bench 
by  writ  of  error,  and  affirmed,  the  party  may  have  execution  in  any 
part  of  England;  for  by  the  affirmance,  it  is  become  the  judgment 
of  the  King's  Bench. f 

After  the  judgment  has  been  once  revived  by  scire  facias,  if  the 
plaintiff  do  not  take  out  execution  within  a  year,£  or  the  defendant 
die  before  execution,11  the  plaintiff  cannot  afterwards  take  it  out, 
without  a  new  scire  facias,  or  action  on  the  judgment;  but  he  may 
have  a  new  writ  without  motion,  for  the  judgment  was  revived 
before.' 

Secondly:  As  the  parties,  in  the  King's  Bench,  have  no  day  in 
court  given  to  either  of  them,  on  the  removal  of  the  record  by  writ 
of  error,  the  defendant  in  error  hath  no  other  way  of  compelling 
the  plaintiff  to  assign  his  errors,  than  by  suing  out  a  writ  of  scire 
facias  quare  executionem  non,  &c.  ;k  and  if  upon  such  writ,  the 
plaintiff  in  error  do  not  assign  errors,  but  suffer  judgment  to  pass  by 
default  upon  scire  feci,  or  two  nihils,  no  errors  afterwards  assigned 
shall  prevent  execution.1  This  writ,  and  the  proceedings  thereon, 
will  be  more  fully  treated  of  in  the  next  chapter."1 

Thirdly:  With  respect  to  demands  arising  after  the  judgment,  it 
is  said  to  have  been  adjudged,  that  in  covenants  perpetual,  as  to  re- 
pair, &c.  if  they  be  once  broken,  and  an  action  of  covenant  brought, 
and  a  recovery  had  thereon,  if  they  be  afterwards  broken,  the  plaintiff 
*shall  have  a  scire  facias  upon  the  judgment,  and  need  not  [*1159] 
bring  a  new  writ  of  covenant.11 

Upon  a  writ  of  annuity,  the  old  books  differ  as  to  the  necessity 
of  a  scire  facias,  in  order  to  have  execution  for  subsequent  arrears. 
In  some  books  it  is  said,  that  if  judgment  be  given  in  a  writ  of  an- 
nuity, the  plaintiff  shall  have  execution,  within  a  year  after  every 
day  of  payment,  by  fieri  facias  or  elegit,  though  it  be  many  years 
after  the  judgment;0  but  other  books  seem  to  hold  a  different  doc- 
trine, and  that  for  arrearages  incurred  after  the  judgment,  it  is 

c  2  Salk.  598.   Carth.  105.  S.  C.  and  a  day,  2  Wms.  Saund.  6.  (l).e./.  g. 

d  3  Salk.  320.   1  Ld.  Raym.  216.  S.  C.         *  Godb.  68.    2  Leon.   107.  Append, 

but  see  the  statutes  19  Geo.  III.  c.  70.  and  Chap.  XLIII.  §  75,  6. 
33  Geo.  III.  c.  68.  Ante,  *402.  1032.  l  Carth.  40,  41. 

e  Ante,  *402.  m  p0l.  the  form  of  a  scire  facias  to  dis- 

f  Append.  Chap.  XLIU.  §  77,  Sz.c.1  Ld.  prove  a  debt,  in  the  mayor's  court  of 

Raym.  216.  3  Salk.  320.  S.  C.  and  see  3  London,  after  judgment  and  execution 

Durnf.  k.  East,  657.  on  a  foreign  attachment,  see  Append. 

s  2  Cromp.  103.  Chap.  XLIII.  §  80. 

i>  2  Salk.  598.  ->  Cro.  Eliz.  3.  but  see  3  Leon.  51. 

»  Id.  ibid.   And  see  further,  as  to  the         °21  Edw.  III.  22.  2  Inst.  471.  1  Rol. 
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• 
necessary  to  have  a  scire  facias,  in  order  that  the  defendant  may  have 
an  opportunity  of  pleading  payment,  or  rather  matter  in  har  of  exe- 
cution:1' And  this  latter  opinion  is  in  some  measure  confirmed  by  the 
language  of  the  judgment,  which  is  to  recover  the  annuity,  and  ar- 
rearages of  the  same,  as  well  before  the  bringing  of  the  action  as 
afterwards,  up  to  the  time  when  judgment  is  given;i  but  the  amount 
of  the  arrearages  subsequent  to  the  judgment  not  being  ascertained, 
it  seems  to  be  necessary  to  have  a  scire  facias,  to  warrant  an  exe- 
cution. 

In  an  action  of  debt  on  bond,  conditioned  for  the  payment  of  an 
annuity,  after  judgment  had  been  once  obtained,  it  does  not  seem 
to  have  been  formerly  necessary  to  have  a  scire  facias,  to  warrant 
an  execution  for  subsequent  arrears;  but  an  execution  might  have 
been  sued  out  for  such  arrears,  without  a  scire  facias,  at  any  time 
within  a  year  after  they  were  incurred;  or  even  afterwards,  if  a  writ 
of  execution  had  been  previously  taken  out  and  returned,  and  was 
properly  continued  down.1-  Under  such  an  execution,  however,  the 
plaintiff  was  not  allowed  to  levy  the  whole  penalty,  but  only  the 
arrears;  and  therefore,  where  he  levied  the  whole  penalty,  the  court 
of  Common  Pleas  made  a  rule  upon  him  to  refund  the  overplus,  be- 
yond what  would  satisfy  the  arrears,  and  that  judgment  should  stand 
as  a  security,  with  liberty  to  take  out  execution  as  future  arrears 
should  arise.9  And  if  judgment  be  entered  up  for  the  penalty  of  a 
bond,  given  to  secure  an  annuity,  and  the  defendant  taken  in  execu- 
tion thereon,  when  the  warrant  of  attorney,  under  which  such  judg- 
ment was  entered  up,  only  authorized  the  taking  out  execution  for 
the  arrears,  the  court,  we  have  seen,1  will  set  aside  the  execution  in 
[1160]  ioto,  and  not  merely  charge  *the  defendant  pro  tanto.u  So, 
in  an  action  of  debt  on  bond,  conditioned  for  the  payment  of  money 
by  instalments,  where  the  proceedings  were  stayed  on  payment  of 
one  or  more  of  the  instalments,  and  judgment  entered  as  a  security 
for  the  remainder,  with  a  stay  of  execution  till  they  should  become 
due,  it  does  not  seem  to  have  been  formerly  necessary  for  the  plain- 
tiff to  sue  out  a  scire  facias,  for  the  recovery  of  subsequent  instal- 
ments, if  execution  was  taken  out  within  a  year  after  each  default.* 
But  now,  as  a  bond  conditioned  for  the  payment  of  an  annuity,  or 
of  money  by  instalments,  is  holden  to  be  within  the  statute  8  &  9 
W.  III.  c.  11.  §  8.5'  it  seems  necessary  to  proceed  by  scire,  facias 
on  that  statute,  for  subsequent  arrears,  or  instalments ;'■  unless  judg- 
ment be  entered  up  on  a  warrant  of  attorney,  which  is  not  within 
the  statute." 

When  judgment  is  entered  in  an  action  of  debt  on  bond,  or  on 
any  penal  sum,  for  non-performance  of  covenants  or  agreements  in 


r  11   Hen.   IV.  34.  Bro.  Abr.  tit.  An-  '■Ante,  1035. 
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1  Rol.  Abr.  829.  1  Salk.  258.  2  Salk.  600.  Barnes,  288.  Ante,  588,  9.  2  Wms.  Saund. 
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any  indenture,  deed  or  writing  contained,  we  may  remember, b  that 
by  the  statute  8  &  9  W.  III.  c.  11.  §  8.  it  remains  as  a  security  to 
answer  such  damages  as  shall  or  may  be  sustained,  for  further  breach 
of  any  covenant  or  covenants  in  the  same  indenture,  deed  or  writing 
contained  :  and  the  statute  further  directs,  that  "  the  plaintiff  may 
have  a  scire  facias  upon  the  said  judgment  against  the  defendant, 
or  against  his  heir,  tertenants,  executors  or  administrators,  suggest- 
ing  other  breaches  of  the  said  covenants  or  agreements,  and  to  sum- 
mon him  or  them  respectively  to  show  cause,  why  execution  should 
not  be  had  or  awarded  upon  the  said  judgment;0  upon  which  there 
shall  be  the  like  proceeding,  as  in  the  action  of  debt  upon  the  said 
bond  or  obligation,  for  assessing  damages  upon  trial  of  issues  joined 
upon  such  breaches,  or  inquiry  thereof  upon  a  writ  to  be  awarded  in 
manner  as  therein  directed  ;  and  that  upon  payment  or  satisfaction 
of  such  future  damages,  costs  and  charges,  all  further  proceedings  on 
the  said  judgment  are  again  to  be  stayed,  and  so  toties  quoties,  and 
the  defendant,  his  body,  lands  or  goods,  shall  be  discharged  out  of 
execution." 

Fourthly:  With  regard  to  future  effects,  it  is  enacted  by  the 
statute  5  Geo.  II.  c.  30.  §  9.  that  "  in  case  any  commission  of  bank- 
ruptcy  shall  issue  against  any  person  or  persons,  who  shall  have 
been  discharged  by  virtue  of  that  act,  or  shall  have  compounded 
with  his  her  or  their  creditors,  or  delivered  to  them  his  her  or  their 
*estate  or  effects,  and  been  released  by  them,  or  been  dis-  [*1161] 
charged  by  any  act  for  the  relief  of  insolvent  debtors,  then  and  in 
either  of  those  cases,  the  body  and  bodies  only  of  such  person  and 
persons,  conforming  as  therein  mentioned,  shall  be  free  from  arrest 
and  imprisonment,  by  virtue  of  that  act;  but  the  future  estate  and 
effects  of  every  such  person  and  persons  shall  remain  liable  to  his 
her  or  their  creditors,  as  before  the  making  of  that  act:  (the  tools  of 
trade,  necessary  household  goods  and  furniture,  and  necessary  wear- 
ing apparel  of  such  bankrupt,  and  his  wife  and  children,  only  ex- 
cepted,) unless  the  estate  of  such  person  or  persons,  against  whom 
such  commission  shall  be  awarded,  shall  produce,  clear  after  all 
charges,  sufficient  to  pay  every  creditor  under  the  said  commission, 
fifteen  shillings  in  the  pound  for  their  respective  debts."  And 
there  is  a  similar  provision  in  the  statute  49  Geo.  III.  c.  121. d  with 
respect  to  an  assignee  becoming  bankrupt,  who  shall,  at  the  time  of 
the  commission  issuing  against  him,  be  indebted  to  the  estate  of  the 
bankrupt,  of  which  he  was  assignee,  to  the  amount  of  100/.  or  up- 
wards, in  respect  of  money  come  to  his  hands  as  such  assignee,  and 
wilfully  retained  or  employed  by  him  for  his  own  benefit.  Upon 
the  former  of  these  statutes  it  has  been  holden,  that  though  a  prior 
commission  be  superseded  by  consent,  a  second  bankruptcy  does  not 
protect  future  effects,  unless  fifteen  shillings  in  the  pound  are  paid 
under  the  second  commission :e  And  a  deed  of  composition  embrac- 
ing all  the  creditors,  under  which  many  of  them  came  in,  is,  in  case 
of  a  subsecpuent  commission  of  bankruptcy,  such  a  compounding  with 

"  Ante,  632.  and  sec  2   Wins.  Saund.         c  Append.  Chap.  XLIII.  §  S2. 
72.  g.  *  §  6.  Doug-.  46. 
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his  creditors,  as  will,  within  the  statute  5  Geo.  II.  c.  30.  §  9.  deprive 
the  bankrupt  of  the  benefit  of  his  certificate,  to  protect  his  future 
effects  from  being  liable  to  be  taken  in  execution,  although  some  of 
the  creditors  did  not  come  in  under  the  deed  of  composition. f  But 
a  deed  of  composition  framed  only  for  the  joint  creditors  of  several 
persons,  one  of  whom  afterwards  becomes  bankrupt,  is  not  such  a 
compounding  with  his  creditors,  as  will  avoid  the  effect  of  his  cer- 
tificate, or  subject  his  future  effects  to  be  taken  in  execution :  the 
compositions  which  the  statute  contemplates,  being  not  such  as  are 
limited  and  extend  to  a  particular  class  or  description  of  creditors, 
only,  but  such  as  are  general,  and  calculated  to  admit  all  creditors, 
of  whatever  description  they  may  be.g  And  the  proving  of  a  debt 
under  a  commission  of  bankruptcy  issued  against  a  person  who  had 
before  compounded  with  his  creditors,  and  whose  estate  under  the 
commission  had  not  produced,  nor  would  produce,  fifteen  shillings 
[*1162]  in  *the  pound,  but  who,  before  he  became  bankrupt,  paid 
the  creditors  with  whom  he  compounded,  the  full  amount  of  their 
debts,  was  held  to  discharge  the  bankrupt,  in  respect  of  his  future 
estate  and  effects,  from  an  action  for  the  debt  so  proved. h 

When  the  defendant  pleads  his  bankruptcy,  and  the  plaintiff  relies 
on  the  defendant  having  been  a  bankrupt  before,  it  is  sufficient  proof 
of  the  first  bankruptcy,  to  produce  tbe  proceedings,  and  to  show  that 
the  defendant  submitted  to  that  commission,  without  proving  the 
trading,  petitioning  creditor's  debt,  and  act  of  bankruptcy.1  To 
prove  that  the  defendant,  who  pleads  his  bankruptcy,  had  before  been 
discharged  as  a  bankrupt,  the  plaintiff  must  show  that  the  defendant 
obtained  his  certificate  under  the  former  commission,  either  by  the 
regular  proof  of  it,  or  by  secondary  evidence,  after  a  notice  to  pro- 
duce it:  Without  such  notice,  the  defendant's  affidavit  of  conformity 
under  the  former  commission,  was  holden  insufficient. k  And  the 
book  kept  in  the  office  of  the  secretary  of  bankrupts,  in  which  en- 
tries are  made  of  the  allowance  of  certificates,  is  not  secondary  evi- 
dence.1 But  after  notice  to  produce  the  former  certificate,  it  is 
enough  if  witnesses  state  they  were  employed  by  the  defendant  to 
solicit  that  certificate;  and  that  looking  at  the  entries  in  their  books, 
they  have  no  doubt  it  was  allowed  by  the  Lord  Chancellor.1  And 
the  certificate  under  a  second  commission  is  no  bar  to  an  execution 
against  the  bankrupt's  effects,  unless  it  appear  affirmatively,  that  his 
estate  had  produced,  clear  after  all  charges,  sufficient  to  pay  every 
creditor  under  the  commission  fifteen  shillings  in  the  pound,  for 
their  respective  debts:  Evidence  that  it  will  probably  produce  so 
much,  is  not  sufficient. m 

The  judgment  against  a  bankrupt,  under  the  above  circumstances, 
is  general,  if  given  before  he  has  obtained  his  certificate  under  the 
second  commission;  or  if  given  afterwards,  it  may  be  special,  against 
his  future  estate  and  effects,  with    the  exceptions  in   the  statute. 


'  1  Maule  &  Sel.  182.  *  4  Campb.  282.          >  3  Campb.  499. 

«  15  East,  619.  m  16  East,  225.  and  see  5  Durnf.  & 

h  3  Maule  &.  Sel.  78.  and  see  2  Chit.  East,  287. 1  Bos.  &  Pul.  467.  3  Esp.  Rep- 

Rep.  114.  Ante,  1049.  195.  Jungsfordv.  Tracey,  H.  43  Geo.  111. 

'  3  Esp.  Rep.  195.  K.  B. 
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On  a  general  judgment,  the  plaintiff,  it  seems,  cannot  sue  out  a  spe- 
cial execution  against  the  future  effects  of  the  bankrupt;  such  an 
execution  not  being  warranted  by  the  judgment."  But  where  the 
defendant,  having  given  a  warrant  of  attorney  to  confess  a  judgment, 
took  the  benefit  of  an  insolvent  act,  and  then  became  bankrupt  and 
obtained  his  certificate,  after  which  the  plaintiff  entered  up  a  gene- 
ral judgment,  and  sued  out  a  general  execution  against  his  effects; 
the  court  of  Common  Pleas  held  the  proceedings  to  be  regular,  and 
that  no  scire  * "facias  was  necessary  to  authorize  either  the  [*1163] 
judgment  or  execution;  no  dividend  appearing  to  have  been  made, 
nor  any  goods  taken  under  the  execution  more  than  the  plaintiff  was 
entitled  to.0 

When  a  writ  of  scire  facias  is  necessary,  as  where  the  judgment 
has  been  given  more  than  a  year,  and  the  defendant  in  the  mean 
time  has  been  taken  in  execution,  and  discharged  upon  obtaining 
his  certificate,  the  scire  facias  should  state  the  judgment,  and  the 
circumstances  which  make  the  defendant's  future  estate  and  effects 
liable  to  satisfy  it,  as  that  he  was  before  a  bankrupt,  or  had  com- 
pounded with  his  creditor?,  &c. ;  and  in  particular  it  is  necessary  to 
aver,  that  the  bankrupt's  estate  had  not  paid  fifteen  shillings  in  the 
pound  under  the  second  commission,  at  the  time  of  suing  out  the 
writ:  It  then  states,  that  the  defendant  has  become  seised  or  pos- 
sessed of  some  estate  or  effects;  and  commands  the  sheriff,  that  he 
make  known  to  the  defendant,  to  appear  in  court  at  the  return  day, 
to  shew  why  the  plaintiff  should  not  have  execution  of  the  debt  or 
damages,  to  be  levied  of  the  estate  and  effects  whereof  the  defend- 
ant hath  become  seised  or  possessed,  since  the  obtaining  of  his  cer- 
tificate under  the  last  commission,  except  his  tools,  &c.p 

By  the  Lords'  act,  (32  Geo.  II.  c.  28.  §  17.  20.)  we  may  remem- 
ber,"' that  "  notwithstanding  any  discharge  obtained  by  virtue  of 
that  act,  for  the  person  of  any  prisoner,  the  judgment  obtained 
against  every  such  prisoner  shall  continue  and  remain  in  force,  and 
execution  may  at  any  time  be  taken  out  thereon,  against  the  lands, 
tenements,  rents  or  hereditaments,  goods  or  chattels  of  any  such 
prisoner,  other  than  and  except  the  necessary  wearing  apparel  and 
bedding  for  himself  and  family,  and  the  necessary  tools  for  the 
use  of  his  trade  or  occupation,  not  exceeding  10/.  in  value  in  the 
whole,  as  if  he  had  never  been  before  arrested,  taken  in  execution, 
and  released  out  of  prison."  There  is  also  a  similar  provision  in 
the  statute  48  Geo.  III.  c.  123.  for  the  discharge  of  debtors  in  exe- 
cution for  small  debts.  And  it  has  been  determined,  that  the  effects 
acquired  by  an  insolvent,  after  his  discharge  under  the  34  Geo.  III. 
c.  69.  are  liable  to  be  taken  in  execution  for  a  debt  due  before. r  But 
an  execution  sued  out  against  the  goods  of  a  defendant  was  set  aside, 
and  the  money  which    had   been  levied  under   it   ordered  to  be 


»  1  Durnf.  &.  East,  80.  i  Jnte,  393. 
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restored;  the  defendant  having  been  discharged,  pending  the  action, 
under  the  insolvent  act,  1  Geo.  IV.  c.  119.s 

[*1164]  On  a  general  judgment,  obtained  against  a  defendant 
before  his  discharge  under  an  insolvent  act,  no  special  execution 
can  be  taken  out,  without  first  suing  out  a  scire  facias.1  And 
where  a  warrant  of  attorney  was  given  before  the  passing  of  an 
insolvent  act,  of  which  the  defendant  was  entitled  to  take  advantage 
by  pleading  in  discharge  of  his  person,  &c.  it  was  holden,  that  a 
general  judgment  signed  by  virtue  of  such  warrant  of  attorney, 
after  the  defendant's  discharge,  would  not  warrant  a  special  execu- 
tion under  the  act."  But  it  seems  that  in  this  case,  a  general  exe- 
cution, pursuing  the  judgment,  would  be  regular;  and  that  a  scire 
facias  is  unnecessary. x 

In  the  case  of  an  executor  or  administrator,  the  judgment 
against  him  is  either  upon  the  plaintiff's  confession  of  the  plea  of 
plene  administravit  or  plene  administravit  prseter,  for  the  debt 
or  damages  and  costs,  to  be  levied,  as  to  the  whole  or  in  part,  of 
the  goods  of  the  testator  or  intestate,  which-  shall  afterwards  come 
to  the  hands  of  the  defendant  to  be  administered;  which  is  called  a 
judgment  of  assets  quando  acciderint:  or  it  is  after  a  verdict, 
demurrer,  or  issue  of  nul  tiel  record,  or  by  confession  of  the  de- 
fendant, or  nihil  dicit,  for  the  debt  or  damages  and  costs,  to  be 
levied  of  the  goods  of  the  testator  or  intestate,  in  the  hands  of  the 
defendant,  if  he  hath  so  much  thereof  in  his  hands  to  be  aministered, 
and  if  not,  then  the  costs  to  be  levied  of  his  own  proper  goods.y 

In  the  first  case,  the  judgment  appears  to  be  founded  on  the  opi- 
nion of  the  court  in  Mary  Shipley's  case,2  where  it  was  holden, 
that  upon  a  plea  of  plene  administravit,  the  plaintiff  may  have 
judgment  for  his  debt  presently,  for  thereby  the  defendant  confesses 
the  debt;  but  he  cannot  have  execution,  until  the  defendant  have 
goods  of  the  deceased,  when  he  may  either  sue  out  a  scire  facias,a 
or  bring  an  action  of  debt  upon  the  judgment,  suggesting  a  devas- 
tavit: And  hough  this  opinion  was  questioned  in  the  case  of  Dor- 
chester v.  IVebb,1*  yet  in  a  subsequent  casec  it  was  established,  and 
has  ever  since  been  adhered  to.  So,  in  debt  against  an  heir,  if  he 
plead  nothing  by  descent,  the  plaintiff  may  have  judgment  pre- 
sently, and  a  scire  facias  when  assets  descend/1  But  by  taking 
judgment  of  assets  quando  acciderint,  the  plaintiff  admits  that  the 
[*1165]  defendant  has  fully  administered  *to  that  time;  and  there- 
fore on  a  scire  facias,  or  action  of  debt  on  the  judgment,  suggesting 
a  devastavit,  the  court  will  not  allow  the  plaintiff  to  give  "any  evi- 
dence of  effects  come  to  the  defendant's  hands  before  the  judgment.*5 
And  for  the  same  reason,  the  scire  facias  on  a  judgment  of  assets 

•  8  Price,  607.  *  8  Co.  134 
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quando  acciderint,  must  only  pray  execution  of  such  assets  as 
have  come  to  the  defendant's  hands  since  the  former  judgment; 
and  if  it  pray  execution  of  assets  generally,  it  cannot  be  supported/ 
Where,  upon  a  suggestion  of  assets,  a  scire  facias  was  taken  out, 
and  assets  were  found  for  part,  judgment  was  given  to  recover  so 
much  immediately,  and  the  residue  of  assets  in  futuro.% 

In  proceeding  upon  a  judgment  against  an  executor  or  adminis- 
trator, after  verdict,  &c.  it  is  usual  for  the  plaintiff  to  sue  out  a  fieri 
facias  de  bonis  testatoris,  si,  $c.  et  si  non,  de  bonis  propriis,  ac- 
cording to  the  judgment;11  upon  which  the  sheriff,  if  he  cannot  exe- 
cute the  writ  according  to  its  tenor,  either  returns  nulla  bona  gene- 
rally, or  nulla  bona  and  a  devastavit  by  the  defendant.1  On  the 
latter  return,  the  plaintiff,  we  have  seen,k  may  have  execution  im- 
mediately against  the  defendant,  by  capias  ad  satisfaciendum,  or 
fieri  facias  de  bonis  propriis:  But  on  the  former,  the  ancient 
course  was  to  issue  a  special  writ,  for  the  sheriff  to  inquire  whether 
the  defendant  had  wasted  any  of  the  goods  of  the  deceased:1  And  if 
a  devastavit  were  found,  and  returned  by  the  sheriff,  a  scire  facias 
issued  for  the  defendant  to  shew  cause,  why  the  plaintiff  should  not 
have  execution  de  bo?iis  propriis:  to  which  scire  facias  the  de- 
fendant might  appear,  and  plead  plene  administravit.m  But  now, 
for  the  sake  of  expedition,  the  inquiry  and  scire  facias  are  made 
out  in  one  writ,  which  is  called  a  scire  fieri  inquiry;  reciting  the 
judgment,  fieri  facias,  and  return  of  nulla  bona,  and  after  suggest- 
ing a  devastavit,  commanding  the  sheriff  to  cause  the  debt  or  dama- 
ges and  costs  to  be  made  of  \he  goods  of  the  testator  or  intestate,  if 
&c. ;  and  if  not,  then,  if  it  shall  appear  by  inquisition,11  that  the 
defendant  hath  wasted  the  goods  of  the  deceased,  to  give  notice  to 
the  defendant,  to  appear  in  court  at  the  return  of  the  writ,  to  shew 
cause  why  the  plaintiff  ought  not  to  have  execution  de  bonis  pro- 
priis:0 *And  there  must  be  the  same  notice  of  executing  [*1166] 
such  writ,  as  of  a  common  writ  of  inquiry.?  This  method  however, 
though  preferable  to  the  old  one,  is  seldom  pursued  at  this  day;  as 
the  plaintiff  is  not  allowed  any  costs,  unless  the  defendant  appear 
and  plead,  or  there  be  a  joinder  in  demurrer:  and  therefore  it  is 
more  usual,  on  the  return  of  nulla  bona  to  the  fieri  facias,  to  bring 
an  action  of  debt  on  the  judgment,  suggesting  a  devastavit. 


The  scire  facias,  upon  a  change  of  parties,  is  governed  by  the 
rule  laid  down  in  the  case  of  Penoyer  v.  Brace,0-  that  where  a  new 
person  is  to  be  benefited  or  charged  by  the  execution  of  a  judgment, 
there  ought  to  be  a  scire  facias,  to  make  him  party  to  the  judgment:  but 

'  6  Dumf.  &  East,  1.  and  see  2  Wms.  °  Thes.  Brev.  236,   kc.  Lil.  Ent.   666. 

Sannd.  219.  (2.)  Append.  Chap.  XLUM  84.     And  for  the 

s  Ferryman  &   Westwood,  cited  in  1  return  to  a  scire  fieri  inquiry,    see  Ap- 

Vent.  95.  &  1  Sid.  448.  pend.  Chap.  XL1I1.  §  118. 

•>  Cro.  Eliz.  887.  p  Gilb.  Cas.  95.   1  Str.  235.  623.  2  Ld. 

'  Tkes.  Brev.  116,  17.      *  Ante,  1064.  Ravm.  1382.  8  Mod.  366.  S.  C.  Cas.  Pr. 

i  Cro.  Eliz.  859.  887.  C.P.I. 
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where  the  execution  is  not  beneficial  or  chargeable  to  a  person  who 
was  not  party  to  the  judgment,  a  scire  facias  is  unnecessary.  On 
this  rule  depend  the  cases  of  marriage  y  bankruptcy,  and  death: 
and  first,  of  marriage. 

If  a  feme  sole  obtain  judgment,  and  she  afterwards  marry  before 
execution,  there  must  be  a  scire  facias  for  husband  and  wife,  in 
order  to  execute  the  judgment.  And  in  a  modern  case1' it  was  holden, 
that  the  husband  cannot  have  execution  for  the  costs,  on  a  plea  of 
coverture  found  for  his  wife,  sued  as  a  feme  sole,  without  a  scire 
facias;  it  being  a  maxim,  that  a  person  not  a  party  to  the  record, 
cannot  be  benefited  or  charged  with  the  process,  without  a  scire 
facias.  So,  if  final  judgment  be  given  against  a  feme  sole,  and 
she  marry  before  execution,  there  should  regularly  be  a  scire  fa cias 
to  revive  it  against  her  and  her  husband.  ■  But  when  a  feme  sole 
marries,  after  interlocutory  judgment  against  her  upon  a  contract, 
the  plaintiff  may  proceed  to  judgment  and  execution,  without  join- 
ing the  husband  by  scire  facias;  and  a  capias  ad  satisfaciendum, 
following  the  judgment,  is  at  all  events  regular,  though  the  plaintiff 
had  notice  of  the  marriage  before.9  So,  in  ejectment  against  a  feme 
sole,  who  married  before  trial,  and  afterwards  verdict  and  judgment 
were  given  against  her  by  her  original  name;  the  court  of  King's 
Bench  held,  that  it  was  regular  to  issue  an  habere  facias  posses- 
sionem and  fieri  facias  against  her  by  the  same  name,  though  the 
fieri  facias  was  inoperative.1  In  a  scire  facias  by  baron  and 
[*1167]  feme,  upon  a  judgment  recovered  by  the  feme  dum  sola^ 
the  plaintiffs  should  state  their  marriage;"  but  they  need  not  allege 
it  with  a  venue,  this  being  only  matter  of  surmise,  to  which  no 
venue  is  necessary. x 

If  husband  and  wife  obtain  judgment,  for  the  proper  debt  of  the 
wife,  and  afterwards  the  wTife  die  before  execution,  the  husband  alone 
may  have  a  scire  facias,  without  taking  out  administration;5  for  by 
the  judgment,  the  nature  of  the  debt  is  altered,  and  it  is  become 
a  debt  to  the  husband.2  So,  if  execution  be  awarded  to  the  husband 
and  wife,  on  a  judgment  obtained  by  the  wife  dum  sola,  for  her  own 
proper  debt,  the  husband  alone  may  have  a  scire  facias  after  his 
wife's  death ;a  for  though  the  award  of  execution  does  not  alter  the 
nature  of  the  debt,  yet  it  alters  the  property,  and  vests  it  in  the  hus- 
band jointly  with  his  wife.  And,  in  like  manner,  if  judgment  be 
obtained  against  a  feme  sole,  and  she  marry,  and  then  the  plaintiff 
sue  out  a  scire  facias  against  husband  and  wife,b  and  have  judgment 
quod  habeat  executionem  against  both,  and  afterwards  the  wife  die, 
the  plaintiff'  may  sue  out  a  scire  facias,  and  have  execution  against 
the  husband.0  But  if  husband  and  wife  obtain  judgment  for  a  debt 
due  to  the  wife  as  executrix,  and  then  the  wife  die  before  execution, 


r  Doug.  637.  y  Cro.  Eliz.  844.  1  Sid.  337.  1  Mod.  179. 

•  4  East,  521.  »  But  see  3  Atk.  21. 

•  3  Maule  &  Set.  557.  *  1  Salk.  116.  Carth.  415.  Comb.  455. 
«  Append.  Chap.  XLIII.  §  89.  91.  Skin.  682.  S.  C 

•  2  Str.  775.  2  Ld.  Raym.  1504.  1  Bar-  b  Append.  Chap.  XLITI.  §  90. 

nard.  K.  B.  16.  S.  C.  and  see  2  H.  Blac  c3  Mod.    186.  Carth.  30.    Comb.  103. 

145.  7  Durnf.  &  East,  243.  S   C. 
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the  husband  cannot  have  a  scire  facias  upon  the  judgment;*1  for 
though  he  was  privy  to  the  judgment,  he  shall  not  have  the  thing 
recovered,  but  it  belongs  to  the  succeeding  executor  or  adminis- 
trator.6 

Secondly,  of  bankruptcy:  Whenever  the  defendant  has  a  day  in 
court  to  plead  it,  he  may  plead  the  bankruptcy  of  the  plaintiff,  and 
the  assignment  of  his  effects,  in  bar  to  his  recovery,  or  to  his  having 
execution  on  a  recognizance  of  bail,  &c.f  But  if  the  plaintiff  become 
bankrupt,  after  interlocutory  and  before  final  judgment,^  or  after 
final  judgment  and  pending  a  writ  of  error,h  his  assignees  may  pro- 
ceed to  final  judgment,  or  affirmance,  in  the  bankrupt's  name.  And 
where  the  plaintiff  became  bankrupt  after  judgment,  and  a  writ  of 
error  allowed,  it  was  determined  that  his  assignees  could  not  sue 
out  a  scire  facias  in  their  own  names,  to  compel  an  assignment  of 
errors;  but  must  go  on  with  the  writ  of  error  in  the  bankrupt's  name, 
till  judgment.'  It  was  formerly  holden,.that  if  the  plaintiff  became 
bankrupt  after  final  judgment  or  affirmance,  and  before  execution,  the 
^assignees  must  have  sued  out  a  scire  facias:*-  And  a  scire  [*1168] 
facias  by  the  assignees  of  a  bankrupt,  stating  that  he  became  bank- 
rupt, within  the  true  intent  and  meaning  of  the  statutes,  &c.  and  that 
his  effects  were  afterwards  in  due  manner  assigned  to  the  plaintiffs, 
was  deemed  sufficiently  certain;  without  alleging  the  particular  re- 
quisites necessary  to  support  a  commission,  or  that  the  party  was 
declared  a  bankrupt,  or  his.  effects  assigned  by  deed,  and  without 
making  aprofert  in  citrid  of  the-deed  of  assignment.1  But  where 
the  plaintiff  became  bankrupt,  after  he  had  revived  the  judgment  by 
scire  facias,  the  court  of  King's  Bench  ordered  the  special  matter  to 
be  entered,  to  entitle  his  assignee  to  the  benefit  of  the  judgment  on 
the  scire  facias,  without  bringing  a  new  scire  facias:m  And,  in  a 
late  case,"  where  the  plaintiff  became  bankrupt  between  interlocutory 
and  final  judgment,  and  sued  out  execution  in  his  own  name,  the 
court  refused  to  set  aside  the  proceedings.0    " 

Thirdly,  of  death;  which  may  be  considered  either  as  it  happens 
before,  or  after  final  judgment.  At  common  law,  the  death  of  a  sole 
plaintiff  or  defendant,  at  any  time  before ,/mtt/judgment,  would  have 
•  abated  the  suit.  But  now,  by  the  statute  17  Car.  II.  c.  8.  for  the 
avoiding  of  unnecessary  suits  and  delays,  it  is  enacted,  that  "  in  all 
actions  personal,  real  or  mixed,  the  death  of  either  party,  between 
the  verdict  and  the  judgment,  shall  not  be  alleged  for  error;  so 
as  such  judgment  be  entered  within  twa  terms  after  the  verdict." 
This  statute  is  confined  to  verdicts;  and  does  not  extend  to  cases 
where  either  party  dies  after  interlocutory  judgment,  and  before  the 


<•  Cro.   Car.  208.  227.  W.  Jon.  248.  2  Wils.  372.  378.  2  Durnf.   &  East,  45. 

S.  C.  where  a  scire  facias  issued,  upon  a  bank- 

8  See  further,  as  to  the  scire  facias  on  ruptcy  happening  between  interlocutory 

marriage,  2  Wms.  Saund.72.  k.  /.  and  final  judgment. 

f  15  East,  622.  >  2  Durnf.  &  East,  45.  and  see  Append. 

«  2  Wils.  372.  Chap.  XLIH.  §  92. 

•>  1  Durnf.  &  East,  463.   2   Durnf.  &  »  5  Mod.  88. 

East,  45.  °  3  Durnf.  &  East,  437. 

■  1  Durnf.  h  East,  463.  °  See  further,  as  to  the  scire  favias  on 

*  1  Mod.  93.  1  Vent.  193.  S.C.  and  see  bankruptcy,  2  Saund.  72.  /.  m. 
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return  of  the  inquiry. p  The  judgment  upon  this  statute  is  entered 
for  or  against  the  party,  as  though  he  were  alive  ;i  and  it  should  be 
entered,  or  at  least  signed/  within  two  terms  after  the  verdict.  But 
there  must  be  a  scire  facias  to  revive  it,  before  execution:5  and  such 
scire,  facias,  pursuing  the  form  of  the  judgment,  should  be  general,1 
as  on  a  judgment  recovered  by  or  against  the  party  himself. 

By  a  subsequent  statute,"  it  is  enacted,  that  "  in  all  actions  to  be 
commenced  in  any  court  of  record,  if  the  plaintiff  or  defendant 
happen  to  die,  after  interlocutory  and  before  final  judgment,  the 
action  shall  not  abate  by  reason  thereof,  if  such  action  might  have 
[*1169]  been  originally  prosecuted  or  maintained  by  or  against  the 
executors  or  administrators  of  the  party  dying;  but  the  plaintiff,  or, 
if  he  be  dead  after  such  interlocutory  judgment,  his  executors  or 
administrators,  shall  and  may  have  a  scire  facias  against  the  defend- 
ant, if  living  after  such  interlocutory  judgment,  or  if  he  died  after, 
then  against  his  executors,  or  administrators,  to  shew  cause  why 
damages  in  such  action  should  not  be  assessed  and  recovered  by  him 
or  them.x  And  if  such  defendant,  his  executors  or  administrators, 
shall  appear  at  the  return  of  such  writ,  and  not  shew  or  allege  any 
matter  sufficient  to  arrest  the  final  judgment,  or  being  returned 
warned,  or  upon  two  writs  of  scire  facias,  it  be  returned  that  the 
defendant,  his  executors  or  administrators,  had  nothing  whereby  to 
be  summoned,  or  could  not  be  found  in  the  county,  shall  make 
default,  that  thereupon  a  writ  of  inquiry  of  damages  shall  be  award- 
ed; which  being  executed  and  returned,  judgment  final  shall  be 
given  for  the  said  plaintiff,  his  executors  or  administrators,  prose- 
cuting such  writ  or  writs  of  scire  facias,  against  such  defendant,  his 
executors  or  administrators,  respectively. "y  This  statute  has  been 
holden  not  to  extend  to  cases  wherethe  party  dies  before  interlo- 
cutory judgment;  though  it  be  after  the  expiration  of  the  rule  to 
plead.2  And  where  the  plaintiff  brought  an  action  against  two  de- 
fendants, and  proceeded  to  outlawry  against  one,  and  went  on  with 
the  action  against  the  other,  who  died  after  interlocutory  and  before 
final  judgment,  the  court  of  King's  Bench  held,  that  he  could  not 
have  a  scire  facias  against  his  administrator;  for,  notwithstanding  the 
outlawry,  the  action  remained  joint,  and  therefore  survived  against 
the  other  defendants  It  should  also  be  remembered,  that  the  statute 
is  expressly  confined  to  cases  where  the  action  might  originally 
have  been  prosecuted  or  maintained  by  or  against  the  executors  or 
administrators  of  the  party  dying;  and  therefore,  where  the  plaintiff 
in  an  action  for  a  libel,  died  after  interlocutory  judgment  signed  and 
writ  of  inquiry  executed,  but  before  the  day  in  bank,  the  court  of 
Common  Pleas  held,  that  final  judgment  could  not  be  entered  for 
the  plaintiff,  for  the  damages  assessed,  the  suit  having  abated  by  his 
death. b 


p  4  Taunt.  884.  u  8  fy  9  W.  III.  c.  11.  §  6. 

<i  1  Salk.  42.  *  Append.  Chap.  XLHI.  §  93,  &c. 

'  1  Sid.  385.  Barnes,  261.  *  Id.  §  129. 

*  1  Wils.  302.  *  1  Wils.  315.  but  see  Barnes,  266. 

'2  Ld.  Haym.  1280.    Append.  Chap.  »1  Maule  &  Sel.  2t2. 

XLHI.  §  103.  *  4  Taunt.  884. 
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When  either  party  dies  after  interlocutory  judgment,  and  before 
the  execution  of  the  writ  of  inquiry,  the  scire  facias  upon  this  sta- 
tute ought  to  be  for  the  defendant,  or  his  executors  or  administrators, 
*to  show  cause  why  the  damages  should  not  be  assessed,  [*1170] 
and  recovered  against  them;c  and  to  hear  the  judgment  of  the  court 
thereupon:'1  But  when  the  death  happens  after  the  writ  of  inquiry 
is  executed,  and  before  final  judgment,  the  scire  facias  must  be  to 
show  cause  why  the  damages  assessed  by  the  jury  should  not  be  ad- 
judged to  the  plaintiff,  or  his  executors  or  administrators. e 

The  judgment  upon  this  statute  is  not  entered  for  or  against  the 
party  himself,  as  upon  the  17  Car.  II.  but  for  or  against  his  execu- 
tors or  administrators. f  And  when  the  defendant  dies  after  interlo- 
cutory and  before  final  judgment,  two  writs  of  scire  facias  must  be 
sued  out  by  the  plaintiff,  before  he  can  have  execution;  one  before 
final  judgment  is  signed,  in  order  to  make  the  executors  or  adminis- 
trators parties  to  the  record;  the  other  after  final  judgment  is  signed, 
in  order  to  give  them  an  opportunity  of  pleading  no  assets,  or  any 
other  matter  in  their  defence;  for  it  would  be  unreasonable  that  the 
executors  or  administrators  should  be  in  a  worse  situation,  when  their 
testator  or  intestate  died  before  the  final  judgment  was  signed,  than 
they  would  have  been  in,  if  he  had  died  afterwards.  £ 

When  there  were  two  or  more  plaintiffs  in  a  personal  action,  the 
death  of  one  or  more  of  them,  pending  the  suit,  would  formerly  in 
some  cases  have  abated  it.h  But  now,  by  the  statute  8  &  9  W.  III. 
c.  11.  §  7.  "'if  there  be  two  or  more  plaintiff's  or  defendants,  and 
one  or  more  of  them  die,  if  the  cause  of  action  shall  survive  to  the 
surviving  plaintiff  or  plaintiffs,  or  against  the  surviving  defendant 
or  defendants,  the  writ  or  action  shall  not  be  thereby  abated ;  but 
such  death  being  suggested  upon  the  record,  the  action  shall  proceed, 
at  the  suit  of  the  surviving  plaintiff  or  plaintiffs,  against  the  surviv- 
ing defendant  or  defendants."1  In  such  case,  if  the  death  happen 
before  declaration,  it  is  usually  suggested  at  the  commencement  of 
it:  If  it  happen  after  declaration,  and  before  issue  joined,  it  should 
be  suggested  in  making  up  the  issue;  but  otherwise  it  need  not  be 
suggested  till  the  judgment  roll  is  made  up.k  It  is  said  that  if  a  co- 
plaintiff  die,  the  suit  will  be  abated,  unless  the  death  be  suggested 
according  to  thestatute:1  But  where  one  of  two  plaintiffs  died  before 
interlocutory  judgment,  and  the  suit  notwithstanding  went  on  to 
execution  in  the  name  of  both;  on  a  motion  *to  set  aside  [*1171] 
the  proceedings  for  this  irregularity,  the  court  of  King's  Bench  per- 
mitted the  surviving  plaintiff  to  suggest  the  death  of  the  other  on  the 
roll,  and  to  amend  the  capias  ad  satisfaciendum,  without  paying 
costs. m  But  as  no  new  person  is  introduced,  there  is  no  occasion 
for  a  scire  facias  in  these  cases,  to  revive  the  judgment. 

c  Lil.  Ent.  647.  to  the  scire  facias  on  the  death  of  a  party 

<i  6  Mod.  144.  '  before  final  judgment,  2  Saund.72.  m.n.o. 

«  1  Wils.  243.  and  see  1  Durnf.  k  East,         •'  Cro.  Jac.  19.  Carter,  193.  3  Mod.  249. 
388.  2   Saund.  6.    (2.)   Append.  Chap.         '<  Ante,  967. 
XL1II.  §  97.  KM  Bur.  363.  Barnes,  469.  Ante,  782. 

f  1  Salk.  42.  I  1  Stark.  Ni.  Pri.  511. 

e  Say.  Rep.  266.     And  see  further,  as         m  5  Durnf.  &  East,  577. 
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When  there  were  two  or  more  defendants,  and  one  of  them  died 
after  judgment,  and  before  execution,  it  was  formerly  holden," 
that  tli«'  plaintiff  was  put  to  his  scire  facial  against  the  personal  re- 
presentatives of  the  deceased.  But  it  was  afterwards  determined, 
that  in  such  case  a  scire  facias  would  lie  against  the  survivor  alone, 
reciting  the  death;"  and  he  could  not  plead  that  the  heir  of  the  de- 
ceased had  assets  by  descent,  and  pray  judgment  if  he  ought  to  be 
charged  alone;  for  at  common  law,  the  charge  upon  the  judgment, 
being  personal,  survived;''  and  the  statute  of  Wesim.  2.  which 
gives  an  elegit,  does  not  take  away  the  common  law  remedy:  and 
therefore  the  plaintiff  may  take  out  his  execution  which  way  he 
pleases.  ^  But  if  he  should,  after  the  allowance  of  this  writ,  and 
revival  of  the  judgment,  take  out  an  elegit  to  charge  the  land,  the 
party  may  have  remedy  by  suggestion,  or  else  by  audita  querela.1 
And  it  is  now  settled,  that  when  there  are  two  or  more  plaintiffs  or 
defendants  in  a  personal  action,  and  one  or  more  of  them  die  within 
a  year  after  judgment,  execution  may  be  had  for  or  against  the  sur- 
vivors, without  a  scire  facias:*  But  the  execution  in  such  case 
should  be  taken  out  in  the  joint  names  of  a41  the  plaintiffs  or  defend- 
ants;1 otherwise  it  will  not  be  warranted  by  the  judgment."1 

When  there  is  only  one  plaintiff  or  defendant,  who  dies  after 
final  judgment,  and  before  execution,  a  scire  facias  may  be  had 
by  or  against  his  personal  representatives;  and  upon  the  death  of 
the  party  against  whom  the  judgment  is  given,  the  other  party  may 
proceed  by  scire  facias  against  his  heir  and  tertenants.  But 
when  the  plaintiff  dies  after  the  defendant  is  charged  in  execution, 
his  executors,  we  have  seen, x  are  not  bound  to  revive  the  judgment 
by  scire  facias,  or  to  charge  the  defendant  in  execution  de  novo. 
In  ejectment  however,  the  original  parties  being  merely  nominal, 
there  is  no  occasion  for  a  *scire  facias  after  the  death  of  either  of 
[*1172]  them.  It  also  seems  to  be  unnecessary,  in  case  of  the 
death  of  the  lessor  of  the  plaintiff  before  execution;  for  he  is  not 
a  party  to  the  judgment.  And  where  a  writ  of  possession  was 
tested  in  his  life-time,  though  it  was  not  actually  sued  out  till 
after  his  death,  the  court  of  King's  Bench  held  'the  execution  to  be 
regular. >'  If  the  real  defendant  die  after  judgment,  and  before 
execution,  it  is  doubtful  whether  a  scire  facias  is  necessary; 
because  the  execution  is  of  the  land  only,  and  no  new  person 
is  charged:2  but  where  the  judgment  is  after  verdict,  a  scire  facias 
must  be  sued  out,  to  warrant  an  execution  for  the  damages  and  costs; 
and  if  a  scire  facias  issue,  it  must  be  against  the  tertenants  of  the 
land,   (and  the  heir  may  come  in  as  tertenant;)  and  not  against  the 


-  Yelv.  208.  404.  Comb.  441.  5  Mod.  338.  1  Show. 

o  Append.  Chap.  Xl.III.  §  99.  T.  Raym.  402.  S.  C.  3  Salk.  319.  7  Mod.  68.  S.  P. 
26. 1  Lev.  30. 1  Keb.  92.  123.  S.  C.  Carth.  «  1  Ld.  Uaym.  244.  1  Salk.  319.  S.  C. 
106.  S.  C.  cited.  u  See  farther,  as  to  the  scire  facias  on 

p  2  Saund.  51.  (4.)  survivorship,  2  Saund.  72.  i.  k. 
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executor,  without  naming  him  tertenant.a  Upon  a  judgment  in 
ejectment,  if  the  defendant  die  after  the  writ  of  possession  taken 
out,  it  may  still  he  executed  by  the  sheriff.5 

The  personal  representatives  of  the  deceased  party  are  his  ex- 
ecutor or  administrator,  or,  if  there  be  more  than  one,  his  executors 
or  administrators,  and  the  survivors  of  them;  and  the  executor  of 
an  executor  is  considered  as  the  representative  of  the  first  testator. 
If  any  of  the  executors  or  administrators  are  feme  coverts,  their 
husbands  must  be  made  parties  to  the  scire  facias:  And  though 
an  executor  or  administrator  become  bankrupt,  yet  he  may  still 
proceed  by  scire  facias;  as  the  bankruptcy  does  not  affect  him  in 
his  representative  character.  But  the  administrator  of  an  executor, 
claiming  by  the  act  of  the  ordinary,  does  not  represent  the  original 
testator;c  nor  does  the  executor  or  administrator  of  an  administrator 
represent  the  first  intestate:  Therefore,  when  an  executor  dies  in- 
testate, or  after  the  death  of  an  administrator,  it  is  necessary  to  take 
out  administration  de  bonis  non,  or  of  such  goods  as  are  left  unad- 
ministered.d 

At  common  law,  an  administrator  de  bonis  non,  claiming  by  title 
paramount,  could  not  have  had  a  scire  facias,  or  otherwise  pro- 
ceeded on  a  judgment  recovered  by  an  executor  or  administrator; 
but  it  was  otherwise  in  the  case  of  a  judgment  recovered  against 
an  executor  or  administrator.6  And  now,  by  the  statute  17  Car. 
II.  c.  S.  §  2.  "  where  any  judgment  after  a  verdict  shall  be  had  by 
or  in  the  name  of  any  executor  or  administrator,  in  such  case  an 
*administrator  de  bonis  non  may  sue  forth  a  scire  facias,  [*1173] 
and  take  execution  upon  such  judgment."  On  this  statute  it  has 
been  holden,  that  an  administrator  de  bonis  non  may  not  only  com- 
mence an  execution,  on  a  judgment  obtained  by  an  executor  or 
administrator,  but  may  perfect  an  execution  already  begun. f  But 
still,  if  an  executor  bring  a  scire  facias  on  a  judgment  or  recog- 
nizance, and  get  judgment  quod  habeat  executionem,  and  die  in- 
testate, the  administrator  de  bonis  non  must  bring  a  scire  facias 
upon  the  original  judgment,  and  cannot  proceed  upon  the  judgment 
in  scire  facias.% 

The  scire  facias  on  a  judgment  by  the  personal  representatives 
states,  in  addition  to  the  judgment,  the  death  of  the  testator  or  in- 
testate, as  the  court  have  been  informed  by  the  person  suing  it  out, 
who  is  described  as  his  executor  or  administrator:11  If  the  writ  be 
brought  against  personal  representatives,  it  states  that  the  testator 
died,  having  made  the  defendant  his  executor,  or,  in  the  case  of  an 
administrator,  the  death  of  the  intestate,  and  the  grant  of  adminis- 
tration; and  it  is  for  the  defendant  to  show,  why  the  plaintiff  should 
not  have  execution  of  the  debt  or  damages,  to  be  levied  of  the  goods 

*  Cro.  Car.   295.  312.  Carth.  2.  2  Salk.         »  1  Salk.  323. 

600.  1  Ld.  Raym.  669.  S.  C.  &  2  Ld.  Raym.  1049. 

t  O.  Bridg.  468,  9.  h  AppendXhap.  XLIII.  §  100,  &c.  107, 

c  1  Bos.  &  Pul.  310.  8.     And  see  further,  as  to  the  scire  facias 
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■  1  Rol.  Abr.  890.  W.  Jon.  214.  Cro.     death  of  a  party  after  final  judgment,  2 

Car.  167.  S.  C.  Saund.  6.  (1.)  72.  o. 
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and  chattels  which  were  of  the  testator  or  intestate  at  the  time  of  his 
death,  in  the  defendant's  hands  to  he  administered,  &lc'  In  a  scire 
facias  on  a  judgment  recovered  by  an  executor,  the  death  of  the  tes- 
tator need  not  be  expressly  averred. k 

Upon  the  return  of  nihil  to  a  writ  of  scire  facias  against  the  per- 
sonal representatives,  the  plaintiff  may  have  a  scire  facias  against 
the  heir  of  the  defendant,  either  alone  or  jointly  with  the  tcrlcncnits, 
or  tenants  of  the  lands  whereof  the  defendant  was  seised  at  the  time 
of  the  judgment,  or  at  any  time  afterwards:1  But  when  judgment  is 
had  against  one  who  dies  before  execution,  a  scire  facias  will  not  lie 
against  his  heir  or  tertenants,  until  nihil  be  returned  against  his 
executors  or  administrators ;m  and  as  the  heir  in  this  case  is  charged 
as  tertenant,"  the  plaintiff  can  only  have  execution  of  a  moiety  of  bis 
land,"  even  when  he  pleads  a  false  plea.'* 

In  a  scire  facias  against  the  heir  and  tertenants.  the  heir  cannot 
object  that  the  scire  facias  ought  first  to.  have  issued  against  him.*> 
[*1174]  But  it  seems  to  be  the  better  opinion,  that  the  tertenants 
alone  are  not  to  be  charged  until  the  heir  be  summoned,  or  it  be 
returned  that  there  is  no  heir,  or  that  the  heir  hath  not  any  lands  to 
be  charged;1'  for  the  heir  may  have  a  release  to  plead,  or  other  matter 
in  bar  of  execution:  and  his  land  is  rather  to  be  charged,  than  the 
land  of  the  tertenants;  for  the  heir  shall  not  have  contribution  against 
the  tertenants,  as  they  shall  against  him:  also,  if  the  heir  be  within 
age,  the  parol  shall  demur,  and  the  tertenants  shall  have  advantage 
of  it.? 

When  there  are  several  defendants,  and  one  of  them  dies  before 
execution,  since  the  charge  upon  the  judgment  survives  as  to  the 
personalty,  though  not  as  to  the  realty,1  the  plaintiff  may  have  a 
scire  facias,  framed  upon  the  special  matter,  viz.  against  the  survivor, 
to  show  why  the  plaintiff  should  not  have  execution  against  him  of 
his  goods  and  chattels,  and  of  a  moiety  of  his  lands,  and  against  the 
heir  and  tertenants  of  the  deceased,  to  show  why  the  plaintiff  should 
not  have  execution  of  a  moiety  of  the  deceased's  lands,  without 
mentioning  any  goods." 

The  scire  facias  against  the  tertenants  is  either  general,  against 
all  the  tertenants,  without  naming  them:  or  special,  setting  forth 
their  names. x  But  if  a  plaintiff  undertake  to  name  them  all,  he  must 
do  so;  and  if  he  do  not,  those  who  are  named  may  plead  in  abate- 
ment.1 A  plea  to  a  scire  facias  against  the  heir  and  tertenants,  that 
there  are  other  tertenants  not  returned,  is  a  dilatory  plea,  within  the 
statute  4  &5  Anne,  c.  16.  and  requires  to  be  verified  by  affidavit.2 
There  is  also  another  writ  of  scire  facias,  which  lies  against 


i  Append.  Chap.  XLIII.  §  104,  &c.  109,  '  2  SauncL  8.  (8.) 

10.  8  Bac.  Abr.  tit.  scire  facias,  C.  5.  Cro. 

k  1  Str.  631.  2  Ld.  Raym.  1395.  S.  C.  Car.  295.  2  Saund.  7.  (4.) 

i  2  Saund.  7.  (4.)  and  see  id.  8.  (9.)  for  '  Jnle,  1171.  2  Saund.  51.  (4.) 

the  definition  of  tertenants.  "  Carth.  105.  2  Saund.  51.  (4.)  72.  p. 

•»  Carth.  107.  2  Saund.  72.  o.  p.  *  2  Salk.  600.  1  Ld.  liavm.  669.  S.  C. 

»  3  Co.  12.  Cro.  Car.  295.  312.  and  see  2  Saund.  7.  (4.)  Append.  XLUI. 

o  2  Saund.  7.  (4.)  §  111,  &c. 

hi.  Hid.  Cro.  Car.  296.  Carth.  93.  y  Comb.  282.  2  Saund.  7.  (4.) 

i  Cro.  Eliz.  896.  2  Saund.  72./?.  *  Forrest,  144. 
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tertenants,  upon  a  writ  of  error  to  reverse  a  fine  or  recovery."  This 
writ  is  said  by  Lord  Holt  to  be  discretionary,  and  not  stricti  juris; 
but  yet  to  have  been  the  constant  and  usual  course  of  the  court,  and 
therefore  not  to  be  departed  from.b  To  this  writ  the  tertenants  can 
only  plead  a  release  of  errors,  to  defend  their  own  possession,  or  for 
the  sake  of  purchasers;  but  they  cannot  plead  in  abatement  of  the 
writ,  because  they  are  not  parties  to  the  suit:c  And  there  is  no  neces- 
sity in  such  case,  for  a  scire  facias  against  the  heir.a 

*Having  hitherto  treated  of  the  writs  of  scire  facias  [* 111 5] 
on  recognizances  and  judgments,  in  what  cases  they  lie,  and  by  and 
against  whom  they  may  be  brought,  with  the  forms  of  them,  dis- 
tinctly; I  shall  now  consider  them  together,  and  shew  the  proceed- 
ings thereon,  from  the  time  of  their  being  issued,  till  they  are 
finally  determined. 

The  scire  facias,  in  the  King's  Bench,  is  made  out  by  the  plain- 
tiff's attorney:  and,  in  actions  by  bill,  is  signed  by  the  signer  of  the 
writs;  but  in  actions  by  original,  it  is  signed  by  the  filacer.6  In  the 
Common  .Pleas,  when  there  are  two  writs  of  scire  facias,  the  first 
is  made  out  and  signed  by  the  filacer;  but  the  second  is  made  out  by 
the  plaintiffs  attorney,,  and  signed  by  the  prothonotary.f 

A  scire  facias  on  a  recognizance  of  bail  in  the  action,  being  an 
original  proceeding,  must,  in  the  King's  Bench,  be  brotigh't  in  Mid- 
dlesex, where  the  record  is;  for  recognizances  in  this  court  are  not 
obligatory  by  the  caption,  as  in  the  Common  Pleas,  but  by  being 
entered  of  record. s  But  in  the  case  of  a  recognizance  entered  into 
by  bail  on  a  writ  of  error,  it  is  said,  that  if  it  be  entered  as  taken  at 
a  judge's  chambers  in  Serjeant's  Inn,  the  scire  facias  may  be  sued 
out  in  London:^  And,  in  the  Common  Pleas,  upon  a  recognizance 
taken  in  Serjeant's  Inn,  or  before  a  commissioner  in  the  country, 
and  recorded  at  Westminster,  the  scire  facias  may  be  brought  in 
London,  or  in  the  county  where  the  recognizance  was  taken,  or  in 
Middlesex}  A  scire  facias  to  revive  a  judgment  by  or  against  the 
parties  or  their  personal  representatives,  not  being  an  original  pro- 
ceeding, but  a  continuation  of  the  former  suit,  must  be  brought  in 
the  county  where  the  venue  was  laid  in  the  original  action,  the 
defendants  being  supposed  to  reside  in  that  county :k  But  upon  a 
return  of  nihil  to  the  writ  against  the  personal  representatives,  the 
plaintiff,  upon  a  testatum,  may  have  a  scire  facias  against  the  heir 
and  tertenants  in  a  different  county.1 


»  Carth.  111.  Skin.  273.  S.  C.  1  Cur.  Smith  R.  14.  S.  C.  Ante,  *302. 

360.  h  8  Mod.  290.  R.  E.  5  Geo.  II.  reg.  3.  a. 

b  2  Saund.,72. p.  94.  (1.)  K.  B.  Lil.  Ent.  520. 
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<«  1  Bur.  412.  and  see  2  Saund.  72.  p.  1237.   Cas.  Pr.  C.  P.  31.  Barnes,   96,  7- 

<=  Imp.  K.  B.  9  Ed.  560.567.  Ante,  441.  207.. 2  Blac.  Rep.   768.  2  Moore,   66.  8 
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The  scire  facias  upon  a  recognizance  against  bail  in  the  action, 
when  the  proceedings  are  by  bill,  ought  to  be  tested  on  the  return 
day,  or,  by  original  in  the  King's  Bench, m  or  Common  Pleas,"  on 
|*1176]  the  *  quarto  die  post  of  the  return  of  the  capias  ad  satis- 
faciendum against  the  principal.0  Upon  a  judgment,  it  may  be 
tested  at  any  time  after  the  judgment,  or  first  day  of  the  term  to 
which  it  relates:  And  it  may  be  antedated,  even  in  term  time,  unless 
where  it  issues  by  rule  of  court.**  In  the  King's  Bench  by  bill,  the 
scire  facias  is  made  returnable  before  the  king  at  Westminster,  on  a 
day  certain  ;'i  and  when  there  is  but  one  writ,  there  need  be  only 
four  days  exclusive  between  the  teste  and  return  of  it.r  But  every 
scire  facias  by  original,  in  that  court,  ought  to  have  fifteen  days 
inclusive  between  the  teste  and  return;s  and  should  be  made  return- 
able on  a  general  return  day,  wheresoever,  &cl  In  the  Common 
Pleas,  the  scire  facias  is  returnable  before  the  king's  justices  at 
Westminster,  on  a  general  return  day;  and  when  there  is  but  one 
writ,  as  to  revive  a  judgment,  there  should  regularly  be^eewdays 
between  the  teste  and  return.  A  scire  facias,  it  has  been  said,  is 
not  amendable;  and  therefore,  if  it  be  defective  in  the  teste  or 
return,  or  vary  from  the  record,  &c.  the  plaintiff  must  move  to 
quash  it.u  But  there  are  cases  in  the  books,  where  a  writ  of  scire 
facias  has  been  amended  by  the  courts;  not  only  where  it  was  bad 
on  the  face  of  it,  by  the  mistake  of  the  clerk,  but  also  for  a  variance, 
when  the  defendant  had  not  taken  advantage  of  it  by  pleading  nul 
tiel  record:*  And  it  seems  to  be  now  settled,  that  the  power  of 
amending  writs  of  scire  facias  against  bail  is  discretionary;  though 
the  court  of  Common  Pleas,  in  the  exercise  of  their  discretion,  have 
in  several  recent  instances  refused  to  amend  them.*"  In  the  King's 
Bench,  the  plaintiff  must  pay  costs,  on  quashing  his  own  writ  of 
scire  facias,  after  the  defendant  has  appeared  thereto:7-  But  in  the 
Common  Pleas,  the  plaintiff  may  move  to  quash  his  own  writ  with- 
out paying  costs,  at  any  time  before  the  defendant  has  pleaded/' 

The  seire  facias  being  sued  out,  is  delivered  to  the  sheriff;  and  if 
the  bail  or  defendants  live  in  the  county  into  which  the  writ  issues, 
[*1177]  the  plaintiff  may  cause  them  to  be  summoned  thereon; 
for  which  purpose  the  sheriff  will  make  out  his  warrant,1"  a  copy  of 
which  should  be  delivered  to  them,  or  they  should  have  some  notice 
of  the  proceeding,  the  sufficiency  of  which,   if  disputed,  must  be 


">  Imp.  K.  B.  9  Ed.  560.  Ld.  Raym.  1057.  1  Str.  401.  2  Str.  892. 
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determined  by  the  court.0  The  bail  may  be  summoned  at  any  time 
before  the  rising  of  the  court  on  the  return  day:"1  And  where  the 
sheriff  returns  scire  feci,  the  court  will  not  enter  into  the  validity 
of  the  summons  upon  motion,  but  leave  the  party  to  his  action 
against  the  sheriff,  for  a  false  return. e 

On  the  return  day  of  the  scire  facias  by  bill,  or  quarto  die  post 
of  the  return  by  original,  in  the  King's  Bench/ or  Common  Pleas,s 
the  sheriff  may  be  called  upon  for  the  return  of  it;  and,  except  on 
a  scire  facias  against  the  heir  and  tertenants,  he  either  returns 
scire  feci,h  or  nihil/1  that  he  has  given  notice  to  the  bail  or  de- 
fendants,'1 or  that  they  have  nothing  by  which  we  can  make  known 
to  them;'  or  that  he  has  given  notice. to  one,  and  the  other  had 
nothing,k  &c.  On  a  scire  facias  against  the  heir  and  tertenants, 
the  sheriff's  return  is  either  that  there  are  none,1  or  that  he  has 
warned  them  to  appear:  In  the  latter  case,  if  the  writ  be  general, 
the  sheriff  should  return  that  he  has  warned  certain  persons,  being 
the  tenants  of  all  the  lands  in  his  bailiwick,  describing  them;  or 
the  tenants  of  certain  lands;  and  that  there  are  no  others :m  a  return 
that  he  has  warned  the  tenants  of  all  the  lands  generally,"  or  certain 
persons,  tenants  of  lands  in  his  bailiwick,0  being  insufficient. 

When  the  sheriff  returns  nihil,  the  plaintiff,  in  the  King's  Bench, 
must  in  all  cases  sue  out  a  second,  or  alias  writ  of  scire  facias;? 
commanding  the  sheriff,  as  before  he  was  commanded,  &c. :  and  if 
upon  this  second  writ,  the  sheriff  also  return  nihil,  and  the  bail  or 
defendants  do  not  appear,  there  shall  be  judgment  against  them;"* 
two  nihil s  being  deemed  equivalent  to  a  scire  feci. ,v  And  it  is  not 
*necessary  to  give  notice  of  scire  facias' 's  to  the  bail;  it  [*117S] 
being  their  duty  to  watch  the  sheriff's  office,  where  they  are  lodged.15 
It  was  formerly  usual,  in  the  King's  Bench,  to  sue  out  both  writs 
of  scire  facias  together,  making  the  teste  of  the  second  as  if  the 
first  had  been  actually  returned:1  But  now,  there  is  a  rule  of  court, 
that  no  writ  of  alias  scire  facias  shall  issue,  until  the  first  writ  be 
returnable.11  .In  the  Common  Pleas,  if  a  scire  facias  issue  upon 
a  judgment  for  debt  and  damages,  against  the  defendant  himself, 
who  was  party  and  privyto-  the  judgment,  and  the  sheriff  return 
nihil,  and  the  defendant  make  default,  there  shall  be  judgment 
against  him,  without  awarding  a  second  scire  facias :x  And  in  that 
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court,  a  rule  is  given  by  the  prothonotaries,  on  the  return  of  the 
first  scire  facias,  for  another  writ  to  issue. 

When  there  are  two  writs  of  scire  facias,  the  second  should  be 
tested  on  the  return  day,  or  by  original,  in  the  King's  Bench,5  or 
Common  Pleas,2  on  the  quarto  die  post  of  the  return  of  the  first, 
except  in  error,a  or  unless  the  return  day  happen  on  a  Sunday.h 
The  alias  should  be  made  returnable,  like  the  first  writ,  on  a  day 
certain,0  or  general  return  day,  according  to  the  nature  of  the  pro- 
ceedings. And,  in  the  King's  Bench  by  bill,  it  is  sufficient  if 
there  be  fifteen  days  inclusive  between  the  teste  of  the  first  and 
return  of  the  second  writ,  without  regard  to  the  number  of  days 
between  the  teste  and  return  of  each:d  But  by  original  in  that  court, 
there  should  be  ff teen  days  inclusive  between  the  teste  and  return 
of  the  alias,  as  well  as  of  the  first  writ  of  scire  facias.e  In  pro- 
ceeding against  bail  however,  in  the  Common  Pleas,  there  need  not 
be  ff  teen  days  between  the  teste  and  return  of  each  scire  facias; 
but  it  is  sufficient  if  there  bo,  fifteen  days  between  the  teste  of  the 
first  and  return  of  the  second. f  Every  writ  of  scire  facias,  of 
which  notice  is  given  to  the  defendants,  must  be  left  in  the  sheriff's 
office,  four  entire  days  before  the  return:"  And  when  there  are 
two  writs,  the  first  should  be  left  in  the  office  some  time,s  (gene- 
[1179]  rally  one  day,)  and  the  alias  four  entire  days,  "*before  the 
return;  which  must  be  the  last  four  days,11  exclusive  both  of  the 
day  of  lodging  it,  and  day  of  the  return:1  and  an  intervening  Sunday 
is  not  reckoned  as  one  of  them. k  The  sheriff  is  required  to  indorse 
on  every  such  writ,  the  day  of  the  month  it  is  left  in  his  office:1 
And,  in  order  to  found  proceedings  against  bail,  the  capias  ad  satis- 
faciendum must  be  entered  in  the  public  book,  kept  at  the  sheriff's 
office  for  that  purpose.111 

On  the  return  day  of  the  second  scire  facias,  or  of  the  first,  if 
scire  feci  be  returned,  the  bail  are  absolutely  fixed;11  and  a  rule 
must  be  given  with  the  clerk  of  the  rules  in  the  King's  Bench,  for 
the  bail  or  defendants  to  appear:"  which  rule  should  be  given  on  the 
return  day  in  actions  by  bill,  or,  in  actions  by  original,  on  the 
quarto  die  post  of  the  return  of  the  second  scire  facias,  or  of  the 
first,  if  scire  feci  be  returned ;P  and  expires  in  four  days  exclusive: 
and  Sunday  is  not  a  day  within  this  rule,  though  an  intermediate 
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one.i  In  the  Common  Pleas,  the  rule  to  appear,  which  also  expires 
in  four  days  exclusive,1' is  given  with  the  prothonotaries;3  and  when 
scire  feci  is  returned,  it  should  be  given  on  the  appearance  day  of 
the  return  of  the  writ:1  hut  when  there  are  two  writs  of  scire  facias, 
the  rule,  it  is  said,  should  be  given  on  the  return  day  of  the  last 
writ.u  Before  the  rule  expires,  the- bail  or  defendants  either  appear, 
or  make  default.  In  the  latter  case,  the  plaintiff  is  entitled  to  judg- 
ment,'' or  rather  to  an  award  of  execution?  which  he  may  sign  on 
the  expiration  of  the  rule:  And  if  a  man  have  judgment  for  damages 
against  two,  and  sue  out  a  scire  facias  against  both,  if  one  be  re- 
turned summoned  and  make  default,  and  the  other  have  nothing, 
the  plaintiff  may  have  execution  against  him  who  made  default,  for 
the  whole.2  So,  if  it  be  returned  that  one  of  them  is  dead,  he  shall 
have  execution  for  the  whole  against  the  other. a 

Judgment  being  signed,  the  proceedings  in  scire  facias  should  be 
forthwith  entered  on  a  roll,  with  an  award  of  execution,  and  the  roll 
*docketed.b  The  entry  of  the  proceedings  is  either  against  [*11S0] 
bail,0  or  in  other  cases:d  And,  in  the  King's  Bench,  when  two  writs 
issue,  returnable  in  different  terms,  the  first  must  be  entered  of  the 
term  wherein  it  is  returnable;  and  an  award  of  the  second  is  suffi- 
cient, without  setting  it  forth  at  large. e  In  the  Common  Pleas,  if 
there  be  two  writs  of  scire  facias,  returnable  in  different  terms,  there 
must  be  two  rolls,  one  of  the  term  the  first  writ  was  returnable,  and 
the  other  of  the  term  the  second  is  returnable:  on  one  of  which 
rolls,  the  first  writ  is  entered,  with  the  sheriff's  return  thereto, 
and  an  award  of  the  second  writ  only;  and  the  other  roll,  which 
begins  with  an  alias  jyrout  patet,  contains  a  copy  of  the  former 
roll,  with  the  addition  of  the  return  to  the  second  writ,  and  the 
entry  of  the  judgment  of  the  court. f  An  allegation  in  a  declaration 
with  a  prout  patet,  &c.  that  the  plaintiffs  by  the  judgment  of  the 
court  recovered  against  the  bail,  is  not  proved  by  the  production 
of  the  recognizance  of  bail,  and  the  scire  facias  roll,  which  latter 
concluded  in  the  common  form,  that  the  plaintiffs  have  their 
execution  thereupon  against  the  bail;  for  this  is  an  award  of  exe- 
cution, or  at  most  a  judgment  of  execution,  and  not  a  judgment  to 
recover,  s 

If  the  bail  jor  defendants  appear  to  the  scire  facias,  which,  in  the 
King's  Bench,  is  signified  by  delivering  a  note  in  writing  to  the 
plaintiff's  attorney,11  a  declaration  must  be  delivered,  on  four- 
penny  stamped  paper,  a  rule  to  plead  given,  and  a  plea  demanded, 
as  in  other  cases.1  In  the  Common  Pleas,  the  appearance  is  entered, 
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on  a  praecipe,*-  with  the  prothonotaries:1  And  if  the  declaration,  in 
that  court,  be  not  delivered  four  days  exclusive  before  the  end  of 
the  term,  the  defendant  will  be  entitled  to  an  imparlance."1 

The  declaration  in  scire  facias,  in  the  King's  Bench,  begins  by- 
stating  that  the  king  sent  to  the  sheriff,  his  writ  close  in  these  words, 
(setting  forth  the  writ  verbatim:)  It  then  states  the  plaintiff's  ap- 
pearance at  the  return  of  the  writ,  and  the  sheriff's  return  thereto; 
and  if  he  return  nihil,  it  contains  a  recital  of  the  mandatory  part  of 
the  second  writ  of  scire  facias,  and  goes  on  to  state  the  plaintiff's 
appearance,  in  like  manner,  at  the  return  of  that  writ,  and  the  she- 
riff's return  thereto:  Then  follows  the  appearance  of  the  bail  or  de- 
fendants; and  the  declaration  against  bail  concludes,  by  praying 
[*1181]  execution  of  the  debt  or  damages  recovered,  by  bill,  or  of 
the  sum  acknowledged,  by  original,  according  to  the  force,  form 
and  effect  of  the  recognizance:11  And  though  the  original  action  was 
for  damages,  it  is  not  demurrable,  in  scire  facias  against  bail,  to 
pray  judgment  in  a  replication,  of  debt  and  damages.0  Upon  a 
judgment  after  a  year  and  a  day,  the  declaration  concludes  by 
praying  execution  of  the  debt  or  damages  generally  ;>'  or,  against 
executors  or  administrators,  of  the  debt  or  damages,  to  be  levied  of 
the  goods  and  chattels  of  the  original  defendant,  in  their  hands  to 
be  administered;'!  or  against  the  heir  and  tertenants,  to  be  levied  of 
the  lands  and  tenements  whereof  they  are  returned  tenants,  or 
which  have  descended  and  come  to  the  heir  by  hereditary  descent 
from  the  defendant,  according  to  the  force,  form  and  effect  of  the 
recovery.1'  In  the  Common  Pleas,  the  declaration  begins  by  stating 
that  the  sheriff  was  commanded,  whereas,  &c.  (reciting  the  writ  of 
scire  facias  throughout;)  after  which  it  proceeds  in  substance  as  in 
the  King's  Bench.3  A  declaration  in  scire  facias,  returnable  the 
last  return  of  a  term,  may,  in  the  former  court,  be  entitled  of 
the  same  term  generally.1  And  it  is  usual  for  executors  and  admin- 
istrators, in  declaring  on  a  scire  facias,  to  make  a  jjrofert  in  curia 
of  the  letters  testamentary,  or  of  administration;  but.it  may  be 
inserted  either  in  the  middle,  or  at  the  end  of  the  writ." 

To  a  scire  facias  on  a  recognizance  or  judgment,  the  defendant 
may  plead  in  abatement  or  in  bar,  as  in  other  actions. x  On  a  gene- 
ral writ  of  scire  facias  against  the  heir  and  tertenants,  if  some  of 
the  tertenants  only  are  summoned,  they  may  plead  that  there  are 
other  tertenants  not  named,  in  the  same  county,  and  pray  judgment 
if  they  ought  to  answer  qnousque  the  others  be  summoned,  but  ought 
not  to  pray  quod  breve  cassetur;  for  the  court  ought  never  to  abate 
the  writ,  but  when  the  plaintiff  can  have  a  better  writ:5  But  upon  a 


k  Append.  Chap.  XLTTI.  §  31.  134.  zance  taken  before  a  commissioner  in 

1  Imp.  C.  P.  522. 535.  541.  Durham. 

m  Id.  541.  *  3  Wils.  154.  2  Blac.  Rep.  735.  S.  C. 

"  Append.  Chap.  XLII1.  §  32, 3,  4.  «  Carth.  69. 1  Show.  60.  6  Mod.  134.  7 

°2  Chit.  Rep.  322.  Mod.  15.  and  see  2  Saund.  9.  (12.)  72.  /. 

p  Append.  Chap.  XLIII.§  135,  &c.  *  2  Inst.  470.  10  Mod.  112.  and  see  2 

1 Id.  §  144.                    r  Id.  §  145.  Saund.  72.  f.  v.  u.  4  Moore,  163. 

•  Id.  §  35,  6. 140,  41.  And  see  2  Moore,  >'  2  Salk.  601.  6  Mod.  199.  226.  2  Ld. 

66.  8  Taunt.  171.  S.  C.  as  to  the  mode  of  Raym.  1253.  3  Salk.  321.  S.  C.  2  Saund. 

declaring    in   Middlesex,  on   a   recogni-  8.  (10.) 


OF  SCIRE  FACIAS.  1181 

special  writ,  if  all  the  tertenaats  are  not  named  in  it,  those  who  are 
may  plead  in  abatement;  for  there,  the  party  may  have  a  better  writ, 
by  naming  them  all:z  And  it  seems  to  be  a  good  plea,  that  there  are 
other  tertenants  not  named,  in  another  county. a  When  a  tertenant 
*is  summoned,  and  doth  not  plead  that  there  are  other  ter-  [*1182] 
tenants,  not  summoned  or  named  in  the  writ,  he  shall  never  after- 
wards have  a  scire  facias,  or  audita  querela,  to  compel  the  others  to 
contribute.11  To  a  scire  facias  against  a  tertenant,  upon  a  judgment 
in  debt,  or  other  personal  action,  the  defendant  cannot  plead  non- 
tenure generally,  because  it  is  contrary  to  the  sheriff's  return  ;  but 
he  may  plead  a  special  non-tenure  in  such  case,  as  that  he  has  only 
a  term  for  years. c 

To  a.  scire  facias  against  bail  in  the  action,  they  may  plead  nul  del 
record  of  the  recognizance,*1  or  of  the  recovery  against  the  principal; 
payment  by,  or  a  release  to  the  principal  or  bail ;e  or  that  the  prin- 
cipal rendered  himself,  or  was  rendered  by  his  bail,  before  the  return 
of  the  capias  ad  satisfaciendum.*  They  may  also  plead,  in  dis- 
charge of  their  liability,  that  there  was  no  capias  ad  satisfaciendum 
sued  out  and  returned  against  the  principal ;£  and  if  there  be  a  void 
writ,  it  is  as  none.h  But  if  the  writ  be  merely  irregular,  as  if  it  was 
sued  out  after  a  year  without  a  scire  facias,1  or  made  returnable  on  a 
day  out  of  term,k  or  if  it  has  not  lain  four  days  in  the  sheriff's  office,1 
the  bail  cannot  take  advantage  of  the  irregularity  by  pleading:111  And 
the  validity  of  a.  fieri  facias  cannot  be  impeached  at  nisi  prius,  on  the 
ground  that  the  judgment  ought  to  have  been  revived  by  scire  facias, 
or  that  there  was  an  irregularity  in  the  return  of  the  writ.n  So, 
while  the  judgment  against  the  principal  remains  in  force,  the  court 
will  not,  on  account  of  its  irregularity,  set  aside  the  capias  ad  satis- 
faciendum, or  other  proceeding  against  the  bail:  But  where  judg- 
ment was  irregularly  signed  against  the  principal,  without  first  ob- 
taining the  usual  rule  for  judgment,  and  the  plaintiff  proceeded  to 
execution  against  the  bail,  after  procuring  a  return  of  non  est  inven- 
tus to  a  ca.  sa.  against  the  principal,  and  two  nihils  to  be  returned 
to  two  writs  of  scire  facias  against  the  bail,  the  court  of  King's  Bench, 
upon  the  application  of  the  bail,  together  with  the  principal,  held 
that  they  were  entitled  to  be  released  from  such  judgment  against 
the  principal,  and  its  consequences  against  the  *bail;  upon  [*1183] 
an  affidavit  made  by  them,  that  they  had  no  notice  of  such  judgment, 
till  the  writ  of  ca.  sa.  issued  against  the  bail,  when  they  applied  to 
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vacate  the  proceedings.0  The  practice  of  the  court  however  is  plead- 
able, when  the  merits  of  the  case  depend  upon  it:  Therefore  where 
bail,  sued  in  scire  facias  upon  their  recognizance,  plead  that  no  ca. 
sa.  was  duly  sued  out  returned  and  filed  against  the  principal,  ac- 
cording to  the  custom  and  practice  of  the  court,  to  which  the  plain- 
tiff in  his  replication  shows  a  writ  of  ca.  sa.  issued  into  Middlesex, 
it  is  no  departure  for  the  defendant  to  rejoin,  that  the  venue  in  the 
action  against  the  principal  was  laid  in  London,  for  that  sustains  the 
plea.P 

If  the  principal  die  before  the  return  of  the  capias  ad  satis- 
faciendum, this  will  operate  in  excuse  of  performance,  and  the  bail 
may  plead  it  in  their  discharge. °>  So,  they  may  plead  that  a  writ  of 
error  was  sued  out  and  allowed  after  the  issuing  and  before  the  return 
of  the  capias  ad  satisfaciendum  against  the  principal,  so  as  to  avoid 
proceedings  against  them  in  scire  facias  upon  the  recognizance  of 
bail,  prosecuted  after  a  return  by  the  sheriff  of  non  est  inventus, 
made  pending  such  writ  of  error. r  But  it  is  not  a  good  plea,  that 
the  principal  died  before  the  issuing,5  or  after  the  return*  of  the  capias 
ad  satisfaciendum;  for  though  a  plea  that  the  principal  died  before 
the  writ  be  issued,  be  conclusive  if  found  for  the  defendant,  yet  it  is 
not  so,  if  found  for  the  plaintiff;  inasmuch  as  the  principal  might 
still  have  died  after  the  issuing,  and  before  the  return  of  the  writ: 
And  when  the  principal  dies  after  the  return  of  the  capias  ad  satis- 
faciendum, this  will  not  discharge  the  bail;  for  upon  the  return  of 
non  est  inventus,  their  recognizance  is  in  strictness  forfeited;  and 
though  a  render  afterwards,  and  before  the  return  of  the  scire  facias, 
is  allowed,  yet  that  is  merely  ex  gratia,  not  ex  debito  justitise,  and 
therefore  cannot  be  pleaded."  So,  it  is  not  a  good  plea,  to  an  action 
[*11S4]  on  a  recognizance  of  bail,  that  after  the  judgment,  the  plain- 
tiff entered  into  an  agreement  with  the  principal,  without  the  privity 
of  the  bail,  to  take  goods  from  the  principal,  to  secure  the  payment 
of  part  of  the  money  recovered,  and  that  such  goods  were  consigned 
to  him  accordingly. x  Where  the  principal  died  after  a  capias  ad 
satisfaciendum  returned,  and  before  it  was  filed,  the  court  of  King's 
Bench  on  motion  would  have  formerly  stayed  the  filing  of  it,  in 
favour  of  the  bail  :y  But  in  a  late  case  it  was  holden,  that  if  the  prin- 
cipal die  after  the  return  of  the  capias  ad  satisfaciendum,  and  before 
the  return  is  filed,  the  bail  are  fixed;  and  the  court  would  not  stay 
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must  be  returnable  before  the  suing  out  »  .:]ntc,  310.                 »  8  Price,  467. 

of  ths  writ  of  error,  to  authorize  proceed-  J  1  Lil.  P.  R.  1 1 3.  and  see  It.  B.  5  Geo 

ings  against  the  bad.    They  have  a  right  II.  reg.  3.  a.  K.  B.   2  Cromp.  88.  1  Rich. 

to  bring  the   principal  into  court  at  the  Pr.  445. 
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the  filing  of  -tire  return.1  To  a  plea  of  the  death  of  the  principal, 
before  the  return  of  the  capiqs  ad  satisfaciendum,  the  plaintiff  in 
his  replication  must  set  forth  the  writ,  and  that  the  principal  was 
alive  at  the  return  of  it:a  and  such  replication  must  conclude  with 
an  averment. b 

If  a  scire  facias  be  brought  on  a  judgment,  the  defendant  may 
plead  nul  t ie I  record  of  the  recovery/  payment,*1  or  a  released  or 
that  the  debt  or  damages  were  levied  on  a  fieri  facias,*  the  defend- 
ant's lands  extended  for  them  upon  an  elegit,^  or  his  person  taken 
in  execution  on  a  capias  ad  satisfaciendu??iM  But  it  is  a  rule,  that 
the  defendant  cannot  plead  any  matter  to  the  sch^e  facias  on  a  judg- 
ment, which  he  might  have  .pleaded  in  the  original  action.1  If  the 
scire  facias  be  brought  against  an  executor  or  administrator,  he  may 
plead  plene  administravit ;k  but  then,  the  judgment  being  entitled 
to  a  preference,  he  must  shew  in  what  manner  he  has  administered.1 
And  when,  in  an  action  against  an  executor,  the  plaintiff  dies  after 
interlocutory  and  before  final  judgment,  the  defendant  cannot  plead 
to  the  scire  facias,  for  assessing  damages,  a  judgment  upon  bond  against 
his  testator,  and  no  assets  ultra;  for  the  statute  never  intended  that 
the  executor  should  be  in  a  better  situation,  as  to  the  assessing  of 
^damages  upon  the  inquiry,  than  his  testator,  who  could  have  [*1 185] 
pleaded  nothing  but  a  release,  or  other  matter  in  bar,  arising  puis 
darrein  continuance^  All  pleas  and  demurrers  upon  writs  of  scire 
facias,  ought  to  be  delivered;"  and  all  issues  thereon  made  up  by  the 
attornies,  in  the  King's  Bench.0  In  the  Common  Pleas,  pleas  and 
demurrers  in  scire  facias  are  delivered,  as  in  other  cases,  to  the 
plaintiff's  attorney,  or  filed  with  the  prothonotaries;0  and  issues  are 
made  up  in  like  manner  by,  and  delivered  to  the  attornies,  or,  in 
country  causes,  by  or  to  the  agents  in  town.i 


*  6  Durnf.  &.  East,  234.  Ante,  1148.  acciderint,  see  Append.  Chap.  XLIII.  § 
and  see  2  Saund.  72.  t.  v.  146.  and  for  the  form  of  a  judgment  for 

a  Carth.  4.  the  plaintiff,  on  demurrer  to  a  plea  in 

b  2  Wils.  65.  Doug.  58.  2  Durnf.  k.  East,  scire  facias  against  an  executor,  in  K.  B. 

576.  and  see  1  Kenyon,  345.  see  id.  §  147. 

'.  Off.  Brev.  279.  Mod.  Int.  368.  '  1  Ld.  Raym.  3,  4. 

<)  Stat.  4  Ann.  c.  16.  §  12.  °>  1  Salk.  315.  6  Mod.  142.  S.  C.  and  see 

'  3  Lev.  272.  2  Saund.  72.  v.  u.   But  quaere,  whether 

f  4  Leon.  194.  Sav.  123.  Cro.  Car.  328.  the  interlocutor)'  judgment  in  this  case 

Clift,  675.  was  not  obtained  against  the  testator,  and, 

e  Dver,  299.  b.  1  Lev.  92.  he  dying,  the  scire  facias  issued  against 

>>  Off.  Brev.  300.    1    Salk.    271.  Ante,  his  executor ? 

1069,  70.  but  see  1  Lutw.  641.  643.  ■>  ./fo/e,  724. 

*  Cro.  Eliz.  283.  588.  1  Sid.  182.  1  Salk.  °  K.  T.  12  W.  III.  a.  K.  B.  Ante,  774. 
2.  2  Str.  1043.  Cas.  temp.  Hardw.  233.  For  the  form  of  the  issue  in  scire  facias 
S.  C.  Cowp.  727.  against  bail,  see  Append.  Chap.  XLIII.  § 

k  For  the  form  of  a  replication  and  37.  and  for  the  entry  of  issue  and  award 

award  of  execution,  in  scire  fori  as  against  of  execution,  &c.  after  verdict,   see  id. 

an  executor,  who  pleaded  p/eneadminis-  §  38. 

travit  prseter,  for  the  sum  confessed  in  p  Ante,  724. 

part,  and  for  the  residue  of  assets  quando  i  Ante,  774.  784. 

f  Upon  a  set.  fa.  on  a  judgment,  the  defendant  having  moved  to  plead  several 
matters,  viz.  first,  payment:  second!}',  that  the  judgment  was  fraudulent;  thirdly, 
that  the  judgment  was  on  a  warrant  of  attorney  fraudulently  obtained;  the  court  of 
C.  P.  refused  to  allow  the  three  pleas,  and  put  the  defendant  to  his  election.  2 
Bingh.  325. 


ii85  of  scirf:  facias. 

When  the  party  has  a  release,  or  other  matter  \vhi«h  he  might 
have  pleaded  to  the  scire  facias  in  his  discharge,  and  for  want  of 
pleading  it,  execution  is  awarded  upon  a  scire  feci  returned,  he  is 
estopped  for  ever,  and  cannot  by  any  means  take  advantage  of  that 
matter/  But  when  execution  is  awarded  on  two  nihils  returned,  he 
may  relieve  himself  by  audita  querela,  though  not  by  writ  of  error:* 
And  when  the  case  is  clear,  and  the  application  recent,  the  courts 
will  interpose  in  a  summary  way,  and  relieve  the  party  upon 
motion,1  without  putting  him  to  an  audita  querela."1  But  they  will 
never  do  it,  when  the  fact  is  disputed;"  or  there  has  been  a  long 
acquiescence,  and  several  steps  have  been  taken  subsequent  to  the 
award  of  execution  ;>  or  the  ground  of  relief  is  such  matter  of  fact 
as  may  be  proper  to  be  tried  by  a  jury.2 

No  damages  are  recoverable  in  scire  facias,  for  delay  of  execu- 
tion;3 and  the  parties  were  consequently  not  entitled  to  costs,b  until 
the  statute  8  &  9  W.  III.  c.  11.  §  3.  by  which.it  is  enacted,  that 
"in  all  suits  upon  any  writ  or  writs  of  scire  facias,  the  plaintiff 
obtaining  an  award  of  execution  after  plea  pleaded,  or  demurrer 
joined  therein,  shall  recover  his  costs  of  suit;  and  if  the  plaintiff 
shall  become  nonsuit,  or  suffer  a  discontinuance,  or  a  verdict  shall 
[*11S6]  pass  against  him,  the  defendant  shall  recover  his  costs,  and 
have  execution  for  the  same  by  capias  ad  satisfaciendum,*  fieri  facias ,d 
or  elegit:"  with  a  proviso,  that,  the  statute-  shall  not  extend  to 
executors  or  administrators/ 

The  execution,  in  scire  facias,  is  governed  by  the  award  of  it. 
But  where  two  tt'rits  of  scire  facias  had  been  sued  out,  one  to  revive 
the  judgment  in  the  original  \action,  and  the  other  to  revive  the 
judgment  in  error,  for  the  costs  in  error,  a  fieri  facias  issued  on  the 
first  scire  facias,  for  the  damages  and  costs  in  the  original  action 
only,  and  not  including  the  costs  in  error,  was  holden  to  be  regular/ 
After  judgment  against  the  principal,  and  award  of  execution  against 
the  bail,  the  plaintiff  may  sue  out  execution  against  either  of  them.& 
And  though,  in  the  case  of  bail,  the  recognizance  be  to  levy  of  the 
lands  and  chattels,  yet,  in  the  King's  Bench,  execution  of  the  body 
by  capias  ad  satisfaciendum  is  good,*1  even  as  against  bail  in  error,' 
b}'  the  course  of  the  court;  and  a  capias  ad  satisfaciendum  may  be 
taken  out  against  bail,  without  any  fieri  facias,  or  return  of  nulla 
bona.k     But  it  is  otherwise  in  the  Common  Pleas;  where  no  capias 

'  F.  N.  B   104.  1  Salk.  93.  264. 1  Wils.         >  3  "Bur.  1791.  Ante,  920,  21.  980. 
98.  b  Sed  vide  ante,  982. 

•  Sty.  Rep.  281.  288.  32?.  1  Salk.  262.         'c  Append.  Chap.  XLIII.  §  51,  &c 
4  Mod".  314.  S.  C.  1  Str.  197.  1   Maule  8c         <*  Id.  §  39,  &c. 
Sel.  199.  '  1  Str.   188.  3   East,  202.  Ante,  981. 

'2  Ld.  Kaym.   1295.   Barnes,   277.    1  And  for  the  determinations  on  this  sta- 

Mftule  St  Sel."l99.  tute,  vide  ante,  981,  2. 

«  F.or  the   nature  of   the  remedy   by         '  2  Chit.  Rep.  240. 
audita  querela,  for    whom  and  in  what         t  Cro.  Jac.  320.  and  see  Com.  Dig.  tit. 

cases  it  lies,  and  in  what  not,  and  pro-  Bail,  R.  11. 

feedings  thereon,  see  2   Saund.  148.  a.         "  1  Rol.  Abr.  897.  1  Lev.  226.  3  Salk 

(1.)  Ante,  724.  774  949  286.  Append.  Chap.  XLIII.  §  51,  &c. 

■  2  Str.  1198.  i  2  Str.  822.  but  see  1  Rol.  Abr.  893  3 

1  M  1075.  Salk.  28C,  7.  contra. 

'I  Salk.  264  '    *  2  Str  1139 
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lies  against  the  bail,  after  an  award  of  execution  on  a  scire  facias; 
but  the  plaintiff  must  proceed  against  their  lands  and  chattels,  by 
levari  facias  or  elegit,  according  to  the  terms  of  the  recognizance:1 
Therefore,  where  the  sheriff,  having  taken  the  bail  on  a  capias  ad 
satisfaciendum,  after  an  award  of  execution  on  a  scire  facias,  and 
discharged  them,  was  sued  for  an  escape,  and  the  plaintiff  declared 
for  it  in  debt,  with  a  count  for  money  had  and  received,  the  court 
of  Common  Pleas  ordered  the  capias  ad  satisfaciendum  to  be  set 
aside,  and  the  count  for  the  escape  to  be  struck  out  of  the  declara- 
tion; the  sheriff  paying  the  costs  of  that  count,  and  of  the  applica- 
tion."1 But  a  capias  lies,  after  judgment  given  against  the  bail,  in  an 
action  of  debt.a  If  the  plaintiff  proceed  against  the  bail,  and  take 
them  in  execution,  he  cannot  afterwards  take  the  principal,  though 
one  of  the  bail  become  bankrupt  and  be  discharged,  and  the  other 
also  be  *discharged  on  payment  of  five  shillings  in  the  [*1187] 
pound,  but  upon  an  express  understanding  that  the  plaintiff  shall  be 
at  liberty  to  proceed  against  the  principal.0  And  so,  if  the  princi- 
pal be  in  execution,  the  plaintiff,  it  is  said,  cannot  take  the  bail:P 
But  if  two  be  bail,  although  one  be  in  execution,  yet  the  plaintiff 
may  take  the  other ;q  and  the  recognizance  being  joint  and  several, 
the  execution  may-  be  several,  though  the  scire  facias,  was  joint.' 

1  Dyer,  306.  Cro.  Jac.  450.  Lit.   Rep.  to  the  arrest,  he  had  notice  from  the  de- 

238.  1  Rol.  Abr.  897.  2  D'Anv.  Abr.  496..  fendant,  that  his  proceeding'  was  illegal. 

3  Salk.  286.  Troughton  v.  Clarke  if  an-  1  Stark.  Ni.  Pri.  502.  And  in  1  Sid.  107. 

other,  bail  of  Hammerton  &  another,   T.  it  was  determined,  that  if  execution  be 

49  Geo.  HI.  per  Lawrence,  J.  2  Taunt,  taken  against  the  bail,  and  they  pay  part, 

113,  14.  6  Taunt.  490.  2  Marsh.  186.    S.  yet  the  plaintiff  may  afterwards    take 

C.  Id.  187.  Ca-J  1  Chit.  Rep.  190.  Ante,  execution  against  the  principal  for  the 

1066.  1088.  residue,  the  bail  being  previously  set  at 

m  6  Taunt.  490.  2  Marsh.  186.  S.  C.  liberty;  and  this  was  said  to  be  the  con- 

n  3  Salk.  286.  stant  practice  of  the  court,  and  that  in 

o  2  Maule  &  Sel.  341.  Higgen's  Case,  Higgen's  case,  it  must  be  intended  that 

Cro.  Jac.  320.  2  Bulst.  68.  S.  C.  1  Rol.  the  bail  were  in  custody;  and  see  Cro 

Abr.  tit.  Execution,  (G.)  lOVin.  Abr.  578.  Jac.  549.  1  Vent.  315.  Ante,  1069,  70. 

tit.  Execution,  (G.  a.)  pi.  1.  accord.     But  p  Cro.  Jac.  320.  but  see  T.  Jon.  75.  1 

where  a  plaintiff,  acting  under  what  he  Vent.  315.  2  Mod.  312.  2  Lev.  195,  2 

conceived  to  be  sound  advice,  took  the  Bos.  &  Pul.  440.  semb.  contra, 

defendant,  after  he  had  taken  his  bail  in  i  Cro.  Jac.  320. 

execution,  it  was  holden,  that  he  was  not  r  1  Lev.  225. 1  Sid.  339.  S.  C.  Bac.  Abr 

liable  to  an  action  for  maliciously  arrest-  tit.  Execution,  G.  Ante,  1149. 
ing  the  defendant;  although,  previously 


f    1188    ] 


CHAP.  XXIV. 


Of  WRITS  of  ERROR,  and  FALSE  JUDGMENT;  and  the 
PROCEEDINGS  thereon. 


A.  WRIT  of  error  is  an  original  writ,  issuing  out  of  Chancery; 
and  lies  where  a  party  is  aggrieved  by  any  error  in  the  foundation, 
proceeding,  judgment,  or  execution  of  a  suit,  in  a  court  of  record;* 
and  is  in  nature  of  a  commission  to  the  judges  of  the  same  or  a 
superior  court,  by  which  they  are  authorized  to  examine  the  record, 
upon^which  judgment  was  given,  and  on  such  examination  to  affirm 
or  reverse  the  same,  according  to  law.b  This  writ  is  grantable  ex 
debito  jastitise  in  all  cases,  except- in  treason  and  felony.0  And  it 
is  said  that  whenever  a  new  jurisdiction  is  erected  by  act  of  parlia- 
ment, and  the  court  or  judge  that  exercise  this  jurisdiction,  act  as  a 
court  or  judge  of  record,  according  to  the  course  of  the  common 
law,  a  writ  of  error  lies  on  their  judgments;  but  when  they  act  in 
a  summary  way,  or  in  a  new  course  different  from  the  common  law, 
there  a  writ  of  error  lies  not,  but  a  certiorari.^  To  amend  errors  in 
a  court  not  of  record,  a  writ  of  false  judgment  is  the  proper 
remedy. e 

The  writ  of  error  is  usually  brought  by  the  party  or  parties 
against  whom  the  judgment  was  given;  or  it  may  be  brought  by  a 
plaintiff  to  reverse  his  own  judgment,  if  erroneous,  in  order  to 
enable  him  to  bring  another  action. f  But  the  defendant  is  not 
allowed  to  bring  it  contrary  to  his  own  agreement,  or  that  of  his 
attorney  ;s  Therefore,  when  the  defendants  have  agreed,  under  a 
consolidation  rule,  not  to  bring  a  writ  of  error,  they  are  not  allowed 
to  do  so,  though  there  be    manifest  error  on  the   record. ht     And 

»Co.  Lit.  288.  b.  And  for  the  proceed-  'Co.    Lit.  288.    b.    Find),  L     484.   3 

ings  in  general  on  a  writ  of  error,  see  2  Blac.  Com.  406. 

Wms.  Saund.  101.  a  to  y.  f  3  Bur.  1772. 

»•  2  Bac.  Abr.  187.  1  Str.  607.  2  Ld.  1 2  Durnf.  &  East,  183.  and  see  8  Taunt. 

Raym.  1403.  S.  C.  Cas.  temp.  Hardw.  346.  434. 

«  2  Salk.  504.  UH.  Blac.  21.  and  see  8  Taunt.  434. 

*  1  Salk.  144.  263.  and  see  3  Salk.  148. 


|  Where  the  defendant  obtained  time  to  plead  on  the  terms  of  giving  judgment 
of  the  term,  and  afterwards  brought  a  writ  of  error,  the  court  quashed  the  writ, 
though  there  was  no  stipulation  that  it  should  not  be  broug-ht.  3  Barn.  &  Ores 
735. 
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where  executors,  against  whom  a  scire  facias  had  been  sued  out,  to 
recover  damages  assessed  on  an  interlocutory  judgment  against  their 
testator,  brought  a  writ  of  *error,  after  the  testator's  attor-  [*1189] 
ney  had  agreed  for  him  that  no  writ  of  error  should  be  brought,  the 
court  of  King's  Bench  on  motion  ordered  the  attorney  to  non-pros 
the  writ  of  error;  for  the  scire  facias  was  merely  a  continuation  of 
the  proceedings  in  the  original  action;  and  as  the  testator  himself,  if 
he  had  lived,  could  not  have  brought  a  writ  of  error,  in  consequence 
of  the  agreement,  so  neither  could  his  executors.1  But  a  consent  to 
confess  judgment  in  a  second  action,  with  a  stay  of  execution  till  a 
writ  of  error  be  determined  on  the  original  judgment,  does  not  pre- 
vent the  defendant  from  bringing  a  writ  of  error  on  the  second 
judgment,  after  affirmance  of  the  first,  unless  it  be  so  expressed  in 
the  rule.k  t 

If  an  action  be  brought  against  a  feme  covert  as  a  feme  sole,  and 
she  plead  to  issue  as  a  feme  sole,  and  judgment  be  given  against 
her,  upon  which  she  is  taken  in  execution,  she  and  her  husband 
must  join  in  bringing  a  writ  of  error;  for  otherwise  the  husband 
might  be  prejudiced  by  losing  the  society  of  his  wife,  and  her  care 
in  his  domestic  concerns,  and  he  hath  no  other  means  to  help  him- 
self.1 So,  if  an  action  be  brought  against  a  feme  covert  and  others, 
they  may  all  join  with  the  husband  in  bringing  a  writ  of  error. m 

It  is  a  general  rule,  that  no  person  can  bring  a  writ  of  error  to 
reverse  a  judgment,  who  was  not  party  or  privy  to  the  record,  or 
prejudiced  by  the  judgment,  and  therefore  to  receive  advantage  by 
the  reversal  of  it.n  Hence  it  has  been  determined,  that  if  there  be 
judgment  against  the  principal,  and  also  against  the  bail,  the  prin- 
cipal cannot  have  error  on  the  judgment  against  the  bail,0  nor  the 
bail  on  the  judgment  against  the  principal/  nor  can  they  join  in  a 
writ  of  error;i  for  these  are  distinct  judgments,  and  affect  different 
persons. 

On  a  judgment  against  several  parties,  the  writ  of  error  must  be 
brought  in  all  their  names,1"  provided  they  are  all  living,  and 
aggrieved  by  the  judgment;  for  otherwise  this  inconvenience  would 
ensue,  that  every  defendant  might  bring  a  writ  of  error  by  himself, 
and  by  that  means  delay  the  plaintiff  from  his  execution  for  a  long 
*time,  and  from  having  any  benefit  of  his  judgment,  though  [*1190] 
it  might  be  affirmed  once  or  oftener:5  And  if  the  writ  of  error  in 
such  case  be  brought  by  one  or  more  of  the  defendants  only,  it  may 


i  1  Durnf.  &  East,  388.  Ante,  1145.  Yelv.  4  Cro.  Eliz.  892.  S.  C.  Carth.  7,  8. 3 

n  2  Blac.  Rep.  780.  Mod.  134.  S.  C.  1  Ld.  Raym.  71.   151.  5 

i  1  Rol.  Abr.  748.  Stv.  Rep.  254.  280.  Mod.  16.  69.  Carth.  367.  Comb.  354.  Holt, 

">  1  Rol.  Abr.  748.    '  54.  S.  C.  1  Ld.  Ravm    244.  Carth.  404. 

"2Bac.  Abr.  195.  2   Saund.  46.  (6.)  Comb.  441.  1  Salk.  319.  5  Mod.  338.  S. 

101.  e.  C  1  Ld.  Raym.  328.  2  Ld.  Raym.  870.  1 

°2  Bac.  Abr.  199.   1  Rol.  Abr.  748,  9.  Salk.  312,   13.  S.  C.  6  Mod.  40.  1  Str. 

Cro.  Car.  408.  and  see  Lil.  Ent.  378.  and  234.  2  Ld.  Raym.  1403. 1  Str.  606.  8  Mod 

the  cases  there  cited.  305.316.  S.  C.  2  Ld.  Raym.  1532.   Cas 

p  2  Leon.  101.  Cro.  Car.  408.  481.  561.  temp.  Hardw.  135, 6.  Barnes,  202. 1  Wils 

1  Ld.  Raym.  328.  Carth.  447.  S.  C  88.  3  Bur.  1792. 2  Durnf.  &  East,  737. 
q  Palm.  567.  Cro.  Car.  300.  408.  574.  5.         •  Carth.  8  and  see  3  Bur.  1789. 
'  6  Co.    25.    Cro.  Eliz.    648,   9.  S.  C. 
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be  quashed;'  or  the  courts  will  give  the  plaintiff  leave  to  take  out 
execution."  But  when  judgment  is  given  against  several  parties, 
and  one  or  more  of  them  die,  the  writ  of  error  may  be  brought  by 
the  survivors.*  And  in  trespass  against  three,  if  there  be  judgment 
by  default  against  two  of  them,  and  the  third  plead  to  issue,  and  it 
be  found  for  him,  the  two  only  may  bring  a  writ  of  error;  for  the 
party  in  whose  favour  the  judgment  was  given,  cannot  say  that  it 
was  to  his  prejudice.5'  So,  if  a  writ  of  error  be  brought  in  the  names 
of  several  parties,  and  any  one  or  more  of  them  refuse  to  appear 
and  assign  errors,  they  must  be  summoned  and  severed;  after  which 
the  writ  of  error  may  be  proceeded  in  by  the  rest  alone.7  And 
where  a  writ  of  error  was  brought  in  the  names  of  two  executors, 
and  one  would  not  join  in  assigning  errors,  the  court  of  King's 
Bench  gave  the  other  time  to  assign  them,  till  there  could  be  sum- 
mons and  severance.8 

On  a  writ  of  error  brought  against  two  executors,  one  only  ap- 
peared, and  sued  out  a  scire,  facias  quare  executionem  non,  upon 
which  the  judgment  was  affirmed  for  both  executors;  and  upon  a 
second  writ  of  error,  the  court  held,  that  a  scire  facias  quare  execu- 
tionem non  is  only  to  bring  in  the  plaintiff  in  error  to  assign  his 
errors;  and  as  he  came  in  upon  it,  and  assigned  his  errors,  he  waived 
any  objection,  and  admitted  the  one  executor  to  be  sufficient  to  call 
upon  him  to  assign  them,  and  the  court  are  not  to  presume  that  the 
other  executor  is  alive:  And  though  a  writ  of  error  by  one  alone, 
upon  a  judgment  against  two,  be  not  good,  yet  that  is  on  account  of 
the  inconvenience  that  would  arise  from  a  perpetual  delay  of  exe- 
cution, if  every  defendant  might  bring  a  writ  of  error  by  himself; 
but  that  reason  does  not  hold  in  this  case,  where  the  executors  are 
defendants  in  error,  and  not  plaintifis.b 

[*1191]  A  writ  of  error  lies  for  some  error  or  defect  in  substance, 
that  is  not  aided,  amendable,  or  cured  at  common  law,  or  by  some 
of  the  statutes  of  amendments  or  jeofails:0  And  it  lies  to  the  same 
court  in  which  the  judgment  was  given,  or  to  which  the  record  is 
removed  by  writ  of  error,  or  to  a  superior  court.  If  a  judgment  in 
the  King's  Bench  be  erroneous  in  matter  of  fact  only,  and  not  in 
point  of  law,  it  may  be  reversed  in  the  same  court,  by  writ  of  error 
coram  nobis,  or  qxue  coram  nobis  resident;*  so  called,  from  its  being 
founded  on  the  record  and  process,  which  are  stated  in  the  writ  to 
remain  in  the  court  of  the  lord  the  king,  before  the  king  himself;  as 
where  the  defendant,  being  under  age,  appeared  by  attorney,  or  the 


•6  Co.  25.  Cro.  Eliz.  648,   9.    S.    C.  »  Barnes,  202. 

Yelv.  4.  Cro.  Eliz.  892.  S.  C.  Carth.  7,  8.  *  Palm.  151.  1  Str.  234. 

3  Mod.  134.  S.  C  1  Ld.  Raym.  71.  151.  5  v  1  Lev.  210.  Hob.  70.  1  Str  683.  2  Str. 

Mod.  16.  69.  Carth.  367.  Comb.  354.  Holt,  892.  1110.  Covvp.  425.  2  Blac.  Rep.  1067 

54.  S.  C.  1  Ld.  Raym.  244.  Carth.  404.  but  see  Sty.  Rep   190.  3  Salk.  146  semb 

Comb.  441.  1  Salk.  319.  5  Mod.  338.  S.  contra. 

C.  1  Ld.  Raym.  328.  2  Ld.  Ravm.  870.  1  *  Yelv   4.  Cro.  Eliz.  892.  S.  C.  Cro.  Jac 

Salk.  312,   13.   S.   C.  6  Mod.  40.    1   Str.  117.  Carth.  7,  8.  3  Mod.  134.  S.  C  6  Mod 

234.  2  Ld.    Ravm.    1403.   1    Str.    606.  8  40.  1  Str.  234.  Cas.  temp.  Hardw.  135,  6 

Mod.  305.  316.'S.  C.  2  Ld.  Raym.  1532  >  2  Str.  783. 

Cas.  temp.  Hardw.  135,  6.  Barnes,  202.  1  b  3  Bur.  1789. 

Wils.  88.  3  Bur.   1792.  2  Durnf.  &  East,  c  Ante,  949,  &c. 

737.  i  Append.  Chap.  XLIV;  <§  2,  3,  4. 
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plaintiff  or  defendant  was  a  married  woman  at  the  time  of  commenc- 
ing the  suit,  or  died  before  verdict,  or  interlocutory  judgment:  for 
error  in  fact  is  not  the  error  of  the  judges,  and  reversing  it  is  not 
reversing  their  own  judgment.*1  So,  upon  a  judgment  in  the  King's 
Bench,  if  there  be  error  in  the  process,  or  through  the  default  of  the 
clerks,  it  may  be  reversed  in  the  same  court,  by  writ  of  error  coram 
nobis:e  But  if  an  erroneous  judgment  be  given  in  the  King's  Bench, 
and  the  error  be  in  the  judgment  itself,  and  not  in  the  process,  a 
writ  of  error  does  not  lie  in  the  same  court  upon  such  judgment/ 
In  the  Common  Pleas,  the  record  and  process  being  stated  to  remain 
before  the  king's  justices,  the  writ  is  called  a  writ  of  error  coram 
vobis,  or  qua,  coram  vobis  resident.  %  A  writ  of  error,  in  respect  of 
coverture,  may  in  general  be  brought  in  the  same  court  in  which 
the  judgment  was  given,  or  in  another  court;  except  in  the  court  of 
Exchequer  chamber,  where  there  is  no  jury  to  try  an  issue  in  fact:h 
And  it  is  said,  that  if  judgment  be  given  in  the  King's  Bench  in  civil 
actions,  a  writ  of  error  will  not  lie  in  the  same  court,  but  only  for 
errors  in  fact  triable  by  a  jury  ;  but  upon  a  judgment  in  criminal 
cases,  error  will  lie  in  the  King's  Bench,  whether  the  error  be  in 
fact  or  la<v;  though  it  lies  also  in  parliament.1 

If  a  w'rit  of  error  returnable  in  the  King's  Bench  abate,  after  re- 
moval of  the  record,  by  death  or  otherwise, k  or  be  quashed  for  any 
other  fault  than  variance,1  error  coram  nobis  lies  in  the  same  court 
*to  which  the  record  is  removed:  But  formerly,  if  there  [*1192] 
had  been  a  variance  between  the  record  and  the  writ  of  error,  the 
record  not  being  removed,  there  must  have  been  a  new  writ;m  which 
is  also  necessary,  and  may  be  had  after  the  non  pros  of  a  former 
writ  of  error,  before  the  removal  of  the  record.11  And  error  coram 
nobis  lies  not  in  the  King's  Bench,  after  an  affirmance  in  that  court,0 
or  in  the  Exchequer  chamber. p  Neither  does  it  lie,  for  error  in 
fact,  in  the  Exchequer  chamber, i  or  House  of  Lords;  for  the  record 
is  not  removed  thither,  but  only  a  transcript ;  and  it  is  said  to  be 
beneath  the  dignity  of  the  House  of  Lords,  that  being  the  supreme 
judicature,  to  examine  matters  of  fact.r 

For  the  error  or  mistake  of  the  judges,  in  point  of  law,  a  writ  of 
error  lies  to  the  King's  Bench,  from  the  Common  Pleas  at  West- 
minster,s  and  from  all  inferior  courts  of  record" in  England,*  except 
in  London,*  and  some  other  places;  and  after  judgment  given  there- 
on, a  second  writ  of  error  may  be  brought,  returnable  in  the  House 

i  1  Rol.  Abr.  747.  Cro.  Eliz.  105,  6.  1  16.  69.  S.   C.  1   Str.  606.  2  Ld.   Ravm 

Sid.  208.  3  Salk.  145,  6,  7.  1403.  8  Mod.  305.  316.  S.  C. 

«  1  Rol.  Abr.  746.  F.  N.  B.  21.  Poph.         ■»  Godb.  375.  but  see  stat.  5  Geo.  I.  c. 

181.  13. 

f  1  Rol.  Abr.  746.  ■>  Bro.  Abr.  tit.  Error,  pi.  121.  10  Vin. 

i  Append.  Chap.  XLIV.  %  5.  Abr.  16.  pi.  11.  3  Salk.  146. 

»  1  Chit.  Rep.  372.  per  Bayley,  J.  °  2  Str.  949.  975.  1  Salk.  337.  semb. 

1  3  Salk.  147.  and  see  Cornhill's  case,  1  contra. 
Lev.  149.  1  Sid.  208.  S.  C.  r  1  Str.  690. 

k  1  Rol.  Abr.  753.  Yelv.  6.  Cro.  Eliz,         q  1  Rol.  Abr.  755.  Com.  Rep.  597 
891.  S.  C.  Godb.  375.  Latch,  198.  S.  C.         '5  Salk.  145,  6.  •  4  Inst.  22. 

Cro.  Car.  575.  '  Append.  Chap.  XLIV.  4  6. 
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of  Lords:   but  error  lies  not  from  an  inferior  court  to  the  Common 
Pleas." 

In  London,  a  writ  of  error  lies  from  the  sheriff's  courts,  to  the 
court  of  hustings  of  common  pleas;  and  from  the  court  of  hustings, 
whether  of  common  pleas  or  pleas  of  land,  and  also  from  the  law 
side  of  the  mayor's  court,  to  a  court  of  appeal  held  before  commis- 
sioners appointed  under  the  great  seal,  and  from  thence  immediately 
to  the  House  of  Lords.*'  It  also  seems,  that  the  appeal  against 
decrees  made  on  the  equity  side  of  the  mayor's  court,  is  immediately 
to  the  House  of  Lords.* 

On  a  judgment  given  in  the  Cinque  ports,  no  writ  of  error  lies 
in  the  King's  Bench  or  Common  Pleas ;  but  by  custom,  such  judg- 
ment is  examinable  by  bill,  in  nature  of  a  writ  of  error,  before 
the  lord  keeper  or  warden  of  the  Cinque  ports,  at  his  court  of 
Shepicay.3-  So,  if  a  judgment  be  given  in  the  court  of  Stannaries, 
in  the  duchy  of  Cormvall,  for  any  matter  touching  the  stannaries,b 
no  writ  of  error  lies  upon  this  in  the  King's  Bench  or  Common 
[*1193]  Pleas;  but  an  appeal  to  the  warden  of  the  Stannaries,  and 
from  him  to  the  prince  of  Wales,  and  when  there  is  no  prince,  to 
the  king  in  council.0 

A  writ  of  error  lies  at  common  law  in  the  King's  Bench,  upon  a 
judgment  in  a  county  palatine;  for  though  these  are  superior  courts, 
and  have  jura  regalia,  yet  their  jurisdiction  is  derived  from  the 
crown. d  And,  by  the  34  &  35  Hen.  VIII.  c.  26.  §  113.  and  1 '  W. 
&  M.  c.  27.  errors  in  judgments,  in  pleas  real  mixed  and  personal, 
before  the  justices  in  their  great  sessions  in  Wales,  shall  be  redressed 
by  writ  of  error,  in  the  King's  Bench  in  England. 

At,  common  law,  no  writ  of  error  lay  on  a  judgment  from  the 
King's  Bench,  except  in  parliament;  by  which  means  the  subject 
was  often  disappointed  of  his  writ  of  error,  either  by  the  not  sitting 
of  parliament,  or  by  their  being  employed  in  public  business,  when 
they  did  sit.e  To  remedy  this,  it  was  enacted,  by  the  statute  27 
Eliz.  c.  8.  that  "  where  any  judgment  shall  be  given  in  the  King's 
Bench,  in  any  action  of  debt,  detinue,  covenant,  account,  action 
upon  the  case,  ejectment,  or  trespass,  first  commenced  there,  other 
than  such  only  where  the  Queen  shall  be  party,  the  plaintiff  or 
defendant,  against  whom  such  judgment  shall  be  given,  may,  at  his 
election,*  sue  out  of  the  court  of  Chancery,  a  special  writ  of  error, 
directed  to  the  chief-justice  of  the  King's  Bench,  commanding  him 
to  cause  the  record,  and  all  things  concerning  the  judgment,  to  be 
brought  before  the  justices  of  the  Common  bench,  and  barons  of  the 
Exchequer,  into  the  Exchequer  chamber,  there  to  be  examined  by 
the  said  justices  and  barons;  which  said  justices,  and  such  barons  as 
are  of  the  degree  of  the  coif,  or  six  of  them,  shall  have  full  power 


*  Finch,  L.  480.  Gro.  Eliz.  26.  3  Blac.  <=  1  Rol.  Abr.  745.  and  see  3  Blac.  Com 
Com.  411.  80.  1  Bac.  Abr.  tit.  Courts  of  the  Stanna. 

J  Emerson,  on  the  Citv  Courts,  27.  76  ries,   and   Jacob's    Law    Dictionary,  tit. 

97.  2  Bac.  Abr.  215.  Stannaries. 

*  Emerson,  on  the  Citv  Courts,  86.  <*  1  Rol.  Abr.  745.  4  Inst.  214.  218. -223 
■-  4  Inst.  224.  Append.  Chap.  XL1V.  §  7. 

1  3  Bulst.  183.  « 2  Bac.  Abr.  212.               '3  Salk.  147. 
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and  authority  to  examine  all  such  errors  as  shall  be  assigned  in  or 
upon  any  such  judgment,  and  thereupon  to  reverse  or  affirm  the 
same,  as  the  law  shall  require,  other  than  for  errors  concerning  the 
jurisdiction  of  the  court  of  King's  Bench,  or  for  want  of  form  in  any 
writ,  return,  plaint,  bill,  declaration,  or  other  pleading,  process, 
verdict,  or  proceeding  whatsoever;  and  after  the  said  judgment  shall 
be  affirmed  or  reversed,  the  said  record,  and  all  things  concerning 
the  same,  shall  be  brought  back  into  the  King's  Bench,  that  further 
proceeding  may  be  had  thereupon,  as 'well  for  execution  as  other- 
wise: But  such  reversal  or  affirmation  shall  not  be  so  final,  but  that 
the  party  grieved  shall  and  *may  sue  in  the  high  court  of  [*1194] 
Parliament,  for  the  further  and  due  examination  of  the  said  judgment, 
as  was  then  usual  upon  erroneous  judgments  in  the  court  of  King's 
Bench." 

This  statute  is  confined  to  the  particular  actions  enumerated 
therein;  and  does  not  extend  to  actions  of  replevin, s  rescous,1'  scan- 
dalum  magnatumj  ravishment  of  ward,k  or  scire  facias  against 
bail,1  &c. :  In  these  actions  therefore,  error  will  not  lie  in  the  Ex- 
chequer chamber,  but  must  be  brought  in  parliament.  In  scire 
facias  on  a  judgment,  against  the  party  or  his  executors,  it  seems 
that  error  lies  in  the  Exchequer  chamber,  tarn  in  redditione  judicii, 
quarn  in  adjudicatione  executionis;m  but  not  upon  an  award  of  execu- 
tion only."  Errors  in  fact,  being  examinable  in  the  King's  Bench, 
cannot  legally  be  assigned  in  the  Exchequer  chamber:0  yet  if  a  re- 
lease of  errors  be  pleaded  in  that  court,  they  may  try  it,  and  award 
a  venire,  under  the  seal  of  the  court  of  Exchequer. p 

We  have  already  seen,  that  a  writ  of  error  does  not  lie  in  the 
Exchequer  chamber,  upon  a  judgment  of  the  King's  Bench,  in  an 
action  commenced  by  original  writ;  because  it  is  not  first  commenced 
in  the  King's  Bench,  but  is  founded  upon  the  orignal  writ  issuing 
out  of  Chancery. i  And,  for  a  similar  reason,  a  writ  of  error  lies  not 
in  the  Exchequer  chamber,  upon  a  judgment  affirmed  on  error  in  the 
King's  Bench,  but  must  be  brought  in. the  House  of  Lords.r  So, 
where  a  judgment  of  the  King's  Bench  was  affirmed  in  the  Exche- 
quer chamber,  upon  which  the  plaintiff  sued  out  a  scire  facias  in  the 
King's  Bench,  and  had  an  award  of  execution,  and  afterwards  the 
defendant  brought  a  writ  of  error  in  the  Exchequer  chamber,  tarn  in 
redditione  judicii,  quam  in  adjudicatione  executionis,  the  court  held 
that  this  writ  of  error  did  not  lie,  and  was  no  supersedeas  of  execu- 
tion.9 But  notwithstanding  that  part  of  the  statute  which  excepts 
actions  where  the  Queen  shall  be  party,  it  has  been  holden  that  a  writ 
of  error  lies  in  the  Exchequer  chamber,  upon  a  judgment  in  an  action 
of  debt  qui  tarn,  upon  the  statute  of  usury.1 

I  2  Rol.  Rep.  434.  "  2  Str.  1102.  Andr.  287.  S.  C. 

»  Moor,  694.  Cro.  Jac.  171.  °  2  Lev.  38.  1  Vent.  207.  2  Mod.  194. 

i  Cro.  Car.  142.  W.  Jon.  194.  Ley,  82.  Com.  Rep.  597.              p  2  Str.  821. 

S.  C.  1  Sid.  143.  1  Vent.  49.  2  Ld.  Raym.  i  Ante,  *117.  and  see  1  Saund.  346.  e. 

954.  (4.) 

k  2  Rol.  Rep.  134.  '  2  Bulst.  162.  and  see  1  Rol.  Rep.  264, 

»  Yelv.  157.  Cro.  Jac.  171.  Cro.  Car.  •  1  Salk.  263. 1  Ld.  Raym.  97.  5  Mod, 

286.  300.  W.  Jon.  325.  1  Ld.  Raym.  98.  228.  S.  C 

but  see  Cro.  Eliz.  730.  contra.  l  Doug-.  350.  Lloyd  v.  Skutt,  T.  23  Geo. 

m  Cro.  Car.  286.  464.  1  Ld  Raym.  98.  III.  K.  B. 
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[*11 95]  From  proceedings  on  the  law  side  of  the  Exchequer  in 
England,  a  writ  of  error  lies  mto  the  court  of  Exchequer  chamber, 
before  the  lord  chancellor,  lord  treasurer,  and  judges  of  the  court 
of  King's  Bench  and  Common  Pleas;"  and  from  thence  it  lies 
to  the  House  of  Peers:"  but  against  decrees  on  the  equity  side 
of  the  Exchequer,  the  appeal  is  to  the  House  of  Peers  in  the  first 
instance. 

Before  the  union  with  Scotland,  a  writ  of  error  lay  not  in  this 
country,  upon  any  judgment  in  Scotland;  because  it  was  a  distinct 
kingdom,  and  governed  by  distinct  laws:y  but  it  is  since  given  by 
statute,2  from  the  court  of  Exchequer  in  Scotland,  returnable  in 
parliament.3  A  writ  of  error  formerly  lay  from  the  King's  Bench 
in  Ireland,  to  the  King's  Bench  in  England,  and  from  thence  to 
the  House  of  Lords;  but  now,  by  the  statute  23  Geo.  III.  c.  28.  § 
2.  "  no  writ  of  error  or  appeal  shall  be  received  or  adjudged,  or  any 
other  proceedings  had,  by  or  in  any  of  his  majesty's  courts  in  this 
kingdom,  in  any  action  or  suit  at  law  or  in  equity,  instituted  in  any 
of  his  majesty's  courts  in  the  kingdom  of  Ireland;  and  all  such 
writs,  appeals,  or  proceedings  shall  be,  and  they  are  thereby  declared 
null  and  void,  to  all  intents  and  purposes."  Since  the  union  with 
Ireland,  however,  a  writ  of  error  lies  from  the  superior  courts  in 
that  country,  to  the  House  of  Lords. 

No  writ  of  error  can  be  brought  but  on  a  judgment,  or  an  award 
in  nature  of  a  judgment;  for  the  words  of  the  writ  are,  si  judicium 
redditum  sit,b  &c.  And  hence  it  was  formerly  holden,  that  a  writ 
of  error  could  not  be  brought  before  judgment  given;  and  if  tested 
before,  it  was  no  supersedeas :c  But  it  seems  to  be  now  agreed,  that 
a  writ  of  error,  bearing  teste  before  judgment,  is  good,  so  as  the 
judgment  be  given  before  the  return  of  it;  and  this  is  the  usual 
course  for  preventing  execution. d  And  the  allowance  of  it  may  be 
served  before  the  return  of  the  writ  of  inquiry  and  final  judgment.*5 
Still  however,  if  the  writ  of  error  be  returnable  before  judgment,  it 
may  be  quashed/  And  a  writ  of  eiror  will  not  lie  on  a  judgment  of 
respondeat  ouster,  on  a  plea  to  the  jurisdiction. % 

[*1196]  After  judgment,  twenty  years  are  allowed  for  bringing 
a  writ  of  error:  And,  by  the  statute  10  &  11  W,  III.  c.  14.  "no 
judgment  in  any  real  or  personal  action,  shall  be  reversed  or 
avoided,  for  any  error  or  defect  therein,  unless  the  writ  of  errror 
be  brought,  and  prosecuted  with  effect,  within  twenty  years  after 
such  judgment  signed,  or  entered  of  record."  This  statute  has 
the  usual  exceptions,  in  favour  of  'infants,  feme  coverts,  persons 


u  Append.  Chap.  XLIV.  §  16.  » Append.  Chap.  XLIV.  §  17. 
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Session  in  Scotland.  K.  B.  per  Buller,  J. 
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non  compos  mentis,  imprisoned,  or  beyond  the  seas.  And  the 
court  on  motion  would  not  quash  a  writ  of  error,  though  brought 
twenty-nine  years  after  the  judgment;  for  this  would  be  to  deprive 
the  party  of  the  benefit  of  replying  the  exceptions  in  the  statute.11 

A  writ  of  error,  like  a  scire  facias,  is  considered  as  a  flew  action: 
and  therefore,  upon  bringing  it,  the  defendant  in  the  original  action 
may  change  his  attorney,  without  obtaining  a  judge's  order  for  that 
purpose.'  To  obtain  a  writ  of  error,  application  must  be  made  by 
the  attorney,  to  the  cursitor  of  the  county  where  the  venue  was 
laid  in  the  original  action;  who  will  make  out  the  writ  in  ordinary 
cases,  as  matter  of  course,  upon  a  prsccipek  or  note  of  instructions, 
containing  the  names  of  the  parties,  the  nature  of  the  judgment, 
the  court  wherein  it  was  given,  and  the  time  when  the  writ  is 
intended  to  be  returnable.  In  parliament,  there  must  be  a  warrant 
for  the  writ  of  error  from  the  crown,  which  is  procured  by  the 
cursitor;1  and,  when  it  is  against  the  king,  the  fiat  of  the  attorney 
general  must  be  obtained,  upon  a  petition,  setting  forth  the  errors 
intended  to  be  assigned,  accompanied  with  a  certificate  from 
counsel,  that  they  are  real  errors.  This  practice  was  anciently 
used,m  as  a  mark  of  decency  and  respect;  and  though  it  appears  to 
have  been  laid  aside  in  the  time  of  the  usurpation,"  yet  it  since  has 
been  revived. 

The  writ  of  error,  which  is  subject  to  the  stamp  duty  of  twenty 
shillings,0  runs  in  the  king's  name;  and,  on  a  judgment  recovered 
in  the  King's  Bench,  the  writ  of  error,  whether  it  be  returnable  in 
the  Exchequer  chamber?  or  in  Parliament,*1  is  directed  to  oar  right 
trusty  and  well  beloved  Sir  Charles  Abbot,  Knight,  our  chief- 
justice  assigned  to  hold  pleas  in  our  court  before  us;1'  unless  it  be 
a  writ  of  error  coram  nobis,  and  then  it  is  directed  to  our  justices 
*assigned  to  hold  pleas  bej'ere  us,h  or,  if  a  writ  of  error  [*1197] 
coram  vobis,  to  our  justices  of  the  bench.  On  a  judgment  reco- 
vered in  the  Common  Pleas,  the  writ  of  error  is  directed  to  our 
right  trusty  and  ivell  beloved  Sir  Robert  Dallas,  Knight,  our 
chief  justice  of  the  bench;1  unless  it  be  to  reverse  a  fine  levied  in 
that  court,  in  which  case  the  writ  of  error  is  directed  to  the  Chi- 
rographer,  for  the  transcript  of  the  note  of  the  fine,  and  writ  of 
covenant;"  or  to  the  custos  brevium,  for  the  transcript  of  the  foot 
of  the  fine."  On  a  judgment  in  the  Exchequer  of  Pleas,  the  writ 
of  error  is  directed  to  our  treasurer,  and  barons  of  our  Exche- 
quer? for  though  the  barons  only  are  judges,  yet  the  treasurer, 
together  with  them,  hath  the  custody  of  the  records  of  the  court.7- 


•  »  2  Str.  837.  §  13, 14,  15. 
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On  a  judgment  in  the  county  palatine  of  Lancaster,  the  writ 
of  error  is  directed  to  the  Chancellor,  or  his  deputy,  commanding 
him  that  he  give  in  charge  to  the  justices  at  Lancaster,  that 
they  send  to  him  in  his  Chancery,  the  record,  &c.  and  the  writ 
which  came  to  them  thereupon,  and  that  he  transmit  the  record," 
&"c.  And,  on  judgments  in  inferior  courts,  the  writ  of  error 
should  be  directed  to  the  judges  before  whom  the  judgment  was 
given. b 

In  point  of  form,  the  body  of  the  writ  of  error,  when  returnable 
in  the  King's  Bench,  on  a  judgment  of  the  Common  Pleas,  runs 
thus:  "Because  in  the  record  and  process,  and  also  in  the  giving  of 
judgment,  in  a  plaint  which  was  in  our  court,  before  you  and  your 
companions,  our  justices  of  the  Bench,  by  our  writ,  between  A.  B. 
and  C.  D.  late  of,  &c.  of  a  plea  of,.&c.  (describing  the  nature  of 
the  action,)  manifest  error  hath  intervened,  to  the  great  damage  of 
the  said  C.  D.  as  from  his  complaint  we  are  informed;  we  being 
willing  that  the  error,  if  any  there  be,  should  in  due  manner  be 
corrected,  and  full  and  speedy  justice  done  to  the  parties  aforesaid  in 
this  behalf,  do  command  you,  that  if  judgment  be  thereupon  given, 
then  you  do  distinctly  and  openly  send  to  us,  under  your  seal,  the 
record  and  process  aforesaid,  with  all  things  touching  the  same,  and 
this  writ,  so  that  we  may  have  them  on,  &c.  (a  general  return 
day,)  wheresoever  we  shall  then  be  in  England,  that  the  record 
and  process  aforesaid  being  inspected,  we  may  cause  to  be  further 
done  thereupon,  for  correcting  that  error,  what  of  right  and  accord- 
[*119S]  ing  to  the  law  and  ^custom  of  England,  ought  to  be 
done."c  This  writ  consists  of  two  parts;  first,  a  certiorari  to  re- 
move the  record,  and  secondly,  ^commission  to  examine it.d  But 
in  a  writ  of  error  coram  nobis  or  nobis,  the  certiorari  part  being 
unnecessary,  is  omitted,  and  the  writ  contains  only  a  commission  to 
examine  errors.6  On  a  judgment  in  an  inferior  court,  the  writ  of 
error  begins  by  reciting  that  "in  the  record  and  process,  &c.  in  a 
plaint  which  was  before  you,  in  the  court  of,  &.c.  without  our  writ, 
between,  &:c.  manifest  error  hath  intervened,  &c. ;"  and  it  is  made 
returnable  on  a  general  return  day,  wheresover,  &c.f 

When  the  writ  of  error  is  returnable  in  the  Exchequer  chamber, 
it  begins  by  reciting  the  statute  27  Eliz.  c.  8.  and  brings  the  case 
within  that  statute,  by  stating  that  the  error  in  no  wise  concerns  the 
king,  or  the  jurisdiction  of  the  court  of  King's  Bench,  or  any  want 
of  form  in  any  writ,  &c.s  In  the  House  of  Lords,  the  writ  of  error 
differs  in  point  of  form,  accordingly  as  it  is  brought  on  a  judgment 
originally  given  in  the  court  of  King's  Bench,h  on  a  judgment 
affirmed  there,1  or  in  the  Exchequer  chamber.k  And  when  the  error 
is  supposed  to  be  as  well  in  giving  the  judgment,  as  in  awarding 
execution  thereon,  the  writ  of  error  is  said  to  be  tarn  quam,  or,  in 


»  2  Cromp.  344.  Append.  Chap.  XL1V.  e  Append.  Chap.  XLIV.  §  2,  3,  4,  5. 

$  7.  f  Id.  §  6. 
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«  Append.  Chap.  XLIV.  §  9,  10.  *  Id.  §  13. 
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OF  ERROR.  1198 

the  words  of  the  writ,  tarn  in  redditione  judicii,  quavx  in  adju- 
dicatione  executionis.^ 

The  writ  of  error  should  regularly  agree  with  the  record,  in  the 
names  and  description  of  the  parties,  and  nature  of  the  cause  of 
action:  and  therefore,  if  the  parties  be  mis-named  in  the  writ  of 
error, m  or  it  be  sued  out  by  one  of  several  parties  only,"  or  the  party 
suing  in  the  Exchequer  be  described  as  the  "king's  debtor  "  when 
in  fact  he  had  proceeded  on  a  capias  of  privilege,0  it  will  not  ope- 
rate as  a  supersedeas,  or  stay  of  execution.  So,  if  a  writ  of  error 
be  sued  out  and  allowed  on  a  judgment  in  an  action  of  covenant, 
describing  it  as  a  plea  of  trespass  on  the  case,  whereupon  the 
record  is  transcribed,  that  it  seems  is  no  supersedeas;  although  the 
plaintiff,  alter  notice  of  the  allowance  of  the  writ  of  error,  give  a 
rule  to  transcribe,  and  sue  out  two  writs  of  scire  facias  quare  exe- 
cutionem  non.v 

The  teste  of  the  writ  of  error  is  the  day  of  suing  it  out;  and  need 
not  be  on  a  seal  day.i  In  the  King's  Bench,  it  is  returnable  ubicun- 
*que,  &c.  on  the  first  or  last  general  return  of  the  term:1-  [*1199] 
In  the  Exchequer  chamber,  it  is  returnable  before  the  justices  of  the 
Common  bench,  and  barons  of  the  Exchequer  of  the  degree  of  the 
coif,  in  the  Exchequer  chamber,  on  a  particular  return  day:9  In 
the  House  of  Lords,  when  the  parliament  is  sitting,  the  writ  of 
error  is  made  returnable  before  the  king  in  his  present  parliament, 
immediate,  or  without  delay;  because  that  court,  during  the  session 
of  it,  is  supposed  to  sit  continually,  and  has  no  vacation,  and  it  is 
for  the  honour  of  that  high  tribunal  to  be  immediately  attended, 
that  they  may  do  the  speedier  justice:1  After  a  prorogation,  the 
writ  of  error  is  returnable  before  the  king  in  his  parliament,  at  the 
next  session;"  or,  after  a  dissolution,  at  the  next  parliament,  speci- 
fying the  day  when  it  is  to  be  holden:x  And  it  is  necessary,  in  all 
cases,  that  there  should  be  fifteen  days  between  the  teste  and  return 
of  a  writ  of  error. t 

The  writ  of  error  being  made  out,  is  sealed  in  Chancery,  either 
on  a  general  seal  day,  or,  which  is  somewhat  more  expensive,  at  a 
private  seal;  and  after  being  obtained  from  the  cursitor,  it  should  be 
taken  to  the  clerk  of  the  errors  of  the  court  in  which  the  judgment 
was  given,5  or,  in  the  Exchequer  of  Pleas,  to  one  of  the  clerks  of  the 
chief  baron,z  who  will  allow  the  same,  on  being  paid  his  fees,  and 
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make  out  a  certificate  or  note  of  the  allowance;"  a  copy  of  which 
should  be  served  on  the  attorney  for  the  defendant  in  error:  This  is 
usually  done  at  the  time  of  taxing  costs,  and  at  the  same  time,  the 
original  certificate  should  be  shewn  him.  The  writ  of  error  coram 
nobis  is  allowed  by  the  master,  in  open  court;b  and  the  rule  of  allow- 
ancec  being  drawn  up  by  the  clerk  of  the  rules,  a  copy  of  it  is  served 
on  the  attorney  for  the  defendant  in  error. 

A  writ  of  error,  sued  out  before  final  judgment,  continues  in  force 
during  the  whole  term  in  which  it  is  returnable :ri  and  if  final  judg- 
ment be  signed  at  any  time  during  that  term,  it  is  a  supersedeas  or 
stay  of  execution,  from  the  time  of  signing  it;e  provided  bail,  when 
requisite,  be  put  in  thereon,  within  Jour  clear  days  after  final  judg- 
ment is  signed/  It  even  seems,  that  a  writ  of  error  may  operate  as 
[*1200]  a  stay  of  proceedings,  though  sued  out  before  interlocutory 
judgment:^  And  the  court  of  King's  Bench  have  gone  so  far,  that  if 
a  writ  of  error  be  sued  out,  and  the  plaintiff  do  not  sign  final  judg- 
ment till  a  subsequent  term  after  the  return  of  the  writ,  in  order  to 
avoid  the  effect  of  it,  and  then  take  out  execution;  they  will  set  it 
aside. h  In  the  Common  Pleas,  if  a  writ  of  error  be  returnable  on  the 
essoin-day  of  the  term,  the  judgment  will  be  removed  thereby,  pro- 
vided it  be  signed  at  any  time  afterwards,  during  the  same  term:' 
And  where  the  plaintiff's  attorney,  after  writ  of  error  brought,  art- 
fully delayed  signing  final  judgment  till  the  writ  of  error  was  spent, 
and  then  brought  an  action  of  debt  upon  the  judgment,  that  court 
ordered  the  proceedings  .in  the  action  upon  the  judgment  to  be  stayed, 
and  a  new  writ  of' error  to  be  brought  at  the  plaintiff's  attorney's 
expensed  But  if  a  writ  of  error  be  sued  out  before  final  judgment, 
and  the  allowance  not  served  until  after  the  writ  of  error  is  spent, 
the  plaintiff  in  that  court  may  afterwards  regularly  sign  final  judg- 
ment:1 And  if  the  plaintiff,  after  obtaining  a  verdict  in  ejectment, 
sue  out  a  writ  of  habere  facias  possessionem,  without  waiting  to 
tax  his  costs,  the  defendant's  writ  of  error,  we  have  seen,m  will  not 
operate  as  a  supersedeas. 

After  final  judgment,  and  before  execution  executed,  a  writ  of 
error  is,  generally  speaking,  a  supersedeas  of  execution  from  the 
time  of  its  allowance,"  provided  bail  be  put  in  and  perfected  in  due 
time;0  and  the  allowance  is  notice  of  itself :p     Or  if  the  plaintiff, 
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before  the  allowance,  have  notice  of  the  writ  of  error  being  sued  out, 
and  delivered  to  the  clerk  of  the  errors,  it  is  from  the  time  of  that 
notice  a  supersedeas.*  But  a  writ  of  error  is  no  supersedeas  of  exe- 
cution, unless  bail  in  error  be  put  in,  and  notice  thereof  given,  within 
the  time  limited  by  the  rules  of  the  court.1'  And  in  order  to  bring 
the  attorney  into  contempt,  for  proceeding  after  the  allowance,  he 
*must  have  had  actual  notjce.s  Where  the  defendant  how-  [*1201] 
ever  had  wilfully  concealed  the  issuing  of  the  writ  of  error  from  the 
plaintiff,  the  court  of  King's  Bench  set  aside  an  execution  afterwards 
issued,  without  costs-,  and  made  the  defendant  undertake  that  no 
action  should  be  brought.1  And  where  the  defendant  had  applied  to 
a  judge  in  vacation,  to  set  aside  the  plaintiff's  execution  for  irregu- 
larity, on  a  ground  which  the  judge  over-ruled,  and  afterwards 
applied  to  the  court  to  set  aside  the  execution,  on  the  ground  that 
he  had  before  brought  a  writ  of  error,  the  court  held,  that  this  fact 
not  having  been  communicated  to  the  judge  on  the  former  applica- 
tion, the  defendant  was  now  too  late  to  take  advantage  of  the  in~egu- 
larity.u  In  the  Exchequer  of  Pleas,  a  writ  of  error  is  a  supersedeas 
of  execution,  from  the  time  of  giving  notice  of  the  allowance,  to  the 
plaintiff  hi  the  action,  or  his  attorney  or  clerk  in  court. x  And  it  is, 
generally  speaking,  so  absolutely  a  supersedeas,  that  after  it  is 
allowed,  the  plaintiff  cannot  take  out  a  capias  ad  satisfaciendum 
against  the  principal,  and  get  it  returned  non  est  inventus,  in  order 
to  proceed  against  the  bail;-v  nor,  if  the  capias  ad  satisfaciendum 
be  sued  out  before,  can  the  plaintiff  call  for  a  return  of  it,  after  the 
allowance  of  a  writ  of  error;2  even  though  it  has  previously  lain  four 
days  in  the  office :a  but  in  such  case,  the  capias  ad  satisfaciendum 
may  be  returned,. so  as  to  fix  the  bail,  after  the  writ  of  error  is  de- 
termined.6 •  '  . 

If  the  defendant  bring  a  writ  of  error,  after  which  the  plaintiff,  as 
he  may,  bring  an  action  of  debt  on  the  judgment,  and  recover,  he 
cannot  sue  out  execution  on  the  second  judgment,  in  the  King's 
Bench,  till  the  writ  of  error  be  determined:0  But  where,  several 
years  having  elapsed  after  judgment  obtained,  the  plaintiff  brought 
an  action  upon  the  judgment,  and  after  judgment  signed  in  that 
action,  the  defendant  sued  out  a  writ  of  error  upon  the  first  judg- 
ment, the  court  of  King's  Bench  held,  that  the  plaintiff  might  not- 
withstanding take  out  execution  on  the  second  judgment.'1  So,  in 
the  Common  Pleas,  the  plaintiff  may  take  out  execution  on  the  second 
judgment,  notwithstanding  the  writ  of  error,  unless  the  defendant 


q  1  Salk.  321.  6  Mod.  1 30.  2  Ld.  Ravm.  K,  B.  334.  2  Ld.  Ravm.   1567.  S.  C.  and 

1260.  S.  C.  Say.  Rep.  51.  and  see  R.  B.  see  Barnes,  83.  2  New  Bep.  C.  P.  458. 

36  Car.  II.  K.B.  K.  M.  26  Car.  II.  C.  P.  *  2  Str.  1186.  1  Wils.  16.  S.  C.  1  East, 

Barnes,  205.  209.  662.  and  see   1   Barn.  &  Aid.  676.  Ante, 

«•  2  Uowl.  &  Kvl.  85.  *354. 

•  1  Salk.  321.  1  Dnrnf.  &  East,  280.   1  *3  Dnrnf.  t  East,  390." 

Bur.  340.  Barnes,  376.   1  Gow,  68.  n.  *>  1    Wils.    269.  but  see    Barnes,    83. 

i  1  Chit.  Rep.  238.  contra. 

»  2  Barn.  &  Aid.  373.  1  Chit.  Rep.  124.  ■=  3  Dnrnf.  $  East,  643.  4  Bur.  2454.  S. 

S.  C.  P.  Ante,  576. 

*  R.  T.  26  &.  27  Geo.  II.  in  Scar.  Man.  <i  3  Barn.  &  Aid.  275.  and  see  1  Str. 
Ex.  Append.  209,  10.  4  Price,  289.  526.  accord- 

r  2  Str.  867.  Fitzg^b    175.  1  Barnard. 
Vol.  II. —53 
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f*1202]  move  to  stay  the  proceedings:6  And,  in  that  court,  the 
allowance  of  a  writ  of  error,  on  a  judgment  by  nil  elicit,  is  so  en- 
tirely a  supersedeas  to  a  subsequent  writ  of  execution,  that  if  it  be 
sued  out  and  returned  pending  a  writ  of  error,  all  proceedings  thereon 
against  the  bail  may  be  set  aside  upon  motion/  In  the  House  of 
Lords,  it  has  been  determined,  that  taking  out  execution  against  the 
bail  below,  pending  a  writ  of  error  in  parliament,  is  a  contempt,  and 
breach  of  privilege. s  But  when  it  is  apparent  to  the  court,  that  a 
writ  of  error  is  brought  against  good  faith,h  or  for  the  mere  purpose 
of  delay,'  or  it  is  returnable  of  a  term  previous  to  the  signing  of  final 
judgment,kor  bail  when  requisite  is  not  put  in  and  perfected  in  due 
time,1  it  is  not  a  supersedeas.^  And  the  court  will  stay  the  pro- 
ceedings, pending  a  writ  of  error,  on  a  judgment  of  nonsuit,  unless 
there  be  some  declaration  of  the  party,  or  his  attorney,  that  the  writ 
of  error  was  brought  for  delay  :m  When  that  is  the  case,  the  court, 
on  an  affidavit  of  the  circumstances,  which  in  the  King's  Bench 
may  be  sworn  before  judgment  signed,"  will  permit  the  plaintiff  to 
take  out  execution,  notwithstanding  the  writ  of  error.  But  the 
latter  court  will  not  permit  execution  to  be  taken  out,  pending  a 
writ  of  error  in  parliament,  on  the  ground  that  the  writ  of  error  is 
brought  for  delay,  merely  because  the  defendant  suffered  judgment 
to  be  affirmed  in  the  Exchequer  chamber,  without  any  objection:0 
And  they  will  not  infer  that  a  writ  of  error  was  brought  for  delay, 
because  it  was  sued  out  before  final  judgment  signed;"  nor  can  exe- 
cution be  taken  out,  in  the  Common  Pleas,  because  the  defendant's 
attorney  has  declared  that  the  debt  would  be  settled,  and  that  time 
was  all  the  defendant  wanteds  So,  leave  was  refused  to  take  out 
execution,  notwithstanding  a  writ  of  error,  where  it  did  not  appear 
but  that  the  declaration  of  the  defendant,  that  he  would  sue  out  a 
writ  of  error  and  delay  the  plaintiff,  was  made  before  any  action 

«  Barnes,  202,  3.  Willes,  183,  4.  Ante,  '  2  Durnf.  &  East,  44. 

576.  m  5  Durnf.  &  East,  669.  2  Dowl.  Si  Ryl. 

'  2  Blac.  Hep.  1183.  208.  K.  B.  Bishop  v.  Fry,  T.  2  Geo.  IV. 

g  1  P.  Wins.  685.  C.  P.  accord,  but  see  1  11.  Blac.  432.  4 

h  2  Durnf.  &.  East,  18 Land  see  8  Taunt.  Durnf.  Si  East,  436.  semb.  contra.  Ante, 

434.  575.$ 

■  4  Durnf.  &.  Kast,  436.  2  H.  Blac.  30.  °  4  Maule  &  Sel.  331. 

Per  Cur.  E.  44  Geo.  III.  K.  B.  2  Maule  &  °  6  Durnf.  Si  East,  400. 

Sel.  474.  476.  1  Barn.  &  Cres.  287.  Ante,  p  5  East,  145. 

574,  5.                       k  Barnes,  197,  8.  q  1  New  Rep.  C.  P.  307. 

-j-  "  Where  a  party  distinctly  says  he  will  bring  a  writ  of  error  for  delav,  it  is  very 
proper,  when  he  lias  brought  the  writ  of  error,  and  application  is  made  for  leave  to 
issue  execution,  that  he  should  be  put  to  the  test,  whether  it  is  really  brought  for  the 
purpose  of  delav,  or  whether  there  is  real  ground  of  error."  Per  Batlet  J.  6  Dowl. 
&  Ryl.  509.  Therefore,  where  it  appeared  by  affidavit  that,  after  action  brought, 
the  defendant  threatened  to  bring  a  writ  of  error,  and  ruin  the  plaintiff  by  law  pro- 
ceedings, unless  fie  accepted  certain  terms  of  payment,  a  rule  for  taking  out  execu- 
tion was  made  absolute.     Id.  ibid. 

t  Inasmuch  as  a  writ  of  error  on  a  judgment  of  nonsuit  can  scarcely  be  brought 
but  for  the  purpose  of  delay,  the  court  of  C.  P.,  where  error  is  brought  on  such  a 
judgment,  will  not  stay  or  "set  aside  an  execution,  unless  some  specific  error  be 
pointed  out  by  affidavit,  2  Bingh.  326.  and  see  that  decision,  the  court  having  very 
fully  reviewed  the  contradictory  cases  cited  by  Mr.  Tidd. 
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pending:'  And  a  mere  threat  of  bringing  a  writ  of  error  for  delay, 
uttered  six  months  before  the  writ  of  error  sued  out,  was  not 
deemed  sufficient  to  entitle  the  plaintiff  below  to  execution,  pending 
the  writ  of  error.st 

*An  execution,  being  an  entire  thing,  cannot  be  super-  [*1203] 
seded  after  it  is  once  begun:  Therefore,  if  a  writ  of  execution  be  ex- 
ecuted before  a  writ  of  error  allowed  or  notice,  it  may  be  returned 
afterwards:  and  the  utmost  length  of  time  the  law  allows  for  exe- 
cuting a  writ,  is  the  day  whereon  it  is  returnable;  and  it  is  not 
executable  any  longer  that  day  than  the  court  sits:  So  long  as  it  is 
executable,  but  not  executed,  the  allowance  of  a  writ  of  error  is  a 
supersedeas,  but  not  afterwards.1  Judgment  in  a  cause  was  signed 
on  the  30th  of  April,  and  the  plaintiff  on  that  day  sued  out  a  writ 
of  fieri  facias:  afterwards  a  writ  of  error  was  allowed,  and  served 
on  the  agent  in  town  on  the  3d  of  May,  and  on  the  plaintiffs  attor- 
ney in  the  country  and  under-sheriff  on  the  5th  of  May;  the  sheriff 
entered  on  the  same  day,  but  after  notice  of  the  allowance  of  the 
writ  of  error:  No  bail  in  error  was  put  in;  and  the  court  of  King's 
Bench  upon  that  ground  held,  that  the  writ  of  error  became  an  ab- 
solute nullity,  and  was  no  supersedeas  or  stay  of  execution:  But 
they  said,  that  if  the  writ  of  error  had  been  followed  up  immedi- 
ately, by  the  plaintiff  in  error  regularly  putting  in  bail,  it  would 
have  operated  as  a  supersedeas.  The  party  therefore  taking  out 
execution,  after  the  allowance  of  a  writ  of  error,  and  before  bail  put 
in,  does  it  at  his  peril;  for  if  the  writ  of  error  be  regularly  followed 
up  by  bail,  the  execution  will  be  set  aside." 


I  shall  next  proceed  to  inquire,  in  what  cases  bail  is  requisite  on 
a  writ  of  error;  and  when,  where,  and  how  it  should  be  put  in, 
excepted  to,  and  justified.  No  bail  in  error  was  required  at  com- 
mon law;  so  that  the  defendant,  by  bringing  a  writ  of  error,  might 
have  delayed  the  plaintiff  of  his  execution,  without  giving  any 
security,  either  for  the  prosecution  of  such  writ,  or  for  the  payment 
of  the  debt  or  damages  recovered  by  the  former  judgment,  in  case 
it  should  be  affirmed,  or  the  writ  of  error  should   be  discontinued, 


» 4  Maule  &  Sel.  331. 6  Moore,  45.  Ante,  Willes,  271.  Barnes,  205.  S.  C.  3  Moore, 

574,  5.  83.  1  Gow,  66.  S.  C. 

£  7  Taunt.  537.  1  Moore,  253.  S.  C.  «  2  Durnf.  &  East,  45. 
'1    Salk.  321.  and  see  1  Vent.  255. 


f  Though  the  court  have  interfered,  where  the  party  making  the  admission  of 
delay  was  the  party  who  sued  out  the  writ,  they  will  not  interfere  in  other  cases. 
Therefore,  if  one  of  many  defendants  who  have  severed  in  defence,  sues  out  a  writ 
of  error,  the  plaintiff  cannot  proceed  to  execution,  because  one  of  the  other  defend- 
ants makes  an  admission  that  the  writ  was  sued  out  for  delay.  2  Bingh.  304.  C.  B. 
The  rule  appears  different  in  the  K.  B.,  for  in  a  case  wherein  one  of  many  plaintiffs 
having  brought  a  writ  of  error,  and  another  of  them  having  admitted  it  was  for  delay, 
the  court  required  an  affidavit  that  there  was  real  error.  Ellis  v.  Sweet,  cited  ibid. 
E.  T.  1824.  But  this  practice  of  the  latter  court  was  disapproved  of  by  the  judges 
of  the  C    P.,  as  calling  for  affidavits  to  support  a  writ  of  right. 
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or  the  plaintiff  in  error  nonsuited  therein.  The  inconvenience  of 
this  was  very  early  felt;  and  in  order  to  guard  against  it,  the  court 
of  King's  Bench,  so  long  ago  as  in  the  reign  of  Henry  the  seventh," 
would  not  allow  a  writ  of  error  in  parliament,  until  some  error  was 
shewn  to  them  in  the  record,  lest  it  should  be  brought  on  purpose  to 
delay  execution:  And,  with  a  like  view,  it  was  ordered  by  the  jus- 
tices of  the  Common  Pleas,  in  the  reign  of  Queen  Elizabeth,  that 
[*1204]  "the  clerk  *of  the  treasury  for  the  time  being  should  not 
make  a  supersedeas  upon  any  writ  of  error,  to  reverse  oraffirmany 
judgment  given  in  that  court,  upon  any  verdict,  demurrer  in  law  or 
confession,  until  some  manifest  or  pregnant  error  therein  should  be 
notified  by  the  party  that  sued  the  writ  of  error,  or  some  of  his 
counsel,  unto  the  justices  of  the  bench,  or  to  one  of  them  at  the 
leasf'y 

And,  still  further  to  avoid  unnecessary  delays  of  executions,  it  is 
enacted  by  the  statute  3  Jac.  I.  c.  8.  (made  perpetual  by  3  Car.  I. 
c.  4.  §  4.)  that  "no  execution  shall  be  stayed  or  delayed,  upon  or 
by  any  writ  of  error,  or  supersedeas  thereupon  to  be  sued,  for  the 
reversing  of  any  judgment  irv  any  action  or  bill  of  debt,  upon  any 
single  bond  for  debt,  or  upon  any  obligation  with  condition  for  the 
payment  of  money  only,  or  upon  any  action  or  biH  of  debt  for 
rent,  or  upon  any  contract,  sued  in  any  of  the  courts  of  record  at 
Westminster,  or  in  the  counties  palatine  of  Chester,  Lancaster,  or 
Durham,  or  the  courts  of  great  sessions  in  Wales;  nor  (by  the  19 
Geo.  III.  c.  70.)  for  the  reversing  of  any  judgment  given  in  any 
inferior  court  of  record,  where  the  damages7-  are  under  ten  pounds, 
(since  extended  to  fifteen  pounds,  by  the  statute  51  Geo.  III.  c. 
124.  §  3.;)  unless  the  person  or  persons  in  whose  name  or  names 
such  writ  of  error  shall  be  brought,  with  two  sufficient  sureties, 
such  as  the  court  wherein  the  judgment  is  given  shall  allow  of,  shall 
first  be  bound  unto  the  party  for  whom  the  judgment  is  given,,  by 
recognizance  to  be  acknowledged  in  the  same  court,  in  double  the 
sum  adjudged  to  be  recovered  by  the  former  judgment,  to  prosecute 
the  said  writ  of  error  with  effect,  and  also  to  satisfy  and  pay,  if  the 
said  judgment  be  affirmed,  or  the  writ  of  error  nonprossed,  all  and 
singular  the  debts  damages  and  costs  adjudged  upon  the  former  judg- 
ment, and  all  costs  and  damages  to  be  awarded  for  the  delaying  of 
execution." 

This  statute  is  confined  to  the  particular  actions  enumerated  there- 
in; and  does  not  extend  to  actions  on  the  case  upon  bills  of  ex- 
change, a  &c. ;  but  it  extends,  in  the  actions  specified,  to  all  manner 
of  judgments,  whether  by  default,  upon  demurrer,  or  mil  tiel  record, 

x  1  Hen.  YIT.  19. 1  Vent.  266.  practice,  tliat  too  aften  prevails,  of  bring- 

y  ft.  E.  23  l.liz.  C.  P.  and  see  R.  M.  6  irig  writs  of  error  for  the  mere  purpose 

&  7  Khz.  C.  P.  2  Wits.   144.  hnt  see  3  of*  delay. 

Durnf.  &  East,  78.  3    Dowl.  &  Ryl.  233,  z  Qu.  as  to  the  damages here  referred  to ; 

4.     If  this  rule  were  still  acted   under,  whether  they  are  the  damages  laid  in  the 

and  some  such  rule  were  made  in  the  declaration,  or  the  damages  recovered; 

King's  Bench,  or  if  the  defendant,  upon  and  if  the  latter,  whether  they  are  with 

suing  out  a  writ  of  error,  were  obliged  or  without  costs? 

to  bring  the  debt  and  costs  into  court,  a  2  Keb.  234. 

it  might  have  a  tendency  to  prevent  the 
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as  well  as  after  verdict.  In  actions  of  debt  on  bond,  conditioned 
*for  the  payment  of  money  only,  the  statute  has  been  con-  [*1205] 
strued  to  extend,  not  only  to  cases  where  the  sum  was  originally 
certain,  and  payable  absolutely  by  the  condition,  without  referring 
to  any  other  instrument,  but  also  to  cases  where  the  sum  was  origin- 
ally uncertain,  but  afterwards  reduced  to  a  certainty;  as  debt  on 
bond,  conditioned  for  the  payment  of  so  much  money  as  J.  S. 
should  declare  to  be  due  on  an  account;b  or  on  a  bottomree  bond,  by 
which  the  money  was  payable  upon  a  contingency,  which  has  hap- 
pened;0 or  where  the  bond  was  conditioned  for  the  payment  of  a 
sum  of  money  mentioned  in  certain  indentures,*1  &c.  And  in  debt 
for  the  non-payment  of  mortgage  money,  it  is  clear  that  the  mortgage 
deed  containing  a  covenant  for  repayment  of  the  money,  is  a  con- 
tract, upon  which  bail  in  error  is  necessary,  within  the  meaning  of 
the  statutes 

But  the  statute  does  not  extend  to  actions  of  debt  on  bond,  con- 
ditioned for  the  performance  of  covenants,*  or  of  an  award,  &c. 
even  though  one  of  the  covenants  be  for  the  payment  of  money, 
and  the  action  be  brought  for  the  non-performance  of  that  covenants 
And  bail  in  error  is  not  necessary  in  debt  on  bond,  conditioned  for 
the  payment  of  money,  and  also  for  performing  the  covenants  in  a 
mortgage  deed.11  So,  a  bond  conditioned  to  keep  the  plaintiff  harm- 
less from  the  payment  of  an  annuity,  and  from  all  actions,  suits, 
damages  and  costs,  which  should  be  brought  against  him,  or  that  he 
might  sustain  by  reason  of  the  non-payment  thereof,  is  not  a  bond 
for  the  payment  of  money  only,  within  the  meaning  of  the  above 
statute;  and  consequently,  upon  error  brought  to  reverse  a  judgment 
obtained  in  an  action  on  such  bond,  bail  in  error  are  not  required.1 
In  an  action  of  debt  on  bond  conditioned  for  the  performance  of 
covenants,  if  the  defendant  let  judgment  go  by  default,  without 
craving  oyer  of  the  condition,  and  after  bring  a  writ  of  error,  it  is 
said  that,  in  the  King's  Bench,  he  must  put  in  bail  thereon;  because 
it  does  not  appear  to  the  court  upon  the  record,  that  the  condition 
was  for  performance  of  covenants. k  But,*  in  the  Common  Pleas, 
the  matter  of  bail  is  examinable  by  the  court;  and  they  will  inspect 
the  condition  of  the  bond,  in  order  to  see  whether  or  not  it  is  for  the 
payment  of  money.1  In  debt  on  a  general  bond  of  indemnity,  bail 
is  not  required,  on  ^bringing  a  writ  of  error  after  judg-  [*1206] 
ment  by  default:  But  where  a  man  having  entered  into  bond  as 
surety  for  another,  to  pay  a  sum  of  money  to  a  third  person,  took  a 
counter-bond  for  payment  of  the  money,  by  way  of  indemnity,  the 
court  of  Common  Pleas  held  this  to  be  a  case  within  the  statute, 
and  consequently  that  bail  in  error  was  necessary.1" 


b  1  Lev.  117.  1  Kcb.  613.  S.  C.  131.  S.  P. 

"  1  Str.  476.  and  see  6  Mod.  38.  but  see  "  10  East,  407. 

1  Show.  14.  Comb.  105.  S.  C.  7  Bur'nf.  &  i  1  Barn.&Cies.  316.  2  Dowl.  &  Ryl. 

East,  450.  549.  S.  C, 

a  2  Str.  959.  2  Barnard.  K.  B.  389.  Ke-  "  2  (Jromp.  363. 

lynge,  181.  S.  C.  Barnes,  78.  98.  «  Barnes,  72.  Pr.  Reg.  184.  and  see  Cas. 

e  3  Taunt.  383.  Pr.  C.  P.  7. 

'  2  Bulst.  54.  ■"  Cpm.  Rep.  321,  2.  10  Mod.  281.  K, 

«  Carth.  28.  1   Show.  14.  S.  C  2  Keb.  B.  contra. 


1208  OF  ERROR. 

The  condition  of  a  bond  was  to  pay  for  so  much  beer  as  the  obli- 
gee should  deliver  to  J.  S.  not  exceeding  100/.;  and  after  judgment 
upon  demurrer,  the  court  of  King's  Bench  held  that  no  bail  was 
requisite:"  But,  in  a  subsequent  case,"  where  a  bond  was  given  by 
a  third  person,  as  collateral  security  for  a  debtor's  paying  his 
creditors  fifteen  shillings  in  the  pound,  upon  the  liquidated  amount 
of  his  debts,  the  court  held  this  to  be  a  bond  with  condition  for  the 
payment  of  money  only;  and  that  its  being  paid  by  instalments 
made  no  difference.  In  the  former  case,  the  court  seem  to  have 
considered  the  statute  as  introductive  of  a  new  law,  in  restraint  of 
the  remedy  by  writ  of  error;  and  therefore,  that  it  should  be  con- 
strued strictly,  and  not  extended  by  equity  to  cases  out  of  the  letter 
of  it:  But  in  the  latter  case,  they  appear  to  have  holden,  that  the 
statute  is  of  a  remedial  nature  and  ought  to  receive  a  liberal  con- 
struction, for  the  benefit  of  the  party  whose  execution  would  other- 
wise be  stayed  by  the  writ  of  error,  and  particularly  as  writs  of 
error  are  frequently  brought  for  the  mere  purpose  of  d< 

In  actions  upon  contracts,  the  statute  is  confined  to  cases  where 
there  was  originally  a  specific  contract  for  a  sum  certain;  and  it  does 
not  extend  to  actions  of  debt  on  a  promissory  note,?  or  against  the 
acceptor  of  a  bill  of  exchange,^  or  on  the  common  counts  for  work 
and  labour,  and  goods  sold  and  delivered,1"  &c.  or  upon  an  account 
stated;'  nor  to  an  action  of  debt  upon  an  award,  where  the  arbi- 
trators have  directed  several  controversies  to  be  settled  by  the  pay- 
ment of  one  sum.8  Neither,  for  a  similar  reason,  is  bail  in  error 
required  in  an  action  of  debt  on  judgment;1  nor  in  an  action  of  debt 
upon  a  bail-bond,"  or  recognizance  of  bail;"  nor  upon  an  award  of 
execution,  on  a  recognizance  of  bail  in  error,y  or  for  subsequent 
[*  1.207]  arrears  of  an  annuity,  on  the  statute  8  &  9  W.  III.  c.  11. 
§  8.*  And  it  seems,  that  if  there  be  one  count  in  the  declaration, 
on  which  judgment  is  entered,  on  a  cause  of  action  for  which  debt 
would  not  lie  at  the  time  of  the  statute  of  James,  no  bail  in 
error  is  required."  But  if  judgment  be  affirmed  on  a  writ  of 
error,  in  the  King's  Bench, b  or  Exchequer  chamber,0,  new  bail 
must  be  given,  on  bringing  a  writ  of  error  in  parliament:  for  the 
first  recognizance  does  not  include  the  costs  to  be  assessed  in  the 
House  of  Lords,  and  therefore  a  new  recognizance  must  be  given, 
within  the  intent  of  the  statute;  and  it  is  not  the  business  of  the 
court  where  the  judgment  is  affirmed,  to  examine  whether  bail  was  put 
in  upon  the  first  writ,  for  the  want  of  that  does  not  hinder  the  prose- 
cution of  the  writ  of  error,  but  only  makes  it  no  supersedeas.* 


■  2  Str.  1190. 1  Wils.  19.  S.  C  after  verdict;  in  Ireland. 

°  2  Bur.  746.  u  Cas.  Pr.  C.  P.  7. 

v  2  East,  359.  «  3  Bur.  1566.  8  East,  240.  but  see  2 

q  1  Taunt.  540.  Blac.  Rep.  1227. 

'  1  Bos.  &  Pul.249.  1  Taunt.  540.  y  Barnes,  194,  5. 

«  Yelv.  227.  2  Bulst.  53.  S.  C.  1  Lev.         »  1  Taunt.  168. 
117.    1   Show.  15.  S.  C.  cited.  3  Salk.         *  2  East,  359 .  1  Taunt.  540. 
147.  7  Durci".  L  East,  449.  2  East,  359. 1         "  1  Salk.  97.  2  Ld.  Raym.  840,  7  Mod. 

Taunt.  540,  41.  120.  S.  C. 

'  3  Bur.  1548.  1  Blac.  Rep.  506.  S.  C  «  1  Str. 527. 

9  Price,  IS.  P.  on  a  judgment  recovered         i  1  Salk.  97 
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The  before-mentioned  statute  was  extended  to  other  actions,  by 
the  13  Car.  II.  stat.  2.  c.  2.  §  9.  by  which  it  is  enacted,  that  "  no 
execution  shall  be  stayed,  in  any  of  the  courts  mentioned  in  the 
statute  3  Jac.  I.  by  any  writ  or  writs  of  error,  or  svpersedeas 
thereupon,  after  verdict  and  judgment,  in  any  action  of  debt 
grounded  upon  the  statute  2  &  3  Edw.  VI.  c.  13.  for  not  setting 
forth  tithes,  nor  in  any  action  upon  the  case,  upon  any  promise  for 
payment  of  money,  actions  sur  trover,  actions  of  covenant,  detinue, 
and  trespass,  unless  such  recognizance,  and  in  such  manner,  as  by 
the  former  act  is  directed,  shall  be  first  acknowledged  in  the  court 
where  the  judgment  is  given." 

And,  by  the  16  &  17  Car.  II.  c.  8.  §  3.  (made  perpetual  by  the 
22  &  23  Car.  II.  c.  4.)  "  no  execution  shall  be  stayed,  in  any  of  the 
last-mentioned  courts,  by  writ  of  error  or  supersedeas  thereupon, 
after  verdict  and  judgment,  in  any  action  personal  whatsoever, 
unless  a  recognizance,  with  condition  according  to  the  statute  3  Jac. 
I.  shall  be  first  acknowledged  in  the  court  where  such  judgment 
shall  be  given.  And  further,  that  in  writs  of  error  to  be  brought 
upon  any  judgment  after  verdict,  in  any  writ  of  dower,  or  in  any 
action  of  ejectione  firmm,  no  execution  shall  be  stayed,  unless  the 
plaintiff  or  plaintiffs  in  such  writ  of  error  shall  be  bound  unto  the 
plaintiff  in  such  writ  of  dower,  or  action  of  ejectione  firmse,  in  such 
reasonable  sum  as  the  court  to  which  such  writ  of  error  shall  be 
directed  shall  think  fit,  with  condition,  that  if  the  judgment  shall  be 
affirmed,  or  the  writ  of  error  discontinued,  in  default  of  the  plaintiff 
or  plaintiffs  therein,  or  the  said  plaintiff  or  ^plaintiffs  be  [*1208] 
nonsuited  in  such  writ  of  error,  that  then  the  said  plaintiff  or  plain- 
tiffs shall  pay  such  costs,  damages,  and  sum  and  sums  of  money,  as 
shall  be  awarded  upon  or  after  such  judgment  affirmed,  discontinu- 
ance, or  nonsuit." 

And,  to  the  end  that  the  same  sum  and  sums  and  damages  may  be 
ascertained,  it  is  further  enacted,  that  "  the  court  wherein  such  exe- 
cution ought  to  be  granted,  upon  such  affirmation,  discontinuance, 
or  nonsuit,  shall  issue  a  writ  to  inquire  as  well  of  the  mesne  profits, 
as  of  the  damages  by  any  waste  committed  after  the  first  judgment 
in  dower,  or  in  ejectione  firmse;  and  upon  the  return  thereof,  judg- 
ment shall  be  given  and  execution  awarded,  for  such  mesne  profits 
and  damages,  and  also  for  costs  of  suit."e 

The  two  last-mentioned  statutes  are  confined  to  judgments  after 
verdict;  and  do  not  extend,  like  the  former,  to  judgments  by  default, 
upon  demurrer,  or  nul  tiel  record:  Therefore,  upon  these  latter 
judgments,  a  writ  of  error  is  a  supersedeas  without  bail,  in  such 
actions  as  are  not  enumerated  in  3  Jac.  I.  But  it  has  been  deter- 
mined, that  a  scire  facias  against  bail  is  a  personal  action,  within 
the  16  &  17  Car.  II.  c.  8/  In  this  latter  statute  there  is  a  proviso, 
that  "  it  shall  not  extend  to  any  writ  of  error  to  be  brought  by  any 
executor  or  administrator;  nor  unto  any  action  popular,  or  other 
action  brought  upon  any  penal  law  or  statute,  except  actions  of  debt 
for  not  setting  forth  tithes;  nor  to  any  indictment,  presentment, 

«  $  4.  '2  Blac.  Rep.  1227 
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inquisition,  information,  or  appeal."  It  has  however  been  deter- 
mined, that  it*  judgment  be  given  against  an  executor  or  adminis- 
trator de  bonis  propriis,  he  shall  put  in  bail,  in  cases  where  it  would 
be  required  of  other  persons:'''  and  though  an  executor  or  adminis- 
trator be  not  compellable  to  give  bail  in  error,  yet  if  he  do,  the  court 
may  take  it,  and  the  recognizance  will  be  binding.1' 

In  ejectment,  by  landlord  against  tenant,  on  the  statute  1  Geo.  IV. 
c.  S7.  where  a  recognizance  shall  have  been  entered  into,  pursuant 
to  the  provisions  of  that  act,  not  to  commit  any  waste,  &.c.  it  is  pro- 
vided, that  "  such  recognizance  shall  immediately  stand  discharged 
and  be  of  no  effect,  in  case  a  writ  of  error  shall  be  brought  upon 
such  judgment,  and  the  plaintiff  in  such  writ  shall  become  bound, 
with  two  sufficient  sureties,  unto  the  defendant  in  the  same,  in  such 
sum,  and  with  such  condition,  as  may  be  conformable  to  the  pro- 
visions respectively  made  for  staying  execution,  on  bringing  writs 
of  error  upon  judgments  in  actions  of  ejectment,  by  an  act  passed 
[*1209]  in  England,  in  the  sixteenth  and  seventeenth  years  of  the 
reign  of  king  Charles  the  second,  and  by  an  act  passed  in  Ireland, 
in  the  seventeenth  and  eighteenth  years  of  the  reign  of  the  same 
king,  which  acts  are  respectively  intituled.  An  act  to  prevent  arrests 
of  judgment,  and  superseding  executions." 

The  statutes  requiring  bail  in  error  seem  to  be  confined  to  cases 
where  judgment  has  been  given  for  the  original  plaintiff;  and  not 
to  apply  to  judgments  given  for  the  defendant  below:'  it  being 
holden  that  a  person  who  is  plaintiff  both  below  and  above,  need 
not  give  bail  in  error. k  It  has  also  been  determined,  that  they  do 
not  extend  to  the  writ  of  error  coram  nobis, ]  or  vobis:  which  is  or 
is  not  a  supersedeas  of  execution,  according  to  circumstances."1  In 
general,  when  a  writ  of  error  abates  by  the  act  of  God,  as  by  the 
death  of  the  parties,"  or  chief-justice,0  or  by  the  act  of  law,  a  second 
writ  of  error  is  a  supersedeas  of  itself,  without  motion  or  leave  of 
the  court:  And  it  is  said,  that  if  a  writ  of  error  be  brought  in  the 
same  court,  after  abatement  or  discontinuance  of  a  writ  of  error 
coram  nobis  or  vobis,  no  bail  is  requisite;  because  none  was  required 
on  the  former  writ  of  error.'*  But  this  must  be  understood,  where 
the  second  writ  of  error  is  brought  after  an  abatement  by  the  act  of 
God,  or  of  the  law;  for  when  a  writ  of  error  is  quashed  in  the  King's 
Bench  for  insufficiency,  a  writ  of  error  coram  nobis  is  not  a  super- 
sedeas of  itself. 'i  In  such  case,  however,  the  court  on  motion  will 
order,  that  upon  the  plaintiff  in  error  putting  in  and  justifying  bail 
within  jour  days,  further  proceedings  shall  be  stayed  on  the  judg- 
ment in  the  original  action,  until  the  writ  of  error  be  determined  ;i 
which  is  also  the  course  upon  a  writ  of  error  corum  nobis,  for  error 
in  fact :  And  a  like  order  was  made,  where  a  second  writ  of  error 


e  1  Lev.  245.  1  Sid.  368.  2  Keb.  295.  »  Latch,  57,  8.  1  Vent.  353. 

371.  S.  C.  °  1  Keb.  658.  686.  but  see  Barnes,  201. 

h  2  Str.  745.  2  Ld.  Raym.  1459.  S.  C.  Prac.  Rcg\  195.  S.  C. 

I  4  Mod.  7,  8.  5  East,  545.  10  East,  2.  r  2  Cromp.  396. 

*  1  Dowl.  &  Kvl.  184.  <\  Carth.  368,  9.  1  Ld.  Raym.  151.  S.  C. 
1  2  Cromp.  394.  2  Ld.  Raym.  1404.  1  Str.  607-  S.  C.  and 

•  8  East,  415.  see  2  Str.  949.  8  East,  412. 
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■was  quashed  for  insufficiency;  tor  such  second  writ  being  void,  was 
as  if  there  had  been  none  before. r  But  when  a  writ  of  error  abates 
by  the  act  or  default  of  the  party,  a  second  writ  of  error,  brought  in 
the  same  court,  is  not  a  supersedeas  of  execution,  as  the  first  is;s  as 
where  the  plaintiff  in  error  marries,1  or  nonprosses  his  own  writ  of 
error:"  and  execution  may  be  sued  out  in  these  cases,  without  leave 
of  the  court:x  but  *it  seems,  that  on  a  writ  of  error  coram  [*1210] 
nobis  or  vobis,  execution  taken  out  without  leave  of  the  court  is 
irregular.*' 

When  bail  is  required  upon  a  writ  of  error,  it  should  be  put  in 
within  four  days  after  the  delivery  of  the  writ  to  the  clerk  of  the 
errors,  if  it  be  sued  out  after  final  judgment;2  or  if  it  be  sued  out 
before,  the  bail  shall  be  put  in  within  four  days  after  final  judgment 
is  signed ;a  otherwise  the  party  succeeding  in  the  original  action  may 
take  out  execution,  notwithstanding  the  writ  of  error. b  And,  after 
the  allowance  of  a  writ  of  error,  if  bail  be  not  put  in  thereon  in  due 
time,  it  will  be  a  nullity;  though  the  defendant  in  error  has  pre- 
viously sued  out  execution.0  The  four  days  in  this  case  are  to  be 
reckoned  from  the  time  when  the  taxation  is  completed,  by  the  inser- 
tion of  the  amount  of  the  costs:d  And,  in  the  Common  Pleas,  there 
is  no  occasion  for  a  certificate  from  the  clerk  of  the  errors,  that  no 
bail  is  put  in.e  The  bail  is  put  in  with  the  clerk  of  the  errors,  who 
attends  to  take  their  acknowledgment,  in  the  court  wherein  the 
judgment  was  given,  or  before  a  judge  of  that  court;  and  it  seems 
that  they  cannot  be  put  in  before  a  commissioner  in  the  country/ 
In  the  King's  Bench,  the  same  persons  who  were  bail  in  the  original 
action,  may  become  bail  in  error,  if  they  are  able  to  justify:^  And, 
in  the  Common  Pleas,  a  recognizance  entered  into  by  the  bail  in 
error,  without  the  principal,  is  good.h  But  if  a  defendant  bring  a 
writ  of  error,  and  put  in  hired  bail,  who  are  insolvent,  the  plaintiff 
may,  without  entering  an  exception,  treat  them  as  a  nullity,  and 
issue  execution.1 

In  personal  actions,  it.  is  a  rule,  founded  upon  the  statute  3  Jac. 
I.  that  the  recognizance  should  be  acknowledged  in  double  the  sum 
adjudged  to  be  recovered  by  the  former  judgment:1*  And  a  recogni- 
zance of  bail  in  error,  for  less  than  double  the  sum  recovered  by  the 
judgment,  does  not  operate  as  a  supersedeas,  or  stay  of  execution.1 
But  upon  error  in  debt  on  bond,  though  the  bail  are  to  be  bound  in 
double  the  penalty  recovered,  yet  by  the  course  of  the  court  of  King's 

'  Carth.  370.  »  2  Str.  781.  1   Durnf.  &  East,  279.  4 

•  Latch,  57,  8. 1  Vent.  353. I  Mod.  285.  Durnf.  &  East,  121.  1  Bos.  &.  Pul.  478. 

1  Salk.  263.  8  East,  412.  &  2  Durnf.  &  East,  44. 

'  2  Str.  880.  1015.  8  East,  414.  «  2  Chit.  Rep.  106. 

■  1  Cromp.  350.  8  East,  412.         •  <*  5  Taunt.  672. 1  Marsh.  278.  S.  C  and 

1  8  East,  412.  see  1  Bing.  233. 

t  Say.  Rep.  166.  8  East,  415, 16.  Barnes,  e  Barnes,  212. 

201.  2  Blac.  Rep.  1067.  Ante,  1034.  '  Id.  78. 

»  R.  E.  36  Car.  II.  K.  B.  R.  T.  &  M.  28  s  8  Durnf.  &.  East,  639. 

Car.  II.  C.  P.  1  Bos.  &  Pul.  478.     By  a  •>  2  Bos.  &  Pul.  443. 

former  rule  of  E.  16  Car.  II.  K.  B.  the  '  1  Barn,  it  Cres.  268.  2  Dowl.  L  Kyi. 

plaintiff  in  error,  in  the  King's  Bench,  421.  S.  C. 

had  four  days  to  put  in  bail,  after  the  k  2  Chit.  Rep.  105. 

albwance  of  the  writ  of  error.  '  5  Taunt.  320. 
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[*1211J  Bench,  it  is  sufficient  if  they  justify  in  double  what  is  really 
due:"1  And,  in  the  Common  Picas,  if  the  bail  are  bound  in  double 
the  sum  secured  by  the  condition,  it  is  sufficient;  though  a  further 
sum  be  due  for  interest  and  costs,  and  nominal  damages  have  been 
recovered."  In  the  Exchequer,  it  is  a  rule,0  that  u  in  all  cases  where 
special  bail  is  required  on  writs  of  error,  if  the  bail  are  obliged  to 
justify,  each  of  them  shall  justify  himself  in  double  the  sum  recovered 
by  the  judgment  on  which  the  writ  of  error  is  brought;  except 
where  the  penalty  of  a  bond  or  other  specialty,  is  recovered  by  such 
judgment,  in  which  case,  each  of  the  bail  shall  justify  in  such  pe- 
nalty only  ;  and  also  except  in  cases  of  ejectment,  where,  if  bail 
shall  be  put  in  upon  the  writ  of  error,  each  of  such  bail  shall  justify 
in  double  the  improved  annual  rent  or  value  of  the  premises  reco- 
vered." 

In  ejectment,  the  plaintiff  in  error  may  either  enter  into  a  recog- 
nizance himself,  without  any  bail,"  pursuant  to  the  statute  16  &  17 
Car.  II.  c.  8.  §  3.1  or  he  may  procure  two  'responsible  persons  to 
become  bail:  For  though  the  words  of  the  statute  seem  to  require  a 
recognizance  by  the  plaintiff  in  error,  yet  in  the  construction  of  this 
statute,  it  is  deemed  sufficient,  if  he  procure  proper  sureties  to  be- 
come bound  for  him:r  And  one  reason  for  this  construction  seems  to 
be,  that  an  infant  plaintiff  could  not  enter  into  such  recognizance, 
nor  a  plaintiff  who  had  become  a  feme  covert  after  the  action 
brought;  and  as  the  legislature  could  not  have  meant  to  exclude  in- 
fants and  feme  coverts  from  the  benefit  of  the  act,  they  must  put 
such  a  construction  upon  it  as  would  apply  to  all  plaintiffs  in  error." 
Besides,  bail  in  error  cannot  be  taken  by  a  commissioner  in  the  coun- 
try;1 and  it  would  be  very  hard  to  oblige  a  plaintiff  in  error,  who 
may  live  at  a  great  distance  from  London,  to  come  into  court,  to 
enter  into  a  recognizance:  And  this  construction  may  in  some  cases 
give  the  defendant  in  erfor  abetter  security  than  he  could  have  had, 
if  the  plaintiff"  alone  were  to  become  bound.' 

[*1212]  In  the  King's  Bench,  the  practice  is  said  to  be,  for  the 
plaintiff  in  error,  or  his  bail,  to  enter  into  a  recognizance,  in  double 
the  improved  rent,  or  yearly  value  of  the  premises,  and  single 
amount  of  the  costs."  In  the  Common  Pleas,  the  clerk  of  the  errors 
governs  himself,  in  fixing  the  penalty  of  the  recognizance,  by  the 


">  2  Str.  821.     The  rule,  as  laid  clown  r  Carth.  121.  Barnes,  75.  Cas.  Pr.  C.  P. 

by  the  court  of  King's  Bench,  in  H.  25  142.  Pr.  Reg.  179.  S.  C.  Barnes,  78.  Cas. 

Geo.  111.  was,  that  the  bail  should  justify  Pr.  C  P.  152.  Pr.  Beg.  180.  S.  C.  Barnes, 

in  the  penalty,  and  not  in  double  the  212.  2  Bos.  &  FJul.  443,  4.  8  East,  298. 

sum  due  :  and  this  agrees  with  what  is  »  8  East,  299. 

laid  down  in  1  Wils.  213.  and  see  2  Chit.  '  Barnes,  78.  Cas.  Pr.  C.  P.    152.  Pr. 

Rep.  105.  Reg.  180.  S.  C.  Ante,   1210. 

0  2  Bos.  k  Pul.  443.  «  8   East,    298.    and    see    Cas.    lemp. 

°  R.  E.  33  Geo.  II.  in  Scac.  Man.  Ex.  Hardw.  374.     But  in  the  case  of  Thojnas 

Append.  217.      And  for  the  time  and  v.    Goodtitle,  4  Bur.   2502.  the  recogni- 

manner  of  putting  in,  excepting  to,  and  /.ance  it  seems  was  taken   in  double  the 

justifying  bail  in  error,  in  the  Exchequer  rent  only,  without  the  addition  of  costs: 

of  Pleas,  see  R.  T.  26  Si  27  Geo.  IT.  §  2.  and,  in  a  subsequent  case,  the  court  said. 

in  Scac.  Man.  Ex.  Append.  209,  10.  "It  is  sufficient  that  the  plaintiff  ill  error 

r  Per  Cur.  T.  21  Geo.  III.  K.  B.  be  bound  in  a  recognizance  for  two  years' 

i  Jute,  1207,  8.  rent."     Per  Cur.  T.  21  Geo.  III.  K.  B. 
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amount  of  the  rent  ol"  the  premises;  and  takes  the  recognizance  in 
two  years'  rent  or  profits,  and  double  costs:*  And  where  the  plain- 
tiff in  error  enters  into  the  recognizance,  it  is  not  necessary  for  him, 
in  that  court,  to  give  the  defendant  in  error  notice  thereof;5'  nor  can 
he  he  examined,  in  the  King's  Bench,  as  to  his  sufficiency:2  though, 
when  bail  in  error  is  put  in,  notice  thereof  should  it.  seems  be  given, 
and  they  may  be  examined,2  as  in  other  cases.  In  the  Exchequer, 
we  have  seen,3  the  bail  must  justify  in  double  the  improved  annual 
rent,  or  value  of  the  premises  recovered.  But  bail  in  error  are  not 
chargeable  for  the  mesne  profits,  in  an  action  upon  the  recognizance, 
until  they  have  been  ascertained  by  writ  of  inquiry,  pursuant  to  the 
statute  16  &  17  Car.  II.  c.  S.  §  3.b 

The  condition  of  the  recognizance  in  the  Common  Pleas,  on  a 
writ  of  error  returnable  in  the  King's  Bench,  is,  according  to  the 
direction  of  the  statute  3  Jac.  I.  that  the  plaintiff' shall  prosecute  his 
writ  of  error  with  effect;  and,  if  judgment  be  affirmed,  shall  satisfy 
and  pay  the  debt,  damages  and  costs  recovered,  together  with  such 
costs  and  damages  as  shall  be  awarded  by  reason  of  the  delay  of  ex- 
ecution, or  else  that  they  (the  bail,)  shall  do  it  for  him.c  On  a  writ 
of  error  returnable  in  the  Exchequer  chamber,  the  form  of  the  re- 
cognizance is  somewhat  different;  the  bail  engaging  to  pay  the  sum 
recovered  by  the  judgment,  and  such  further  costs  of  suit,  sum  and 
sums  of  money,  as  shall  be  awarded  for  delay  of  execution.'1  And 
as  the  engagement  of  the  bail  is  absolute,  it  has  been  determined, 
that  they  cannot  surrender  the  plaintiff  in  error:e  nor  are  they  en- 
titled to  relief,  when  he  becomes  bankrupt  whilst  the  writ  of  error 
is  *pending:f  So  if  the  bail  become  bankrupt,  pending  the  [*1213] 
writ  of  error,  and  before  affirmance,  they  are  not  discharged  from 
their  recognizance;  for  till  then  the  debt  is  contingent,  and  not 
proveable  under  the  commission.  £ 

When  bail  is  put  in,  notice  thereof  should  be  given  without  delay 
to  the  defendant  in  error,  or  his  attorney  ;h  and  in  general  if  the 
defendant  in  error  do  not  except  to  the  bail  for  insufficiency,  within 
twenty  days  next  after  such  notice,  the  recognizance  shall  be  al- 
lowed.1 But  if  the  defendant  bring  a  writ  of  error,  and  put  in  hired 
bail,  who  are  insolvent,  the  plaintiff,  we  have  seen,k  may,  without 
entering  an  exception,  treat  the  bail  as  a  nullity,  and  issue  execution. 
If  the  bail  be  not  approved  of,  the  defendant  in  error  may,  at  any 
time  within  the  twenty  days,  obtain  a  rule   from  the  clerk  of  the 


*  7  Tannt.  423.  1  Moore,  119,  20.  S.  C.  °  R.  M.  5  W.  &  M.  (b.)  K.  B. 

and  see  Barnes,  103.  accord.  '  1  Durnf.  &  East,  624.  and  see  2  Bos. 

y  7  Taunt.  427.  1  Moore,   118.   S.  C.  &.  Pul.  440.  where  it  was  holden,  that  the 

1  8  East,  299.              a  Ante,  1211.  hail  in  error  are  not  discliargrd,  hy  taking- 

b  1    Maule  &     Sel.  247.  and  see  Cas.  their  principal  in  execution. 

temp.  Hardw.  374.  2  H.  Blac.  286,  7.  s  2  Str.  1043.  Cas.    temp.  Hardw.  262. 

c  Append.  Chap.  XLIV.  §  24.    And  for  S.  C. 

a  recognizance  of  bail,    on   error  coram  h  2  Dowl.  &  Ryl.  85.  Ante,  1200,  1201. 

nobis,  see  id.  §  20.  Append.  Chap.  XUV.  §  21. 

<*  Append.  Chap.  XLIV.  §  25.  2  Durnf.  '  K.  M.  5  W.   &   M.  K.  B.  R.  M.  6  Geo. 

&  East,  .-59.      And  for  the  form  of  an  en-  [I.   reg.  6.  C.  P.   and  see  R.  T.  26  Si  27 

try  of  recog-nizance  of  bail,  on  error  from  Geo.  11.  §  2.  in  Scar.  Man.  Ex.   Append. 

the   court   of  Exchequer,    see    Append.  Jl 0.  accord. 

Chap.  XLIV.  §  26,  7.  *  Ante,  1210. 
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errors,  for  better  bail;1  a  copy  of  which  should  be  served  on  the 
attorney  for  the  plaintiff  in  error:  And  if  the  bail  do  not  justify,  or 
other  bail  be  not  put  in  and  justified,  within  four  days  after  notice 
of  the  rule  in  term  time,  they  are  considered  as  a  nullity;"1  and  the 
party  succeeding  in  the  original  action  may  take  out  execution."  In 
the  King's  Bench,  time  is  never  allowed  to  justify  bail  in  error;0 
and  the  same  practice  has  prevailed  in  the  Common  Pleas,  unless 
some  real  error  be  shewn,  p  But  the  writ  of  error  still  remains,  and 
may  be  proceeded  in;  the  supersedeas  to  the  execution  only  being 
taken  away.i  In  the  King's  Bench,  if  a  rule  for  better  bail  be 
served  in  vacation,  there  is  it  seems  no  occasion  to  justify  until  the 
next  term:  but  the  plaintiff  in  error  must  either  give  notice  of  jus- 
tifying the  same  bail,  or  put  in  such  other  bail  as  he  will  abide  by, 
within  the  four  days  allowed  by  the  rule;  it  having  peen  determined, 
that  he  cannot  give  notice  of  fresh  bail  after  the  four  days,  unless 
indeed  the  bail  already  put  in  are  prevented  from  justifying  by 
special  circumstances,  which  must  be  disclosed  to  the  court  by  affi- 
davit, at  the  time  appointed  for  justifying/  In  the  Common  Pleas, 
[*1214]  when  the  rule  is  served  in  vacation,  *the  plaintiff  in  error 
has  not  time  of  course  to  perfect  his  bail  until  the  next  term;  but 
ought  to  justify  before  a  judge;  and  if  the  defendant  in  error  be 
not  satisfied  with  that,  then  the  plaintiff  in  error,  having  done 
every  thing  in  his  power,  is  entitled  to  time  for  justifying  until  the 
next  term,  but  not  otherwise.8  In  the  Exchequer  of  Pleas,  it  is  a 
rule,1  that  "  if  bail  in  error  shall  be  excepted  to,  and  notice  of  ex- 
ception given  in  writing  to  the  attorney  or  clerk  in  court  for  the 
plaintiff  in  error  in  term  time,  such  bail  shall  be  perfected  and 
justified  within  four  days  after  notice  so  given,  or  the  defendant 
in  error  may,  in  default  thereof,  proceed  to  execution,  notwith- 
standing such  writ  of  error;  but  where  notice  of  exception  shall 
be  given  in  vacation  time,  then  such  bail  shall  be  perfected  and 
justified  upon  the  first  day  of  the  subsequent  term,  unless  the 
defendant  in  error,  his  attorney  or  clerk  in  court,  shall  consent  to 
a  justification  before  one  of  the  barons;  in  which  case,  such  bail 
shall  justify  themselves  before  a  baron,  within  four  days  after 
notice  of  such  exception  given  in  writing  to  the  plaintiff  in  error, 
his  attorney  or  clerk  in  court:  and  in  default  of  such  justification, 
the  defendant  in  error  may  proceed  to  execution,  notwithstanding 
such  writ  of  error." 

The  mode  of  adding  and  justif}'ing  bail  in  error,  is  the  same  as 
in  the  original  action:"  And  if  a  person  excepted  to  as  bail  in  error 


I  Append.  Chap.  XLIV.  §  22.  other,  v.  Wilson,  id.  367.  (a.)  accord. 
°>  7  East,  580.  Hinckley  v.  Hutton,  H.  27  Geo.  III.  K.  B. 
-  R.  M.  5  W.  &  M.  (b.)  K.  B.  K.  M.  6  id.  368.  (a.)  contra,  and  see  2  Chit.  Rep. 

Geo.  II.  reg.  6.  C.  P.  84,  5. 

*  Per  Bayley,  J.  E.  55  Geo.  III.  K.  B.  1  s  Barnes,  211.  2  Blac.  Rep.  1064.  Imp. 

Chit.  Rep.  76.  (a.)  but  see  8  Taunt.  126.  C.  P.  6  Ed.  729. 

1  Dowl.  &  Ryl.  9.  Ante,  *298.  •  R.  T.  26  &  27  Geo.  II.    §  2.  in  Scac. 

p  2  Wils.  144.  Man.  Ex.  Append.  210. 

I I  Salk.  97.  2  Ld.  Raym.  840.  7  Mod.  «  For  the  form  of  notice  of  justification, 
120.  S.  C.  see  Append.  Chap.  XLIV.  §  23. 

r  1  Maule  k.  Sel.  366.  Ostreich  and  an- 
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do  not  justify,  his  name  may  be  struck  out  of  the  recognizance." 
But  where  bail  in  error  was  put  in  in  vacation,  and  excepted  to,  and 
the  plaintiff  in  error  gave  notice  that  they  would  justify  on  the 
first  day  of  the  next  term,  and  before  that  day  non-prossed  his  own 
writ  of  error,  and  the  bail  did  not  justify;  the  court  held,  that  they 
were  not  entitled  to  stay  proceedings  in  an  action  against  them 
upon  the  recognizance,  nor  to  have  an  exoneretur  entered  on  the 
bail-piece. y 


Bail  in  error,  when  necessary,  being  complete,  the  next  step  to 
be  taken  by  the  plaintiff  in  error,  except  on  a  writ  of  error  coram 
nobis  or  vobis,  is  to  certify  or  transcribe  the  record;  in  order  to 
which,  a  transcript  should  be  made,  and  sent  with  the  writ  of  error 
and  return,  into  the  court  above.  When  no  bail  is  required,  this  is 
the  first  step  that  is  taken,  after  the  service  of  the  allowance  of  the 
writ  of  error.  And  the  plaintiff  in  error  should  regularly  cause  the 
transcript  to  be  made,  (for  the  defendant  cannot  transcribe  the 
record,2)  by  the  time  *the  writ  of  error  is  returnable.  If  [*1215] 
the  record  be  not  certified  by  that  time,  the  defendant  in  error  may 
give  the  plaintiff  a  rule  to  certify  it;a  which  is  an  eight  day  rule, 
obtained  from  the  clerk  of  the  errors  in  the  Common  Pleas,  on  a 
writ  of  error  from  that  court  returnable  in  the  King's  Bench;  or 
from  the  clerk  of  the  errors  in  the  King's  Bench,  on  a  writ  of  error 
returnable  in  the  Exchequer  Chamber,  or  House  of  Lords;  and 
when  obtained,  a  copy  of  it  should  be  forthwith  made,  and  served 
on  the  attorney  for  the  plaintiff  in  error  :b  In  the  Common  Pleas, 
the  rule  to  transcribe  may  be  served  on  the  plaintiff  in  error;  these 
rules  being  excepted  out  of  the  general  practice,  which  requires  ser- 
vice on  his  attorney.0 

In  the  King's  Bench,  on  a  writ  of  error  to  the  Exchequer  Cham- 
ber, if  the  writ  be  returnable  the  first  return  of  the  term,  this  rule 
may  be  had  on  the  essoin  day.d  In  the  House  of  Lords,  there  is  an 
order,  that  "upon  writs  of  error,  all  persons  shall  bring  in  their  writs, 
within  fourteen  days  after  the  first  day  of  the  session  in  which  such 
writs  shall  be  returnable,  otherwise  they  shall  not  be  received;  unless 
upon  judgments  given  during  the  session,  upon  which  the  writs  shall 
be  brought  in  within  fourteen  days  after  judgment  given  :e  And  till 
the  expiration  of  the  time  limited  for  bringing  in  the  writ  of  error, 
the  defendant  in  error  cannot  have  execution. f 

On  a  writ  of  error  brought  on  a  judgment  in  the  Common  Pleas, 
or  any  inferior  court,  in  an  adverse  suit,  the  record  itself  is  suppposed 
to  be  removed,  that  it  may  remain  as  a  precedent  and  evidence  of  the 
law  in  similar  cases,  s   But  in  the  case  of  a  fine,  the  transcript  only  is 

*  Sav.  Rep.  58.  1  Wils.  337.  S.  C.  '  Barnes,  410. 
y  2  Maule  8c  Sel.  210.                                     <>  Id.  ibid. 

*  1  Wils.  35.  •  Com.  Rep.  420,  21. 

a   Cas.   temp.  Hardv.   352.    Append.         '  Id.  ibid.  Bunb.  64.  69. 
Chap.  XLIV.  §  29,  30  e  2  Bac.  Abr.  202.  F.  N.  B.  20.  1  Hen. 

»  L.  P.  E.  33.  VII.  20.   2  Salk.  565. 
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removed  from  the  Common  Pleas;  for  a  fine  is  hut  a  more  solemn 
acknowledgement  or  contract  of  the  parties,  and  is  therefore  no 
memorial  of  the  law,  and  need  only  be  affirmed  or  vacated:  If  it  be 
affirmed,  the  contract  stands  as  it  was;  if  vacated,  the  justices  of 
the  King's  Bench  may  send  for  the  fine  itself,  and  reverse  it;  or 
they  may  send  a  writ  to  the  treasurer  and  chamberlain,  to  take  it 
oh*"  the  file.1'  Besides,  should  the  record  itself  be  removed,  and  the 
fine  affirmed,  it  could  not  be  engrossed,  for  want  of  a  Chirographer, 
in  the  King's  Bench.'  This  distinction,  however,  is  not  attended  to 
in  practice;  for  on  all  writs  of  error  returnable  in  the  King's  Bench,k 
[*1216]  as  well  as  in  the  Exchequer  Chamber,1  or  House  of  Lords,m 
it  is  usual  to  send  only  a  transcript  of  the  record,  and  not  the  record 
itself. 

In  an  inferior  court,  on  a  writ  of  error  returnable  in  the  King's 
Bench,  the  plaintiff  in  error,  upon  service  of  the  rule  to  certify  the 
record,  should  bespeak  the  transcript  of  the  proper  officer  below,  and 
carry  the  same  into  the  office  of  signer  of  the  writs  of  the  King's 
Bench,  (a  part  of  whose  business  it  is  to  receive  and  deliver  out  writs 
of  error,  and  certiorari,  fyc. )  and  there  file  it,  before  the  second 
seal;  otherwise  the  defendant  in  error  may  apply,  and. get  a  certifi- 
cate from  the  office,  that  the  writ  of  error  is  not  returned,  and  the 
transcript  brought  in;  and  may  thereupon  apply  to  the  cursitor,  for 
a  writ  cle  executione  judicii,  directed  to  the  judges  of  the  court 
below,  commanding  them  that  they  proceed  to  execution  on  the 
judgment,  notwithstanding  the  writ  of  error." 

In  the  King's  Bench  and  Common  Pleas,  the  transcript  is  made 
by  the  clerk  of  the  errors,  who  acts  as  clerk  to  the  chief-justice;  and 
in  order  to  enable  him  to  make  it,  the  defendant  in  error  should  leave 
with  him  the  record,  or  copy  of  the  proceedings;  upon  which  he 
sends  for  the  transcript  money,  or  a  part  of  it,  to  the  plaintiff  in 
error;  and  if  paid,  he  proceeds  to  make  the  transcript,  which  is  ex- 
amined with  the  record  by  the  attorney  for  the  defendant  in  error." 
In  the  King's  Bench,  on  a  writ  of  error  to  the  Exchequer  Chamber, 
if  the  writ  be  returnable  on  the  first  return  day  of  the  term,  the  clerk 
of  the  errors  takes  the  whole  of  that  term  to  make  the  transcript;  if 
on  the  last  return  day,  he  takes  all  the  vacation  following. p  In  the 
Common  Pleas,  it  is  usual  for  the  chief-justice  to  sign  the  return  ;i 
but  this  does  not  seem  to  be  absolutely  necessary:  At  least,  the  court 
of  King's  Bench  will  not  stay  the  proceedings,  for  want  of  his  sig- 
nature. And  though  the  writ  of  error  requires  the  record  to  be  sent 
sub  sigillo,  yet  this  is  never  practised. r 

The  transcript  being  made,  examined  and  paid  for,  is  delivered 
over,  with  the  writ  of  error  and  return, s  by  the  clerk  of  the  errors  in 
the  Common  Pleas,  to  the  signer  of  the  writs  in  the  King's  Bench; 


•>  1  Salk.  337,  8.  341.  Raym.  5. 

i  2  Bac.  Abr.  203.  »  2  Cromp.  345.  3  Salk.  146. 

"  K.  M.  28  Car.  II.  C.  P.  Harris.  Prac.         •  L.  P.  E.  34,  5.  p  Id.  35. 

C.  P.  434.  2  Salk.  565.  5  Taunt.  85.  i  1  Sid.  268.  Barnes,  201. 

1  2  Str.  837.  r  2  Str.  1063,  4.  Cas.  temp.  Hardw.  344. 

"■  1  Hen.  VII.  19,  20.  Dyer,  H75.  Cro.  S.  C. 
Jac.  341,   2.  2  Bulst.  163,4.   S.  C.    T.         »  Append.  Chap.  XUV.  SS  31,  2. 
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or  by  the  clerk  ol"  the  errors  of  the  King's  Bench,  to  the  clerk  of  the 
errors  in  the  Exchequer  Chamber,  or  his  deputy.1  If  a  writ  of  error 
be  brought  in  parliament,  on  a  judgment  in  the  King's  Bench,  the 
*chief-justice  goes  in  person,  attended  by  the  clerk  of  the  [*1217] 
errors,  to  the  House  of  Lords,  with  the  record  itself,  and  a  transcript, 
which  is  examined  and  left  there;  and  then  the  record  is  brought 
back  again  into  the  King's  Bench;  and  if  the  judgment  be  affirmed, 
that  court  may  proceed  on  the  record  to  grant  execution:  for  if  the 
record  itself  should  be  removed,  and  judgment  affirmed,  and  the 
parliament  dissolved,  there  could  not  be  any  proceedings  thereupon 
to  have  execution." 

On  a  writ  of  error  from  the  Common  Pleas,  the  chief-justice  cer- 
tifies only  the  body  of  the  record,  which  is  all  that  remains  in  his 
custody;  for  original  and  judicial  writs  remain  with  the  citstos  bre- 
vium,  and  other  officers,  and  are  never  certified,  but  when  error  is 
assigned  for  want  of  them."  If  the  record  be  not  certified  in  due 
time,  the  defendant  in  error  may  sign  a  nonpros?  but  no  costs  are 
allowed  thereon:2  Or  the  plaintiff  may  nonpros  his  own  writ,  with- 
out carrying  over  the  transcript  to  the  court  of  error;  and  by  that 
means  avoid  the  payment  of  costs.3  And,  in  the  Common  Pleas, 
the  defendant  in  error  cannot  take  out  execution,  without  a  certificate 
in  writing  from  the  clerk  of  the  errors,  that  the  plaintiff  in  error  has 
made  default  in  transcribing  the  record  into  the  King's  Bench. b 
The  bail,  in  the  Common  Pleas,  being  bound  to  prosecute  the  writ 
of  error  with  effect,  will  be  liable,  though  the  record  should  not  be 
transcribed.0 

All  the  proceedings  which  have  been  hitherto  mentioned,  are  in 
the  court  below,  where  the  judgment  was  given;  but  from  hence- 
forth they  are  in  the  court  above,  to  which  they  are  removed:  And 
accordingly,  after  a  writ  of  error  is  brought  and  allowed,  the  names 
of  the  plaintiff  and  defendant  in  the  original  action  are  continued  in 
the  notices  of  bail  and  exception,  the  rule  for  better  bail,  and  the  rule 
to  certify,  until  the  transcript  of  the  record  is  carried  over  and  filed 
in  the  King's  Bench,  or  Exchequer  Chamber;  and  then  the  names 
of  the  parties  are  reversed,  and  they  are  called  "  C.  D.  against  A.  B. 
in  Error."* 


When  the  transcript  of  the  record  is  returned  and  filed,  but  not 
before,6  the  plaintiff  in  error  may  move  to  amend  the  writ  of  error, 
or  the  defendant  in  error  to  quash  it;  or  it  may  abate,  or  be  discon- 
* tinned.  Of  these  things  therefore  I  shall  treat  in  their  [*121S] 
order;  and  afterwards,  of  the  mode  of  compelling  the  plaintiff  in 
error  to  proceed,  and  assign  errors. 

Great  certainty  was  formerly  required,  in  making  the  writ  of  error 


'  L.  P.  E.  35.  a  1  Maute  &.  Sel.  104.  2  Maule  &  Sel. 

"2Bac.  Abr.  20.1.  210. 

*  Cro.  Eliz.  84.  t>  R.  T.  &  M.  28  Car.  II.  C.  P. 

y  Append.  Chap.  XUV.  §  97,  &c.  c  Barnes,  499. 

'  2  Durn£  &  East,  17.  L.  1*.  E.  31.  7  *  Append.  Chap.  XLIV.  §  21.  n. 

East,  111.  «  1  Ld.  liaym.  329.  2  Smith  K.  259. 
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agree  with  the  record:  lor  as  the  writ  was  the  sole  authority  by 
which  the  judges  were  empowered  to  act,  they  could  proceed  only 
on  that  record  which  the  writ  or  commission  authorized  them  to 
examine;  nor  could  any  defects  therein  be  amended,  before  the  5 
Geo.  I.  c.  13.  because,  by  the  former  statutes  of  amendment,  the 
judges  were  only  enabled  to  amend  in  affirmance  of  the  judgment/ 
But  now,  by  the  above  statute,  "  all  writs  of  error,  wherein  there 
shall  be  any  variance  from  the  original  record,  or  other  defect,  may 
and  shall  be  amended,  and  made  agreeable  to  such  record,  by  the 
respective  courts  where  such  writs  of  error  shall  be  made  returnable, 
&c."  Upon  this  statute,  it  has  become  the  practice  to  amend  the 
writ  of  error,  as  a  matter  of  course,  without  costs ;£  and  it  has  been 
amended,  by  striking  out  the  name  of  one  of  the  plaintiffs  in  error.h 
But  if  a  writ  of  error  be  brought  by  z.feme  covert,  without  joining 
her  husband,  the  court  will  not  allow  an  amendment  of  the  writ, 
unless  it  appear  by  affidavit  that  the  husband  concurs:1  And  where  it 
is  amended,  by  striking  out  the  name  of  one  of  the  plaintiffs  in  error, 
the  recognizance  of  bail  in  error  must  also  be  amended. k  In  suing 
out  the  writ  of  error,  a  mistake  had  been  made  in  the  name  of  the 
defendant  in  error,  who  thereupon  issued  execution,  and  the  court 
of  King's  Bench  granted  a  rule  to  show  cause,  why  the  sheriff  should 
not  pay  the  money  levied  on  the  execution  into  court,  and  enlarged 
that  rule,  in  order  to  allow  the  plaintiff  in  error  to  amend  his  writ.' 
And  where  a  writ  of  error  was  sued  out  on  a  judgment  of  the  Com- 
mon Pleas,  in  an  action  of  covenant,  describing  it  as  a  plea  of  tres- 
pass on  the  case,  the  court  of  King's  Bench,  in  which  it  was  return- 
able, upon  application  made  to  them,  permitted  the  writ  of  error  to 
be  amended,  by  substituting  the  words  "  in  a  plea  of  covenant 
broken,"  instead  of  the  words,  "  in  a  plea  of  trespass  on  the  case," 
without  imposing  any  terms  whatever."1  But  this  statute  does  not 
extend  to  any  appeal  of  felony  or  murder;  nor  to  any  process  upon 
any  indictment,  presentment  or  information,  of  or  for  any  offence 
or  misdemeanour  whatsoever."  And  where  a  writ  of  error  was 
[*1219]  returnable  *before  the  giving  of  the  judgment  on  which  it 
was  brought,  the  court  on  consideration  held  this  to  be  such  a  fault 
as  was  not  amendable  by  the  statute.0 

The  general  ground  of  quashing  a  writ  of  error"  is  some  fault  or 
defect  therein,  that  is  not  amendable  by  the  above  statute:  and  the 
application  to  quash  it  ought  to  be  made,  either  to  the  court  of 
Chancery,  from  whence  it  issues,  or  to  the  court  wherein  it  is  return- 
able. (|t     When  there  are  several  parties,  who  are  aggrieved  by  a 


'  2  Rac.  Abr.  200.  Carth.  368,  »  5  Taunt.  86. 

s  2  Str.  863.  902.  2  Ld.  Raym.  1587.  »  See  the  statute,  §  2.      Hut  see  1 

S.  C.  Kenyon,  470.  where  a  writ  of  error  was 

h  1  Str.  683.  2  Str.  892.  Fitzgib.  201.  amended,  on  an  information  in  nature  of 

1  Rarnard.  K.  R.  405.  421.  S.  C.  Cowp.  •  quo  warranto. 

425.  2  Rlac.  Rep.  1067.  °  2  Str.  807.  2  Ld.  Raym.  1531.  S.  C.  2 

'  1  Chit.  Rep.  369.  Str.  891.  S.  P. 

"  2  Rlac.  Rep.  1067.  p  Append.  Chap.  XLTV.  §  33. 

1  2  Smith  R.  259.  i  Doug-.  350. 

f  And  see  6  Dowl.  &.  Ryl.  175.  n.  (b.) 
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judgment,  and  the  writ  of  error  is  brought  by  some  or  one  of  them 
only,  the  courts  will  quash  it.1'  But  when  one  of  several  parties  to 
a  judgment,  who  is  not  aggrieved  thereby,  joins  in  bringing  a  writ 
of  error,  we  have  just  seen,  it  may  be  amended,  by  striking  out  his 
name,  and  stand  good  for  the  other  .parties:  And  it  maybe  quashed 
as  to  one  judgment,  upon  which  it  does  not  lie,  and  stand  good  for 
another,  upon  which  it  is  properly  brought.3  Costs  are  payable  in 
all  cases,  on  quashing  a  writ  of  error,  even  though  none  were  reco- 
verable in  the  original  action;1  it  being  declared  by  statute,"  that 
"  upon  the  quashing  any  writ  of  error,  for  variance  from  the 
original  record,  or  other  defect,  the  defendant  in  error  shall  recover 
against  the  plaintiff  his  costs,  as  he  should  have  had  if  the  judg- 
ment had  been  affirmed,  and  to  be  recovered  in  the  same  manner:" 
which  costs  include  those  of  quashing  the  writ  of  error. x  But 
when  the  defendant  in  error  enters  continuances  on  the  original 
judgment,  to  defeat  the  writ  of  error,  the  plaintiff  is  not  liable  to 
costs  on  qi  ashing  it.yt 

A  writ  of  error  may  abate  by  the  act  of  God,  the  act  of  law,  or 
the  act  of  the  party.  If  the  plaintiff  in  error  die,  before  errors 
assigned,  the  writ  abates;  and  the  defendant  in  error  may  thereupon 
sue  out  a  scire  facias  quare  executionem  non,  to  revive  the  judg- 
ment against  the  executors  or  administrators  of  the  plaintiff  in  error.2 
But  if  the  plaintiff  in  error  die,  after  errors  assigned,  it  does  not 
abate  the  writ:2  In  such  case  the  defendant,  having  joined  in  error, 
may  proceed  to  get  the  judgment  affirmed,  if  not  erroneous;  but 
must  then  revive  tt,  against  the  executors  or  administrators  of  the 
plaintiff  in  error.2  And  a  writ  of  error  does  in  no  case  abate  by  the 
death  of  the  defendant  in  error,  whether  it  happen  before  or  after 
errors  assigned:  If  it  *happen- before,  and  the  plaintiff  will  [*1220] 
not  assign  errors, , the  executors  or  administrators  of  the  defendant  in 
error  may  have  a  scire  facias  quare  executionem  non,  in  order  to 
compel  him;a  or  if  it  happen  after,  they  must  proceed  as  if  the 
defendant  in  error  were  living,  till  judgment  be  affirmed,  and  then 
revive  by.  scire  facias,  but  cannot  take  out  execution  pending  the 
writ  of  error:b  And  in  order  to  compel  the  executors  or  adminis- 
trators to  join  in  error,  the  plaintiff  may  sue  out  a  scire  facias  ad 
audiendum  error  esf  either  generally  or  naming  them.d  Before 
the  statute  8  &  9  W.  Ill  c.  11.  §  7.  if  there  had  been  several  plain- 
tiffs in  error,  the  death  of  one  of  them,  before  errors  assigned, 


*Ante,  1189,  90.  *  2  Cromp.  401,  2.  and  see  Barnes,  206. 

» 1  Ld.  Raym.  328. 1  Salk.  89.  404.  7  7  East,  296. 

Mod.  3.  5  Mod.  397.  Carth.  447.  Lil.  Ent.  *  Yelv.  112,  13.  1  Vent.  34. 1  Salk.  264. 

225.  290.  S.  C.  Barnes,  432.  L.  P.  E.  114. 

1 1  Str.  262.  8  Durnf.  &  East,  302.  >>  L.  P.  E.  114. 

»  4  Ann.  c.  16.  §  25.  and  see  2  Str.  <=  Yelv.  112, 13.  1  Sid.  419.  2  Vent.  34. 

834.  Cas.  temp.  Hardw.  137.  1  Salk.  264.  1  Ld.  Raym.  439.  S.  C.  Id. 

*  2  Ld.  Raym.  1403. 1  Str.  606.  8  Mod.  71. 2  Ld.  Ravm.  1295.  S.  P. 

316.  S.  C.  d  2  Bulst.  230,  31. 

y  1  Str.  139. 2  Str.  834.  Barnes,  250. 
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would  it  seems  have  abated  the  writ;''  hut  now,  by  the  above 
tute,  which  has  been  holden  to  apply  to  writs  of  error,  the  writ  does 
not  abate  by  the  death  of  one  of  several  plaint iJJ's  in  error,  if  the  cause 
of  action  survive ;f  and  therefore,  in  such  case,  the  defendant  in 
error  should  enter  a  suggestion  of  the  death  on  the  roll,  and  give  a 
rule  for  the  surviving  plaintiff  to  assign  errors.'?  So,  if  there  be 
several  defendants  in  error,  and  one  of  them  die,  it  is  no  abate- 
ment; for  they  are  not  named  in  the  writ:'1  In  the  latter  case,  the 
death  being  suggested  on  the  roll,1  the  writ  of  error  proceeds 
against  the  survivors.  By  the  death  of  the  chief-justice,  before  he 
has  made  or  signed  his  return,  the  writ  of  error  becomes  ineffectual^ 
and  the  defendant  in  error,  by  leave  of  the  court,  may  take  out  ex- 
ecution:1 but  if  the  return  be  signed  in  his  life-time,  it  may  be  made 
afterwards;"1  and  though  it  be  neither  made  nor  signed,  yet  if  the 
defendant  in  error  take  out  execution  without  leave  of  the  court,  it 
is  irregular." 

It  was  formerly  hoJden,  that  a  writ  of  error,  in  the  House  of 
Lords,  abated  by  the  dissolution  of  parliament,"  or  even  by  the 
prorogation  of  it;1*  but  afterwards  the  Lords  declared,  that  a  writ 
of  error  should  not  determine  by  the  prorogation  of  parliaments 
and  at  length  it  was  ordered,  that  upon  a  dissolution,  all  appeals  and 
[1221]  writs  of  error  should  ^continue,  and  be  proceeded  on  in 
statu  quo,  as  they  stood  at  the  dissolution  of  the  last  parliament/ 
If  a  writ  of  error  be  brought  in  the  Exchequer  chamber,  and  that 
being  discontinued,  another  be  brought  in  parliament,  the  second 
writ  is  a  supersedeas  of  execution:  but  if  a  writ  oT  error  be  brought 
in  parliament  and  abate,  and  the  plaintiff  bring  a  second,  this  is  no 
supersedeas,  because  it  is  in  the  same  court. s 

Bankruptcy  is  no  abatement  of  a  Writ  of  error:  Therefore,  where 
the  defendant  in  error  becomes  bankrupt,  his  assignees  cannot  sue 
out  a  scire  facias  in  their  own  names,  to  compel  an  assignment  of 
errors;  but  should  proceed  in  the  bankrupt's  name  till  judgment.*- 
But  the  writ  of  error  abates  by  the  marriage  of  a  fcmepjlaintiffixv 
error."  And  where,  to  a  scire  facias  quart  executionem  non,  the 
plaintiff  in  error  pleaded  in  abatement,  that  the  defendant  in  error 
was  married  since  the  judgment,  and  before  the  issuing  of  the  scire 
facias,  the  defendant  moved  to  quash  her  own  writ,  which  was 
granted  without  costs." 

If  the  writ  of  error  be  not  quashed  or  abated,  the  plaintiff  in  error 
may,  after  the  record  is  certified,  forthwith  proceed  to  assign  his 


•  Yelv.  208,  9.  1  Salk.  261.  Carth.  236.  S.  C. 

S.  C.  1  Ld.  Ravm.  244.  1  Salk.  319.  S.  C.  °  Cro.  Jac.  342.  2  Bulst.  163.  S.  C.  T. 

f  1  Barn.  &.  Aid.  586.  and  see  Man.  Ex.  Ravm.  5. 

Pr.  488.  fa.  J  p  1  Vent.  31.  1  Sid.  413.  S.  C.  1  Vent. 

e  1  Barn.  &  Aid.  587.  266. 

■>  Godb.  66.  68.  1   Ld.  Ravm.  439.  1  -i  1  Lev.  165.  2  Lev.  93.  1  Mod.  106.  S. 

Salk.  264.  S.  C.  C.  1  Vent.  266.  S.  P. 

'  Lil.  Ent.  217.  .  T.   Raym.  383.   Com.  Dig.  tit.  Par- 

"  1  Keb.  658.  686.  llament,    P.  2.  but  see    1   Vent.  266.  2 

'Barnes,  201.  Prac.  Reg.  C.  P.  195.  Cromp.  391. 

S.  C.  ■  i  vent.  100.  1  Mod.  285. 

"'  1  Sid.  268.  .  l  Durnf.  &  East,  463. 

"  Barnes,  201.  Prac   Reg.  C.  P.  195.  «  2  Str.  880.  1015.            *  1  Str.  638. 
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errors.  And  it  was  formerly  holden,  that  after  the  record  was  cer- 
tified, the  plaintiff  in  error  must  have  assigned  his  errors,  and  sued 
out  a  scire  facias  ad  uudiendum  err ores  to  bring  in  the  defendant 
in  error,  the  same  term,  or  the  term  next  after  the  record  was  cer- 
tified; otherwise  the  whole  matter  was  discontinued:?  But  it  has 
been  since  determined,  that  if  the  plaintiff  in  error  lie  still,  after  a 
writ  of  error  brought,  and  do  not  assign  errors,  this  is  no  discontin- 
uance of  the  writ  of  error;7-  though  it  is  otherwise,  if  he  makes 
default  after  joinder  in  error. 

If  the  plaintiff  in  error  will  not  proceed  after  the  record  is  certi- 
fied, the  defendant,  in  order  to  compel  him,  should  sue  out  a  writ  of 
scire  facias  quare  executionem  non,  in  the  court  wherein  the  writ 
of  error  was  returnable,  except  on  a  writ  of  error  coram  nobis,  or 
vobis,  or  by  the  plaintiff  to  reverse  his  own  judgment,  or  in  quare 
impedit,  where  the  judgment  for  the  defendant  is,  that  the  plaintiff 
take  nothing  by  his  writ,  but  be  in  mercy  for  his  false  claim,  and  in 
all  cases  of  the  same  nature,  where  there  is  no  adjudication  to  the 
defendant  of  damages,  or  costs;  and,  in  the  Exchequer  chamber,  he 
should  give  a  rule  *for  the  plaintiff  to  allege  diminution,  [*1222] 
or  that  the  record  is  not  duly  certified  or  transcribed. 

In  the  King's  Bench  we  may  remember,11  as  the  parties  have  no 
day  in  court  given  to  either  of  them,  on  the  removal  of  the  record 
by  writ  of  error,  the  defendant  in  error  hath  no  other  way  of  com- 
pelling the  plaintiff  to  assign  his  errors,  than  by  suing  out  a  writ  of 
scire  facias  quare  executionem  ?ion,b  &c. ;  and  if,  upon  such  writ, 
the  plaintiff  in  error  do  not  assign  errors,  but  suffer  judgment  to  pass 
by  default  upon  scire  feci,  or  two  nihils,  no  errors  afterwards  assign- 
ed shall  prevent  execution.0 

The  scire  facias  quare  executionem  non  is  a  judicial  writ  issu- 
ing out  of  the  court  of  King's  Bench,  where  the  record  is  supposed 
to  be;  and  the  intent  of  it  is  to  bring  in  the  plaintiff  in  error  to 
assign  his  errors:  Therefore,  where  a  scire  facias  was  prayed  by 
one  of  several  defendants  in  error,  the  fault  was  holden  to  be  cured 
by  the  plaintiff's  coming  in  upon  it,  and  assigning  his  errors/1  This 
writ  may  be  sued  out  after  the  expiration  of  the  rule  to  certify  or 
transcribe  the  record,  though  before  the  transcript  is  actually  brought 
into  court  and  filed  :e  and  it  may  issue  immediately  after  the  record 
is  certified,  though  before  the  rule  for  certifying  it  is  expired;*-  and 
should  be  directed  to  the  sheriff  of  the  county  in  which  the  action 
was  laid.  In  point  of  form,  it  pursues  the  judgment  of  the  Com- 
mon Pleas;  the  record  and  proceedings  whereof  are  stated  to  have 
been  brought,  for  certain  causes  of  error,  into  the  King's  Bench:? 
This  writ  may  be  tested  before  the  return  of  the  writ  of  error  :h  and 
it  should  be  made  returnable  on  a  general  return  day  or  day  certain, 
according  to  the  nature  of  the  proceedings;  if  by  original  writ,  on 

t  F.  N.  B.  20.  <f  3  Bur.  1791,  2. 

*3  Salk.  145.  <-  15  East,  646. 

»  Ante,  1158.  <  2  Durnf.  k.  East,  17. 

•>  Godh.  68.  2  Leon.  107.  e  Append.  Chap.  XLIII.  $  75,  6. 

'•  Carlh.  40,  41.  »•  2  Chit.  Rep.  193, 
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a  general  return  day,  ubicunquej  he.  but  if  by  bill,  or  attaebment 
of  privilege,  on  a  day  certain  at  lFestminsler.k  If  the  transcript  be 
brought  in  by  the  essoin  day  of  the  term,  the  scire  facias  may  bear 
teste  on  the  last  day  of  the  preceding  term;  or  if  brought  in  within 
the  term,  on  the  first  day  of  that  term:1  And  if  there  be  only  one 
writ,  there  should  be  fifteen  days  between  the  teste  and  return,  by 
original;™  or,  if  there  be  two  writs,  between  the  teste  of  the  first 
and  return  of  the  second."  The  alias  in  such  case  cannot  issue  be- 
[*1223]  fore  *the  return  of  the  former  writ;  and  ought  to  be  tested, 
by  original,  on  the  quarto  die  post  of  the  return  of  that  writ,  or 
by  bill,  on  the  very  return  day.°  A  scire  facias  in  error  need  not 
lie  four  days  in  the  office,  as  a  scire  facias  against  bail  must.? 

On  the  return  day  of  the  scire  facias,  if  scire  feci  be  returned,  or 
of  the  alias  writ,  if  there  be  two  nihils,  by  bill,  or  on  the  quarto 
die  post  of  the  return  by  original,*  the  defendant  in  error  must  give 
a  mile  to  appear,r  with  the  clerk  of  the  rules,  which  expires  in  four 
days  exclusive:sand  Sunday  is  not  one  of  the  four  days  in  this  rule, 
although  it  be  not  the  last.1  Within  that  time,  the  plaintiff  in  error 
might  formerly  have  appeared,  and  pleaded  to  the  scire  facias,  in 
this  as  in  other  cases;"  and  there  was  an  old  rule,  that  if  the  party 
pleaded  to  the  scirefacias,  and  it  went  against  him,  execution  might 
be  sued  out,  but  that  the  writ  of  error  should  go  on  notwithstanding.* 
Afterwards  the  court,  in  consideration  of  the  delay  arising  from  this 
practice,  established  it  as  a  standing  rule  for  the  future,  that  "  if  upon 
the  return  of  the  scire  facias,  the  plaintiff  assigned  his  errors,  then 
all  further  proceedings  should  be  stayed  upon  it;  but  where  he  chose 
to  stand  out  upon  pleadings  to  the  scire  facias,  execution  should  go, 
if  it  were  adjudged  against  him."x  From  this  time,  the  court  appear 
to  have  discountenanced  pleadings  upon  the  scire  facias;  and  in 
some  instances  to  have  set  them  aside,  ?  At  present,  the  scire  facias 
is  considered  merely  as  a  means  of  compelling  an  assignment  of 
errors;2  and  it  seems  to  be  the  practice  now,  to  admit  of  no  plea 
thereto,  by  the  plaintiff  in  error.3  If  errors  are  assigned,  before  the 
expiration  of  the  rule  to  appear  to  the  scire  facias,  all  further  pro- 
ceedings upon  it  are  stayed  of  course;  but  if  the  plaintiff  do  not 
assign  his  errors,  and  give  a  copy  of  them  to  the  defendant's  attorney 
in  error,  before  the  time  allowed  by  the  rule  on  the  scire  facias  is 
expired,  the  attorney  for  the  defendant  in  error  may  enter  judgment 
on  the  scire  facias,  and  take  out  execution  thereon:  and  this  he  may 
do,  though  he  has  previously  given  a  rule  to  assign  errors,  which 
has  not  expired. b     But  the  writ  of  error  still  remains  in  force;  and 
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see  13  East,  391.  y  Id.  679.  2  Ld.  Ravm.  1414.  S.  C.  and 

°  2  Salk.  699.  Imp.  K.  B.  795.  see  3  Bur.  3792.  1  Durnf.  k.  East,  463. 

p  3  Bur.  1723.  4  Bur.  2439.  *  Ante,  1222. 

q  13  East,  391.  *  2  Cromp.  348.  "  15  East.  204, 
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the  defendant  in  error  can  have  no  costs,  unless  he  give  a  rule  for 
the  plaintiff  to  assign  errors.0 

* Diminution  is  either  of  the  body  of  the  record,  or  of  its  [*1224] 
out-branches,  as  of  the  original  writ,  warrant  of  attorney,  &c.  If  the 
judges  of  the  Common  Pleas,  or  other  judges,  upon  a  writ  of  error, 
do  not  certify  all  the  record,  the  party  that  sues  the  writ  of  error 
may  allege  diminution  of  the  record,  and  pray  a  writ  to  the  justices 
who  certified  the  record  before,  to  certify  the  whole  of  it.d  But  it  is 
a  rule,  that  a  man  cannot  allege  diminution,  contrary  to  the  record 
which  is  certified;  as  if,  on  a  writ  of  error,  it  be  certified  that  the 
judgment  was  that  the  defendant  should  be  in  misericordid,  the 
defendant  in  error  cannot  allege  for  diminution,  that  the  record  is 
quod  capiatur,  because  this  is  contrary  to  the  record  certified.6 
And,  except  in  Wales  and  the  counties  palatine/  diminution  cannot 
be  alleged,  upon  a  writ  of  error  brought  on  a  judgment  in  any  infe- 
rior court.  £ 

The  rule  to  allege  diminution  is  an  eight  day  rule,  given  by  the 
clerk  of  the  errors  in  the  Exchequer  chamber;11  and  if  the  writ  of 
error  be  returnable  the  first  day  of  term,  the  plaintiff  in  error  is  to 
transcribe  the  same  term,  allege  diminution  the  term  following, 
assign  errors  the  next  term,  and  argue  them  the  fourth  term;  but  if 
the  defendant  in  error,  instead  of  serving  the  rule  to  transcribe  at  the, 
return  of  the  writ,  neglect  it  for  a  term  or  two,  the  plaintiff  must 
transcribe  in  that  term  in  which  the  rule  is  served,  allege  diminution 
the  same  term,  assign  errors  the  term  following,  and  argue  them  the 
third  term.'  A  copy  of  the  rule  to  allege  diminution  being  made, 
and  served  on  the  attorney  for  the  plaintiff  in  error,  it  is  incumbent 
on  him  to  allege  diminution  within  the  eight  days  allowed  by  the 
rule;  and  if  he  neglect  to  do  so,  the  clerk  of  the  errors,  on  being 
applied  to,  with  an  affidavit  of  the  service  of  a  copy  of  the  rule,  will 
sign  a  nonpros,*-  and  tax  the. defendant  in  error  his  costs;  but  unless 
an  affidavit  be  made,  he  usually  sends  to  the  attorney  for  the  plaintiff 
in  error,  and  if  diminution  be  not  alleged  by  the  next  morning,  he 
will  then  sign  the  nonpros  of  course,  and  tax  the  costs.1 

*  When  the  plaintiff  in  error  has  alleged  diminution,  the  [*1225] 
next  step  to  be  taken  by  the  defendant  in  error,  is  to  give  a  rule  for 
the  plaintiff  to  assign  ei-rors;  which  is  the^r-s^  proceeding  on  a  writ 
of  error  coram  nobis  or  vobis,  and  may  be  given  immediately  after 
the  allowance  and  notice  of  the  writ  of  error :m  It  is  also  the  first 


c  2  Bac.  Abr.  216.  and  see  2  Cromp.  Rowe  v.  Power,  ex  dim.  Boyse  &  another, 

347.  in  Error,   Bum.   Proc.  die   Mart.   8  Mar. 

•i  2  Bac.  Abr.  204.  F.  N.  B.  25.  a.  and  1803.  but  see  1  Bulst.  181.  2  Lit.  Abr. 

see  Cro.  Eliz.  155.  281.  1  Nets.  Abr.  658.  422.  1  Salk.  49.  Lit.  Ent.  226.  245.  556. 

»  1  Rol.  Abr.  764.  Godb.  267.  2  Ld.  559.  565. 

Raym.  1122.  1  Salk.  269.  S.  C.    And  in  a  '1  Sid.  147.  364.  1  Salk.  266.  in  marg. 

modern  case,  where  a  writ  of  error  was  Id.  270.  Lil.  Ent.  226.  245. 

brought  in  parliament,  on  a  judgment  of  el  Sid.  40.  1  Salk.  266. 

the  court  of  Exchequer  in  Ireluiid,  affirm-  h  Append.  Chap.  XL1V.  §  35. 

ed  in  the  Exchequer  chamber  there,  the  ■  L.  P.  E.  92. 

House  of  Lords  held,  that   diminution  k  Append.  Chap.  XLIV.  §  97,  &c. 

could  not  be  alleged  in  the  body  of  the  '  Imp.  K.  B.  784,  5. 

record,  contrary  to  the  transcript;  and  re-  ™  2  Cromp.  394.  Imp.  K.  B.  815.  T.  P. 

fused  to  issue  a  certiorari  for  verifying  it.  E.  78,        * 
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proceeding,  after  the  transcript  is  brought  in,  on  a  writ  of  error  by 
the  plaintiff  to  reverse  his  own  judgment;"  or  when  there  is  no 
adjudication  to  the  defendant  of  damages  or  costs.0  In  the  King's 
Bench,  this  is  a  four  day  rule,  given  by  the  master,  p  on  the  expira- 
tion of  the  rule  to  appear  to  the  scire  facias;**  and  after  being  en- 
tered with  the  clerk  of  the  rules,  a  copy  of  it  should  be  made,  and 
served  on  the  attorney  for  the  plaintiff  in  error. 

In  the  Exchequer  chamber,  if  the  plaintiff  in  error  allege  diminu- 
tion, the  rule  to  assign  errors  is  given  the  next  term,  with  the  clerk 
of  the  errors,  in  like  manner  as  the  rule  to  allege  diminution,  and 
expires  in  eight  days  after  service:1"  And  in  that  court,  a  plaintiff  in 
error  is  not  confined  to  taking  out  one  rule  in  each  term,  but  may 
proceed  as  quickly  as  he  pleases.8  On  a  writ  of  error  returnable  in 
parliament,  when  the  transcript  is  brought  in,  a  peer  moves  the 
house,  without  any  previous  proceeding,  for  a  day  to  be  given  the 
plaintiff  in  error  to  assign  his  errors,  which  is  ordered  accordingly;1 
and  ought  to  be  done  within  eight  days  after  the  bringing  in  of  the 
writ  of  error,  with  the  record."  Within  the  time  limited  by  the  rule 
or  order  to  assign  errors,  if  they  are  not  assigned,  the  defendant  in 
error  may  sign  a  nonpros,*  and  is  entitled  to  costs. * 


An  assignment  of  errors  is  in  nature  of  a  declaration;7-  and  is 
either  of  errors  in  fact,  or  errors  in  law.  The  former  consist  of 
matters  of  fact,  not  appearing  on  the  face  of  the  record,  which,  if 
true,  prove  the  judgment  to  have  been  erroneous;  as  that  the  defend- 
[*1226]  ant  in  the  *original  action,  being  under  age,  appeared  by 
attorney  ;a  that  a  feme  plaintiff  or  defendant  was  under  coverture, 
at  the  time  of  commencing  the  action  ;b  or  that  a  sole  plaintiff  or 
defendant  died  before  verdict,  or  interlocutory  judgment.0  But 
where  judgment  of  nonsuit  has  been  given  in  an  action  brought 
against  an  infant,  it  is  no  ground  of  error,  that  he  appeared  by 
attorney.41  And  the  defendant  in  ejectment  is  not  allowed  to  assign 
for  error,  the  death  of  the  nominal  plaintiff. e  An  assignment  of 
errors  in  fact  should  conclude  with  a  verification;1"  and  in  assigning 
the  death  of  the  defendant  in  error,  the  assignment  ought  not  to 


«  3  Bur.  1772.  »  Append.  Chap.  XLIV.  §  37. 

"Ante,  1221,  2.  »  1  Brod.  &  Bing\  514. 

p  Append.  Chap.  XLIV.  §  36.  '  For  the  form  of  the  order,  see  Ap- 

i  G  Durnf.  &  East,  367.  and  see  2  Str.  pend.  Chap.  XLIV.  §  38. 

917.     In  the  case  of  Sambidge  v .  Hows-  "  Ordo  Bom.  Proc.dieVen.  13  Dec.  1661. 

ley,  in  Error,  2  Durnf.  &  East,  17.  it  was  *  Id.  Append.  Chap.  XLIV.  §  97,  &c. 

Jiolden,  that  the  rule  to  assign  errors  y  L.  P.  E.  31.  7  East,  111. 

might  be  given  at  the  same  time  as  the  z  2  Bac.  Abr.  216. 

rule  to  appear  to  the  scire  facias ;  but,  a  Append.  Chap.  XLIV.  §  39,  40. 

according  to  this  determination,  the  rule  b  Id.  §  41,  2. 

to  assign  errors,  which  expires  in  four  c  Id-  §  43,  k.c. 

days  inclusive,  would  have  expired  before  d  5  Barn.  &  Aid.  418. 

the  rule  to  appear  to  the  scire  facias,  e  2  Str.  899.  but  see  1  Sid.  93.  T.  Raym. 

which,  we  have  seen,  does  not  expire  till  59.  S.  C.  where  it  was  assigned  for  error. 

four  days  exclusive;  ante,  122;i.  and  there-  '  1  Bur.  410.  Garth.  367.  but  see  Velv. 

fore  the  practice  was  altered  as  above.  58.  covtru. 
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conclude  in  the  common  way,  but  by  praying  a  scire  facias  ad 
audiendum  errores,  against  the  executor  or  administrator  of  the 
defendant  in  error;  and  if  the  sheriff  return  that  he  is  alive,  then  he 
may  come  in  and  plead  in  nidlo  est  erratum;  or  his  attorney  may 
appear  for  him,  and  say  that  he  is  alive  ;S  but  if  the  sheriff  return 
that  he  has  warned  the  executor  or  administrator,  that  will  be  a 
sufficient  ground  for  the  court  to  proceed  and  examine  the  errors. h 

Errors  in  law  are  common  or  special.  The  common  errors  are, 
that  the  declaration  is  insufficient  in  law  to  maintain  the  action;  and 
that  the  judgment  was  given  for  the  plaintiff  instead  of  the  defend- 
ant," or  vice  versa:  Special  errors  are  the  want  of  an  original  writ,k 
bill,  or  warrant  of  attorney ;'  or  other  matter,  appearing  on  the  face 
of  the  record,  which  shows  the  judgment  to  have  been  erroneous. 
The  plaintiff  may  assign  several  errors  in  law,  but  only  one  error  in 
fact;1"  and  he  cannot  assign  error  in  fact  and  in  law  together,  for 
these  are  distinct  things,  and  require  different  trials."  It  is  also 
settled,  that  nothing  can  be  assigned  for  error  which  contradicts  the 
record,0  or  was  for  the  advantage  of  the  party  assigning  it;D  or  that 
is  aided  by  appearance,  or  not  being  taken  advantage  of  in  due  time.i 
When  there  are  several  plaintiffs  in  error,  they  must  join  in  assign- 
ing errors,1-  unless  some  of  them  have  been  summoned  and  severed. 
And  where  the  assignment  has  been  merely  calculated  for  delay,  the 
*  courts  have  in  some  instances  set  it  aside. s  The  assign-  [*1227] 
ment  of  errors  is  engrossed  on  four-penny  stamped  paper;  and  need 
not  be  assigned  by  counsel:  In  the  King's  Bench,  it  is  delivered  to 
the  defendant's  attorney;  in  the  Exchequer  chamber,  and  House  of 
Lords,  it  is  filed  with  the  clerk  of  the  errors,  or  clerk  in  parliament. 

If  the  plaintiff  assign  for  error  the  want  of  an  original  writ,  bill, 
or  warrant  of  attorney,  &c.  or  that  it  is  bad  in  point  of  law,  he  should 
regularly  take  out  a  certiorari,  to  verify  his  errors:  for  it  is  a  rule, 
that  judgment  cannot  be  reversed,  for  want  of  an  original  writ,  bill, 
or  warrant  of  attorney,  nor  for  any  supposed  error  or  defect  therein, 
without  a  certiorari.1  The  error  in  such  case,  unless  confessed,  is 
not  considered  to  be  completely  assigned,  until  it  appear,  by  the 
return  to  the  certiorari,  that  it  is  well  founded:"  And  it  is  said,  that 
the  plaintiff  in  error  cannot  till  then  bring  in  the  defendant,  to  plead 
to  the  errors. x  Also,  by  the  course  of  the  King's  Bench,  if  dimi- 
nution be  alleged,  errors  cannot  be  entered,  till  the  certiorari  be 
returned,  and  the  rules  to  plead  are  expired. y 

A  certiorari  is  a  judicial  writ,2  issuing  out  of  the  court  where  the 

?  1  Sid.  93.  T.  Raym.  59.  S.  C.  p  2  Bac.  Abr.  220. 1  Str.  382.  but  see  2 

h  Carth.  339.  Saund.  47.  (8.) 

'  Append.  Chap.  XL1V.  §  50. 73,  4.  81,  <i  2  Bac.  Abr.  221.  2  H.  Blac.  267.  299. 
2,  3.  r  2  Bac.  Abr.  217.  Imp.  K.  B.  785,  6. 

k  Id.  §  51.  62.  »  1  Str.  141.  545.  2  Str.  899.  Lil.  Ent. 

1  Id.  §  56.  62.  75.  228.  in  marg. 

»  V.  N.  B.  20.  ■  9  Edw.  IV.  34.  b.  1  Rol.  Abr.  764.  2 

"  2  Bac.  Abr.  217.  2  Ld.  Ravm.  883.  1  Ld.  Raym.  1398. 1441.  Cas.  temp.  Hardw. 

Str.  439.  Davie  v.  Franklin,  H.  26  Geo.  118,  19. 
III.  K.  B.  "Com.  Rep.  115. 

•  2  Bac.  Abr.  218.  1   Str.  684.  2  Ld.         "2  Ld.  Raym.  1047. 
Raym.  1414.  S.  C.  1  Wils.  85.  S.  P.  vlXeb.  211.  *  Barnes,  12. 
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writ  of  error  is  depending,  on  a  proper  praecipe,*  and  directed  to  the 
judge  or  officer  who  has  the  custody  of  the  writ,  or  other  matter  to 
be  certified  ;  as,  to  the  etistos  brevium,  for  certifying  an  original 
writ,b  or  to  the  chief-justice  in  the  King's  Bench,  for  certifying  a 
bill,c  or  warrant  of  attorney,11  &c*  This  writ,  which  is  required  to 
be  on  a  twenty  shilling  stamp,L'  is  tested  in  the  name  of  the  chief- 
justice  of  the  King's  Bench,  when  it  issues  out  of  that  court;  or  when 
it  issues  out  of  the  Exchequer  chamber,  in  the  name  of  the  chief- 
justice  of  the  court  of- Common  Pleas;f  and  ought  not  to  bear  teste 
before  the  assignment  of  errors.*5  The  writ  of  certiorari  being  signed 
and  sealed,  should  be  delivered  to  the  judge  or  officer  to  whom  it  is 
directed;  and  is  made  returnable  immediate,  or  without  delay.'1  It 
[*1228]  has  been  doubted,  whether  the  court  have  power  to  amend 
this  writ.1 

When  a  certiorari  is  prayed,  the  defendant  in  error  may  come  in 
gratis,  and  confess  the  want  of  an  original,  &c.  by  pleading  in  mdlo 
est  erratum^  or  a  release,1  which  renders  it  unnecessary  for  the 
plaintiff  in  error  to  sue  out  a  certiorari;  or,  if  there  be  an  original, 
&c.  he  may  go  to  the  master  of  the  office,  in  the  King's  Bench,  and 
get  a  rule  for  the  plaintiff  in  error  to  return  his  certiorari.111  This 
is  a  four  day  rule,  given  by  the  master,  on  the  back  of  the  draft  of 
the  scire  facias  quart  executionem  non;  and  after  being  entered 
with  the  clerk  of  the  rules,  a  copy  of  it  is  served  on  the  plaintiff's 
attorney.  In  the  House  of  Lords,  it  is  a  rule,  that  "  if  the  plaintiff 
in  error  allege  diminution,  and  pray  a  certiorari,  the  clerk  shall 
enter  an  award  thereof  accordingly;"  of  which  he  is  required  to  give 
a  certificate,  upon  request:0  and  the  plaintiff  may,  before  in  Hullo 
est  erratum  pleaded,  sue  forth  the  writ  of  certiorari  in  ordinary 
course,  without  special  petition,  or  motion  to  the  House,  for  the 
same;  and  if  he  do  not  prosecute  such  writ,  and  procure  it  to  be 
returned,  within  ten  days  next  after  his  plea  of  diminution  put  in, 
then,  unless  he  shall  show  good  cause  to  the  House,  for  enlarging 
the  time  for  the  return  of  such  writ,  he  shall  lose  the  benefit  of  the 
same,  and  the  defendant  in  error  may  proceed,  as  if  no  such  writ  of 
certiorari  were  awarded.""  This  is  the  common  coarse  of  pro- 
ceeding: but  if  the  House  be  soon  about  to  rise,  they  will,  upon 
petition,  of  which  there  must  be  two  days'  previous  notice,  order 
the  plaintiff  in  error  to  return  the  writ  of  certiorari  by  a  short  day. 

*  Append.  Chap.  XLIV.  §  52.  57.  '  2  Str.  819.  2  Ld.  Raym.  1554.  S.  C. 
«  Id.  §  53.                     c  Id.  §  76.  78.  e  Id.  ibid,  but  see  1  Str.  440. 

d  Id.  %  58.  78.     For  certifying  bail  in         h  Lil.  Ent.  555,  &c. 
the  original  action,  the  admission  of  an         '  Barnes,  12. 

infant  to  sue  by  prochein  ami,  an  impar-        k  1  Salk.  267.  2  Ld.  Raym.  1156.  S.  C. 

lance  or  other  continuance,  or  a  writ  of  2  Str.  907.  S.  P. 

inquiry,  the  certiorari  is  directed  to  the         >  1  Salk.  268.  3  Salk.  399.  2  Ld.  Raym. 

chief-justice  of  K.  B. ;  but  for  certifying  1005.  6  Mod.  113.  206.  S.  C.  2  Ld.  Raym. 

warrants  of  attorney,  or  a  writ  of  inquiry,  1047.  3  Salk.  214.  6  Mod.  235.  Holt,  563. 

in  C.  P.  it  is  directed  to  the  custos  brevium.  S.  C. 

Lil.  Ent.  555,  &c.  2  Ld.  Raym.  1476.  1        °>  Com.  Rep.  115.  1  Salk.  267.  2  Ld. 

Wils.  85.  Raym.  1156.  S.  C.  Append.  Chap.  XLIV 

*  Stat.  48  Geo.  III.  c.  149.  Sched.  Part  §  54. 

IT.  §  III.  55  Geo.  III.  c.  184.  Sched.  Part        °  Ordo  Dom.  Proc.die  Fen.  13  Dec.  1661 . 
II'  %  111  o  id.  die  Ven.  21  Feb.  1717. 
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Within  the  time  allowed  to  the  plaintiff  in  error,  for  the  return  of 
the  certiorari,  he  either  gets  it  returned,  or  not:  If  it  be  not  returned, 
the  assignment  of  the  want  of  an  original,  &c.  is  of  no  effect;  and 
the  defendant  in  error,  having  entered  on  record  a  non  misit  breve,? 
may,  notwithstanding  such  assignment,  plead  in  nullo  est  erratum, 
and  proceed  to  affirm  the  judgment,  i  If  a  return  be  made  to  the 
writ  of  certiorari,  it  is  either  that  there  is,  or  is  not  an  original  writ, 
bill,  or  warrant  of  attorney,1  &c. :  And  as  diminution  cannot  be  alleged, 
so  it  is  a  rule,  that  matter  cannot  be  returned  to  the  certiorari,  con- 
trary to  the  record.3  The  return  being  made,  is  filed  in  [*1229] 
the  treasury  of  the  court,  where  the  defendant's  attorney  should 
search  for  it. 

We  have  already  seen,*  that  the  want  of  an  original  writ  or  bill  is 
aided  after  verdict,  by  the  statute  18  Eliz.  c.  14.;  but  not  after 
judgment  by  default  or  confession,  or  upon  demurrer,  or  mil  tiel 
record.  Therefore,  if  the  want  of  an  original  after  verdict  be 
assigned  for  error,  the  defendant  in  error  may  confess  it,  by  plead- 
ing in  nullo  est  erratum.  But  if  a  writ  of  error  be  brought  after 
a  judgment  by  default,  &c.  it  is  usual  for  the  defendant  in  error,  if 
there  be  no  original  already  sued  out,  to  present  a  petition^  to  the 
Master  of  the  Rolls,  praying  that  the  cursitor  of  the  county  where 
the  venue  is  laid,  may  be  directed  to  issue  an  original,  with  a  proper 
return. x  This  petition  must  be  presented,  before  the  defendant  in 
error  takes  out  a  rule  for  the  plaintiff  to  return  the  certiorari:  And 
an  order,?  being  obtained  thereon,  a  copy  of  the  petition  and  order 
should  be  forthwith  served  on  the  adverse  attorney;  and  if  he  do 
not  in  two  or  three  days  make  his  election,  either  to  accept  the  costs 
in  error,  or  prosecute  his  writ,  the  costs  in  error  must  be  tendered 
him;  and  if  he  accept  thereof,  the  defendant  in  error  may  immedi- 
ately sign  a  nonpros,  and,  after  entering  a  remittitur,  take  out 
execution  on  the  judgment;2  but  if  he  refuse  to  accept  the  costs, 
choosing  rather  to  prosecute  his  writ  of  error,  the  petition  and  order 
should  be  delivered  to  the  cursitor,  who  will  make  out  the  original 
writ,  which  must  be  returned  by  the  sheriff,  and  then  filed  with  the 
custos brevium*  The  same  course  is  observed  after  an  umendment 
of  the  proceedings  in  the  original  action,  pending  a  writ  of  error; 
upon  which  the  plaintiff  in  error  may  make  his  election,  either  to 
accept  the  costs,  or  prosecute  his  writ.b  And  a  bill  may  be  filed  to 
warrant  a  judgment,  after  the  want  of  it  has  been  assigned  for 
error. c 

The  plaintiff  in  error  can  have  but  one  writ  of  certiorari:6  There- 
fore, where  he  took  out  a  certiorari  of  a  wrong  term,  which  did  not 
verify  his  error,  and  afterwards  moved  for  a  second  certiorari,  it 
was  denied  him:  the  court  saying,   it  may  be  granted  to  affirm,  but 

p  Append.  Chap.  XL1V.  §  69.  *  Ante,  *124.  and  see  6  Durnf.  &  East, 
q  1  Salk.  267.  2  Ld.  Raym.  1156.  S.  C.     544. 

2  Cromp.  374.  r  Append.  Chap.  V.  §  29. 

r  Append.  Chap.  XL1V.  §  55.  59. 77. 79.  *  L.  P.  E.  30. 

»  2  Ld.  Raym.  1123,  4.  ■  Id.  31, 2. 

« Ante,  123.  954.  b  Ante,  771,2. 

"Append.  Chap.  V.  ^27.  c  1  Taunt.  126.         *  Cro    Jac.  597 
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not  to  reverse  a  judgment/'  But  if  it  be  certified  on  the  plaintiff's 
writ,  that  there  is  no  original/  or  warrant  of  attorney, e  or  one  that 
[*1230]  is  bad,  *or  warrants  not  the  declaration,11  the  defendant  in 
error  may,  at  any  time  before  in  nullo  est  erratum  pleaded,  make 
a  suggestion  that  there  is  an  original  or  warrant  of  attorney,  or  a 
good  one  of  a  different  term,  or  even  of  the  same  term  with  the pla- 
citaj  and  pray  a  certiorari  for  certifying  it;  and  if  a  good  original 
be  returned,  the  court  will  not  inquire  when  it  was  filed;  or  if  a  bad 
original  was  before  certified,  they  will  disregard  it,  and  apply  the 
record  to  that  which  is  good,  and  will  support  the  judgment.  But 
it  is  a  rule,k  that  "no  certiorari  upon  a  writ  of  error,  shall  be  sued 
out  or  made  by  any  attorney,  after  a  certiorari  in  the  same  cause 
hath  been  already  sued  out  and  returned,  without  motion  in  court 
by  counsel." 

In  the  King's  Bench,  as  the  parties  have  no  day  in  court  after  the 
record  is  removed,  the  plaintiff  in  error  may,  after  he  has  assigned 
his  errors,  have  a  scire  facias  ad  audiendum  errores1  against  the 
defendant,  who  thereupon  may  appear  and  plead  in  nullo  est  erra- 
tum, or  a  release,'"  &c.  But  in  practice  it  is  usual  for  the  defend- 
ant in  error,  by  consent,  to  take  notice  voluntarily  of  the  assign- 
ment of  errors;  which  consent  is  testified  by  his  pleading  in  nullo 
est  erratum,  and  then  there  is  no  occasion  for  a  scire  facias  ad 
audiendum  errores.n  When  a  scire  facias  is  sued  out,  and  the 
defendant  does  not  appear  and  join  in  error,  the  plaintiff  may  move 
to  reverse  the  judgment,  upon  producing  the  record  of  the  scire 
facias,  with  the  sheriff's  return  of  scire  feci,  and  an  entry  of  the 
defendant's  default,  without  taking  out  a  rule  to  join  in  error,0  and 
even  without  moving  for  a  co?icilium,  or  putting  the  cause  in  the 
paper,  p 

The  Exchequer  chamber  not  having  the  record  before  them,  but 
only  a  transcript,  do  not  award  a  scire  facias  ad  audiendum  erro- 
res;  but  notice  is  given  to  the  parties  concerned  ;i  And,  in  the  House 
of  Lords,  the  plaintiff  must  get  a  peer  to  move  the  House,  that  on 
assigning  errors,  the  defendant  may  appear  and  make  his  defence. 
In  error  to  reverse  a  common  recovery,  there  ought  to  be  a  scire 
facias  against  the  tertenants,  ad  audiendum  processum  et  recor- 
dum:r  but  to  this  they  can  only  plead  a  release  of  errors.8 

To  an  assignment  of  errors,  the  defendant  may  plead  or  demur. 
Pleas  in  error  are  common  or  special:  The  common  plea,  or  joinder, 
[*1231]  as  it  is  more  frequently  called,  is  in  nullo  est'  erratum,1 
or  that  there  is  no  error  in  the  record  or  proceedings;  which  is  in 
the  nature  of  a  demurrer,  and  at  once  refers  the  matter  of  law 
arising  thereon,  to  the  judgment  of  the  court. 

«  2  Str.  765.  and  see  id.  819.  S.  P.  .   '  Append.  Chap.  XLIV.  §  63,  &c. 

f  Cro.  Car.  91.  ">  2  Bac.  Abr.  207.  F.  N.  B.  44. 

e  Cro.  Jac.  277.  1  Salk.  266.  6  Mod.         »  Carth.  41. 
174.  S.  C.  ■>  1  Str.  144. 

h  1  Rol.  Abr.  765.  Cro.  Jac.  130.  597.         r  2  Str.  1210.  q  1  Vent.  34. 

Cro.  Car.  410.  '  1  Leon.  290.  1  Lev.  72.  Carth.  Ill 

i  Com.  Rep.  118.   1   Salk.  267.  2  Ld.  Append.  Chap.  XLIV.  §  67. 
Raym.  1476.  ■  1  Bur.  360.  Ante,  1174. 

*R   E.  11  Car.  I.  K.  B".  <  Append.  Chap.  XLIV.  §  68,  9  80  84 
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If  the  plaintiff  in  error,  assign  an  error  in  fact,  and  the- defendant 
in  error  would  put  in  issue  the  truth  of  it,  he  ought  to  traverse  or 
deny  the  fact,  and  so  join  issue  thereupon,  and  not  say  in  nullo  est 
erratum;  for  by  so  doing,  he  would  acknowledge  the  fact  alleged 
to  be  true:u  But  when  an  error  in  fact  is  assigned,  if  the  defendant 
would  acknowledge  the  fact  to  be  as  alleged,  and  yet  insist  that  by 
law  it  is  not  error,  he  ought  to  rejoin  in  nullo  est  erratum.  Hence 
it  appears,  that  if  an  error  in  fact  be  well  assigned,  in  nullo  est 
erratum  is  a  confession  of  it;  for  the  defendant  ought  to  have  joined 
issue  thereon,  so  as  to  have  it  tried  by  the  country:  But  if  an  error 
in  fact  be  assigned  that  is  not  assignable,  or  be  ill  assigned,  in  nullo 
est  erratum  is  no  confession  of  it,  but  shall  be  taken  only  for  a 
demurrer. x 

If  error  be  alleged  in  the  body  of  the  record,  in  nullo  est  erratum 
is  a  good  rejoinder;  for  this  shall  put  the  matter  in  the  judgment  of 
the  court,  the  record  being  agreed  to  be  as  stated.5  So,  if  error  be 
alleged  in  a  matter  of  record,  which  is  not  of  the  body  of  the  re- 
cord, but  in  a  collateral  thing,  as  that  there  is  no  record  of  resum- 
mons, in  nullo  est  erratum  is  a  good  rejoinder;  for  if  the  plaintiff 
in  error  do  not  allege  diminution,  and  thereupon  procure  a  certifi- 
cate from  the  inferior  court,  that  there  is  not  any  re-summons,  before 
the  rejoinder  entered,  the  assignment  is  of  no  effect,  but  void,  inas- 
much as  this  is  to  be  tried  by  the  record  itself,  and  no  diminution 
can  be  alleged  after  rejoinder  entered:  and  though  the  defendant 
confess  the  error,  yet  the  court  ought  not  to  reverse  the  judgment, 
till  they  are  satisfied  it  is  erroneous  by  the  record  itself.2  If  the 
plaintiff  in  error  assign  error  in  fact  and  error  in  law,  which  we 
have  seen  cannot  be  assigned  together,  and  the  defendant  in  error 
plead  in  nullo  est  erratum,  thisMs  a  confession  of  the  error  in  fact, 
and  the  judgment  must  be  reversed  ;a  for  he  should  have  demurred 
for  the  duplicity,  upon  which  the  judgment  would  have  been 
affirmed. b 

By  pleading  in  nullo  est  erratum,  the  defendant  in  error  admits 
the  record  to  be  perfect;  the  effect  of  his  plea  being  that  the  record 
in  *its  present  state  is  without  error:0  and  therefore,  after  [*1232] 
in  nullo  est  erratum  pleaded,  neither  party  can  allege  diminution, 
or  pray  a  certiorari.'1  But  though  the  parties  are  bound  by  their 
own  admission,  and  that  equally  so  as  to  every  part  of  the  record, 
yet  no  admission  of  the  parties  can  or  ought  to  restrain  the  courts 
from  looking  into  the  record  before  them.e  Hence  it  is- a  general 
rule,  that  at  any  time  pending  a  writ  of  error,  whether  before/  or 
after  errors  assigned,  or  even  after  in  nullo  est  erratum  pleaded, s 
the  courts  ex  officio  may  award  a  certiorari;  and  they  may  do  this 

»  1  Rol.  Abr.  763.  1  Kenyon,350.  b  2  Lcl.  Raym.  883.  1  Str.  439. 

*  2  Bac.  Abr.  218.  but  see  Carth.  338.         <  i  Saik.  270. 

Davie  v.  Franklin,  II.  26  Geo.  III.  K.  B.  -*  Id.  269.  2  Cromp.  378. 

y  1  Rol.  Abr.  763.  ■  1  Salk.  270.             '  1  Str  440. 

2  Id.  764.  9  Edw.  VI.  32.  b.  =  1  Rol.  Abr.  764,  5.  1  Salk.  269.  2  Ld. 

*  2  Bac.  Abr.  218.  Carth.  338,  9.  Comb.  Raym  1005.  S.  C.  Cas.  temp.  Ha'rdw.  118, 
320.  S-.  C  19. 
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to  supply  a  defect  in  the  body  of  the  record/  as  well  as  in  its  out- 
branches. 

When  the  plaintiff"  assigns  for  error  the  want  of  an  original  or 
warrant  of  attorney,  and  the  defendant  comes  in  gratis,  and  con- 
fesses the  matter  assigned  for  error,  by  pleading  in  nullo  est  erra- 
tttmj  or  a  release, k  without  putting  the  plaintiff  to  the  necessity  of 
suing  out  a  certiorari  to  verify  his  errors,  the  court,  for  their  own 
information,  may  award  this  writ,  in  order  if  possible  to  support  the 
judgment.  And  so,  if  error  be  assigned  in  the  original  writ,  and 
upon  a  certiorari  granted,  an  erroneous  original  be  returned,  upon 
which  in  nullo  est  erratum  is  pleaded,  and  after  the  court  grant  a 
second  certiorari  for  another  original,  and  upon  this  a  good  original 
is  certified,  the  court  will  intend  this  to  be  the  original  on  which  the 
judgment  was  given,  in  favour  of  judgments,  which  ought  to  be  in- 
tended good,  till  the  contrary  is  manifest.1  But  though  the  court  ex 
officio  will  award  a  certiorari  to  affirm  a  judgment,  yet  they  will 
never  award  one  to  reverse  it,  or  make  error."1 

Special  pleas  to  an  assignment  of  errors  contain  matters  in  con- 
fession and  avoidance,  as  a  release  of  errors,11  or  the  statute  of  limi- 
tations,0 &c.  to  which  the  plaintiff  in  error  may  reply  or  demur,  and 
proceed  to  trial  or  argument.  A  release  of  errors  contained  in  a 
warrant  of  attorney  to  confess  a  judgment  is  good,  though  given 
before  judgment,  provided  it  be  dated  in  the  term  of  which  the 
judgment  is  entered  up:*1  But  where  there  are  several  plaintiffs  in 
[*1233]  error,  the  ^release  of  one  of  them  shall  not  bar  the  others.'' 
In  pleading  a  release,  the  defendant  must  lay  a  venue;  but  though  it 
be  ill  pleaded,  yet  if  there  are  no  errors,  the  court  will  affirm  the 
judgment. r  When  error  is  brought  on  a  judgment  that  the  parol 
shall  demur,  the  nonage  cannot  be'pleaded  again,  for  that  would  be 
exceptio  ejusdem  rei,  cujns petitur  dissolution 

The  plea  or  joinder  in  error,  &c.  is  engrossed  on  four-penny 
stamped  paper;'  and,  if  common,  need  not  be  signed  by  counsel. 
In  the  King's  Bench,  it  is  delivered  to  the  plaintiff's  attorney.11  In 
the  Exchequer  chamber,  or  House  of  Lords,  it  is  Jiled  with  the 
clerk  of  the  errors,  or  clerk  in  parliament. 


Issue  being  joined  in  error,  the  proceedings  are  entered  of  record: 
And  on  a  writ  of  error  coram  nobis,  they  must  be  entered  on  the 
same  roll  as  the  original  judgment,  or  former  writ  of  error. x     On  a 

»"  1  Salk.  270.  °  Stat.  10  &  11  W.  HI.  c.  41. 

i  2  Str.  907.  p  2  Str.  1215.  and  see  8  Taunt.  434. 

k  1  Salk.  268.  2  Ld.  Raym.  1005.  S.  C.  i  Cro.  Eliz.  648,  9.  Cro.  Jac.  116,   17. 

i  1  Rol.  Abr.  765.  Ante,  104.  3  Mod.  135. 

«»  1  Salk.  269. 2  Str.  765.  819.  907.  Cas.  '  1  Salk.  268.  3  Salk.  399.  2  Ld.  Raym, 

temp.  Hardw.  118,  19.  but  see  2  Bac.  Abr.  1005.  6  Mod.  113.  206. 

205.  and  the  cases  there  cited;  by  which  *  2  Str.  861. 2  Ld.  Raym.  1433.  S.  C 

it  appears,  that  formerly  the  court  would  l  55  Geo.  III.  c.  184.     Sched.  Part.  II.  § 

have  granted  a  certiorari  to  reverse  the  III. 

judgment,  as  well  as  to  affirm  it.  u  Ante,  724. 

°2  Bac.   Abr.  225    Append.     Chap  *  Cro.  Eliz.  155.  281.  1  Ld.  Raym.  151, 

XLIV.  §  71,  2.  Carth.  369.  S.  C. 
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writ  of  error  from  an  inferior  court,  or  from  the  Common  Pleas  to 
the  King's  Bench,  the  entries  are  made  by  the  attorney  for  the  de- 
fendant in  error,5  on  different  rolls,  entitled  of  the  term  the  writ  of 
error  is  returnable;  and  begin  with  the  writ  of  error  and  return, 
after  which  the  proceedings  in  the  inferior  court  or  Common  Pleas 
are  entered,  to  the  end  of  the  final  judgment:  then  follows  the  judg- 
ment of  nonpros  for  not  assigning  errors,  or,  if  they  are  assigned, 
the  assignment  of  them;  and  if  it  be  of  errors  in  fact,  the  plea  and 
replication,  &c.  are  next  entered,  with  an  award  of  the  venire  fa- 
cias,1- or  if  it  be  of  errors  in  lata,  there  is  an  entry  of  the  joinder, 
with  a  continuance  by  curia  advisari  vultf-  after  which  the  roll 
proceeds  with  the  finding  of  the  jury,  or  determination  of  the  court, 
and  judgment  of  affirmance  or  reversal.  And  a  mistake  of  the 
clerk,  in  entering  the  assignment  of  errors  and  joinder  of  a  wrong 
term  may  be  amended. b 

On  an  issue  in  fact,  a  record  of  nisi  prius"  is  made  up,  and  the 
parties  proceed  to  trial,  as  in  common  cases;  and,  after  verdict,  the 
party  for  whom  it  is  found  must  move  to  put  the  cause  in  the  paper 
for  argument;*1  and  then,  on  producing  the  postea,  the  court  will 
*give  judgment  according  to  the  finding:  In  this  ease  the  [*1234] 
defendant  as  well  as  the  plaintiff,  may  carry  down  the  cause  to  trial, 
without  a  rule  for  trying  itby proviso. 

On  an  issue  in  law  in  the  King's  Bench,  either  party  may  move 
for  a  concilium,*  draw  up  and  serve  the  rule,  enter  the  cause  with 
the  clerk  of  the  papers,  and  proceed  to  argument,  as  on  demurrer/ 
Previous  to  the  day  of  argument,  copies  of  the  books,  or  proceed- 
ings in  error  should  be  delivered  (as  on  demurrer,)  by  the  plaintiff 
or  his  attorney,  on  unstamped  paper,  to  the  chief-justice  and  senior 
judge,  and  by  the  defendant  or  his  attorney,  to  the  two  other 
judges ;s  in  which  should  be  inserted  the  names  of  the  counsel  who 
signed  the  pleadings:11  and  the  exceptions  intended  to  be  insisted  upon 
in  argument,  should  be  marked  in  the  margin.1  If  either  party  neglect 
to  deliver  the  books,  they  ought  to  be  delivered  by  the  other ;k 
and  in  that  case,  the  party  neglecting  cannot  be  heard,  but  judgment 
will  of  course  be  given  against  him.1 

In  the  Exchequer  chamber,  there  are  no  more  than  two  return 
days  in  every  term;  one  is  called  the  general  affirmance  day,  being 
appointed  by  the  judges  of  the  Common  Pleas  and  barons  of  the 
Exchequer,  to  be  held  a  few  days  after  the  beginning  of  every  term, 
for  the  general  affirmance  or  reversal  of  judgments;  the  other  is 
called  the  adjournment  day,  which  is  usually  held  a  day  or  two 
before  the  end  of  every  term.   On  the  first  of  these  days,  judgments 

y  Ante,  774.  East,  131.  Ante,  796. 

*  Append.  Chap.  XLIV.  §  85.  »» R.  E.  18  Car.  II.  K.  B.  Ante,  796. 

»  Id.  §  86,  &.c.  i  R.  E.  2  Jac.  II.  revived  by  R.  H.  38 

»  3  Maule  &  Sel.  591.  Geo.  III.  K.  B.  and  see  R.  H.  48  Geo.  III. 

« Append.  Chap.  XLIV.  §  96.  C.  P.  1  Taunt.  203.  Ante,  511.  796,  7. 

*  1  Str.  127.  k  4  Taunt.  147. 

*  Append.  Chap.  XLIV.  §  94.  i  R.  M.  17  Car.  I.  K.  B.  Imp.  K.  B.799. 
f  Ante,  796,  &c.  R.  E.  27  Car.  II.  R.  M.  6  Geo.  II.  reg.  3. 
«  R.  M.  17  Car.  I.  K.  B.  and  see  R.  E.     C.  P.  Sed  quaere,-  and  see  6  Durnf.  &  East 

2  Joe.  II.  (a.)   R.  T.  40  Geo.  III.  K.  B.  1     477.  1  Bos.  &  Pul.  292.  Ante,  798. 
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are  allirmctl  ur  reversed,  or  writs  of  error  nonprossed;  the  intent  of 
the  latter  is  to  finish  such  matters  as  were  left  undone  at  the  former: 
on  which  last-mentioned  day  also,  as  well  as  on  the  first,  judgments 
may  be  affirmed  or  reversed,  or  writs  of  error  nonprossed,  on  pay- 
ing an  additional  fee  to  the  clerk  of  the  errors,  and  setting  down  the 
cause  two  days  before  the  adjournment  day.m 

The  proceedings  in  this  court  are  entered  by  the  clerk  of  the  errors, 
who  sets  down  the  cause,  at  the  instance  of  either  party,  without  a 
motion  for  a  concilium:  In  making  the  entry,  after  setting  forth  the 
writ  of  error  and  return,  and  the  proceedings  in  the  court  of  King's 
Bench,  a  day  is  given  to  the  plaintiff  to  assign  errors;  after  which 
the  assignment  of  errors,  and  other  subsequent  proceedings,  are 
[*1235]  entered  on  the  return  days  they  are  put  in,  with  a  separate 
placita  for  each  day.n  It  is  a  rule  in  the  Exchequer  chamber,  that 
"no  copy  of  error  and  record  thereupon  be  delivered  to  the  justices 
or  barons,  before  the  attorney  for  the  plaintiff  in  error  shall  have 
given  ten  days  notice  to  the  clerk  of  the  errors  in  the  Exchequer 
chamber,  that  the  error  assigned  in  the  record  is  to  be  argued  before 
the  said  justices  and  barons,  for  both  parties;  and  that  the  attorney 
for  the  plaintiff  shall  deliver  four  copies  to  the  justices  of  the  Com- 
mon Pleas,  and  the  attorney  for  the  defendant  shall  deliver  four 
other  copies  to  the  barons  of  the  Exchequer,  four  days  before  the 
hearing  of  the  cause:"0  To  enable  the  parties  to  deliver  these  copies, 
a  transcript  of  the  proceedings  is  made  for  them,  by  the  clerk  of  the 
errqrs. 

In  the  House  of  Lords,  when  the  defendant  hath  joined  in  error, 
the  cause  is  set  down,  on  the  motion  of  a  peer,  to  be  heard  in  turn; 
after  which,  if  the  hoilse  is  likely  to  be  soon  up,  either  party  may 
on  petition,''  of  which  two  days  previous  notice  should  be  given  to 
the  other,  have  the  cause  appointed  for  a  short-day:  And  when  a  day 
is  appointed  for  hearing  the  cause,  the  same  eannot  be  altered  but 
upon  petition;  and  no  petition  can  in  such  case  be  received,  unless 
two  days'  notice  thereof  be  given  to  the  adverse  party,  of  which 
notice  oath  is  to  be  made  at  the  bar  of  the  house/i  Previous  to  the 
argument,  the  cases  for  both  parties  must  be  drawn  up,  and  signed 
by  counsel;1  and  it  is  usual  for  each  party  to  deliver  two  hundred 
and  fifty  printed  copies  of  them  at  the  Parliament  office,  four  days 
at  least  before  the  hearing,5  some  of  which  are  given  to  the  lords, 
and  others  to  the  judges. 

On  the  day  appointed  for  argument,  the  counsel  for  the  parties 
are  heard,  being  previously  instructed,  and  furnished  with  copies  of 
the  paper  books,  or  printed  cases;  and  if  there  be  no  argument,  one 
of  them  moves  for  judgment  of  affirmance  o'r  reversal.  If  the  errors 
be  argued,  one  counsel  only  is  heard  on  each  side,,  in  the  King's 
Bench;  the  counsel  for  the  plaintiff  in  error  begins,  the  counsel  for 

*>  L.  P.  E.  IS  1,  2.  q  Ordo  Dom.  Proc.  die  Merc.  22  Bee. 

»  L.  P.  E.    175,   kc.  Append.    Chap.  1703. 

XLIV.  §  95.  '  ,l!-  lhl  Waft.  19  Apr.  1698.  and  see 

-  R  E.  S3  Car.  II.  Imp.  K.  B  738.  9.  id.  die  Mere.  24  Feb.  1813. 

P  Al,,                 .,     \  !  i  \     -  115.  >  78  die  Mart.  12  Jan.  1724. 
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the  defendant  is  then  heard,  and  the  plaintiff's  counsel  replies:*  In 
the  House  of  Lords,  no  more  than  two  counsel  can  be  heard  on  each 
side;11  and  one  counsel  only  to  reply." 


*The  judgment  in  error,  unless  the  court  are  equally  [*1236] 
divided  in  opinion,  is  to  affirm,  or  to  recall  or  reverse  the  former 
judgment;  that  the  plaintiff  be  barred  of  his  writ  of  error;  or  that 
there  be  a  venire  facias  de  novo.  The  common  judgment  for  the 
defendant  in  error,  whether  the  errors  assigned  be  in  fact  or  in  law, 
is  that  the  former  judgment  be  affirmed:"1  So,  on  a  demurrer  to  an 
assignment  of  errors,  in  fact  and  in  law,  for  duplicity,  the  judgment 
is  quod  affirmetur.7-  For  error  in  fact,  the  judgment  is  recalled, 
revocatur f-  and  for  error  in  law,  it  is  reversed}*  On  a  plea  of  re- 
lease of  errors,0  or  the  statute  of  limitations,11  found  for  the  defend- 
ant, the  judgment  is,  that  the  plaintiff  be  barred  of  his  writ  of  error. 
It  has  already  been  shown,  in  what  cases  a  venire  facias  is  grantable 
de  novo.e 

When  the  court  of  King's  Bench  are  equally  divided  in  opinion 
upon  a  writ  of  error,  it  seems  there  can  be  no  rule  for  affirming  or 
reversing  the  judgment,  without  consent;  and  therefore,  in  the  case 
of  Thornby  v.  Fleetwood?  the  court  being  divided  in  opinion,  a 
rule  was  made,  with  the  assent  and  at  the  instance  of  the  lessor  of 
the  plaintiff,  to  expedite  the  determination  of  the  cause  in  the  House 
of  Lords;  whereby  it  was  ordered,  that  the  judgment  should  be  af- 
firmed.s  But  in  the  Exchequer  chamber,  it  is  the  practice,  upon  a 
division,  to  affirm  the  judgment,  as  was  done  in  the  case  of  Deighton 
v.  Greenville:^  And  so  is  the  practice  in  the  House  of  Lords;  which 
depends  on  their  mode  of  putting  the  question  to  reverse  the  judg- 
ment, a  majority  being  required  to  reverse  it.' 

A  judgment,  when  entire,  cannot,  it  is  said,  regularly  be  reversed 
in  part,  and  affirmed  for  the  residue. k  Therefore,  where  A.  brought 
*an  action  on  the  case  for  damages;  against  B.  for  words  [*1237] 

1  Ante,  513.  be  chosen  a  prelate,  two  earls,  and  two 
«2  Cromp.  329.                                            barons,  who  by  good  advice  of  others, 

*  Ordo  Dam.  Proc.  die  Sab.  2  Mar.  1727.  are  to  give  judgment;  or  if  they  cannot 
T  Append.  Chap.   XLIV.  §  103.  107.     determine  it,  that  then  the  record  shall 

114.  116.  be  brought  into  parliament,  who  shall 

2  Yelv.  58.  2  Ld.  Raym.  883.  1  Str.  439.  make  a  final  accord:  and  the  judges  be- 
2  2  Bac.  Abr.  230.  fore  whom  the  cause  is  depending  shall 
b  Append.  Chap.  XLIV.  §  104,  5,  6.  proceed  to  give  judgment,  pursuant  to 

108.  their  directions."     But  there  appear  to 

•  1  Show.  50.  1  Str.  127.  683.  but  see  be  no  footsteps  for  centuries,  of  any  such 
Ast.  Ent.  339.  1  Str.  382.  semb.  contra.        appointment  of  a  prelate,  two  earls,  and 

d  2  Str.  1055.  Cas.  temp.  Ilardw.  345.  two   barons;   and  the   court   of  King's 

S-  C-  Bench,   in   the   above   case,  thought  it 

e  Ante,  95o,  4.  would  be  improper,  on  a  writ  of  error 

'  1  Str.  379.  and  see  1  Salk.  17.  from  the  Common  Pleas,  to  adjourn  the 

s  Lil.  Ent.  524.      By  the  statute  14  cause  for  difficulty  into  the  Exchequer 

Edw.  Ul.  stat.  1.  c.  5.  it  is  provided,  "that  chamber,  or  House  of  Lords.  1  Str  383 

whereas  causes  have  been  delayed  for  •>  1  Show.  36.  Cruise,  on  Fine*   222 

difficulty  and  division  in  opinions;  there-  i  1  Str.  383. 

fore,  to  remedy  the  delays  occasioned  k  2  Bac.  Abr.  227.  1  Ld  Ravm  955   6 

thereby,  there  shall  in  every  parliament  2  Ld.  Ravm.  825. 
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spoken  of  him,  and  for  causing  him  to  be  indicted,  &c.  and  the  jury 
found  a  verdict  for  the  plaintiff' as  to  both,  with  entire  damages,  yet 
it  being  afterwards  holden  that  the  words  were  not  actionable,  the 
judgment  was  reversed  in  toto:1  But  if  part  of  the  words  laid  be  not 
actionable,  and  several  damages  arc  given,  it  seems  that  judgment 
shall  be  reversed  in  part  only."1  And  where  judgment  is  given  for 
the  plaintiff  in  debt  on  two  counts,  one  of  which  is  bad,  the  court 
may  reverse  it  as  to  that  count,  and  also  as  to  the  damages  and  costs, 
which,  being  given  generally,  apply  to  the  whole  declaration,  and 
cannot  be  separated,  and  affirm  it  as  the  other  count." 

When  there  are  several  dependent  judgments,  and  the  principal 
one  is  reversed,  the  other  cannot  be  supported:  As  if  a  man  recover 
in  debt  upon  a  judgment,  if  the  first  judgment  be  reversed,  the 
second  falls  to  the  ground.0  But  the  reversal  of  the  last  judgment 
will  not  affect  the  first:  As  if  a  judgment  be  given  against  executors 
in  an  action  of  debt,  and  after  a  scire  facias,  judgment  is  given 
against  them,  to  have  execution  of  their  proper  goods,  and  a  writ  of 
error  is  brought  upon  both  judgments;  in  this  case,  if  the  first  judg- 
ment be  good,  and  the  last  erroneous,  the  last  judgment  only  shall 
be  reversed,  and  the  first  shall  stand,  p 

So,  if  there  be  several  distinct  and  independent  judgments,  the 
reversal  of  the  one  shall  not  affect  the  other:  As  in  an  action  of 
account,  if  judgment  be  given  quod  computet,  and  after  auditors 
are  assigned,  and  upon  the  account  judgment  is  given  against  the 
defendant  also,  with  damages  and  costs,  and  after  a  writ  of  error  is 
brought  upon  both  judgments,  and  thereupon  the  last  judgment  only 
is  found  to  be  erroneous;  in  this  case,  the  last  judgment  only  shall 
be  reversed,  and  not  the  first  judgment,  but  that  shall  stand  in  force; 
for  these  are  two  distinct  and  perfect  judgments,  the  first  judgment 
being  ideo  consider  at  um  est  quod  computet,  et  defendens  in  mi- 
sericordid.i  So,  if  the  judgment  consist  of  several  distinct  and 
independent  parts,  it  may  be  reversed  as  to  one  part  only;  as  for 
costs  alone,1'  or  damages  in  scire  facias,*  or  for  damages  and  costs 
in  a  qui  tarn  action.' 

If  judgment  be  given  against  the  defendant,  and  he  bring  a  writ 
of  error,  upon  which  the  judgment  is  reversed,  the  judgment,  it  is 
[*1238]  said,  shall  only  be  quod  judicium  reversetur;  for  the  writ 
of  error  is  brought  only  to  be  eased  and  discharged  from  that  judg- 
ment. But  if  judgment  be  given  against  the  plaintiff,  and  he  bring 
a  writ  of  error,  the  judgment  shall  not  only  be  reversed,  if  erroneous, 
but  the  court  shall  also  give  such  judgment,  as  the  court  below  should 
have  given;  for  the  writ  of  error  is  to  revive  the  first  cause  of  action, 
and  to  recover  what  he  ought  to  have  recovered  by  the  first  suit, 
wherein  an  erroneous  judgment  was  given."     The  former  part  of 

>  2  Bac.  Abr.  228.  <t  2  Bac.  Abr.  228,  9. 

»  1  Str.  188.  r  Lil.  Ent.  233.  1  Str.  188. 

»  6  Taunt.  645.  2  Marsh.  304.  308,  9.        »  2  Str.  808.  2  Ld.  Raym.  1532.  S.  C. 

S.  C.  and  see  2  Chit.  Rep.  30.  (a.)  «  4  Bur.  2018. 

°  2  Bac.  Abr.  229.  ■  2  Bac.  Abr.  tit.  Error,  M.  2.  1  Salk. 

p  Id.  ibid,  and  see  2  Str.  1055.  Cas.     262.  401.  4  Mod.  76.  S.  C.  4  Bur.  2156 

temp.  Hardw.  345.  S.  C.  12  East,  C69. 
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this  distinction,  however,  does  not  appear  to  be  well  founded:  for 
in  a  late  case,x  where  judgment  had  been  given  in  the  Common  Pleas 
for  the  plaintiffs,  upon  a  special  verdict  in  assumpsit,  which  was 
reversed  upon  a  writ  of  error  in  the  King's  Bench,  the  defendant 
was  holden  to  be  entitled,  in  the  latter  court,  not  only  to  judgment 
o(  acquittal,  but  also  for  the  costs  of  his  defence  in  the  Common 
Pleas,  being  the  same  judgment  which  the  court  below  ought  to  have 
given;  the  defendant  in  such  case  being  entitled  to  his  costs,  by  the 
statute  23  Hen.  VIII.  c.  15.  But  there  must  be  a  rule  nisi,  for 
reversing  a  judgment  given  for  the  plaintiff  in  an  inferior  court,  and 
that  it  be  referred  to  the  master  to  tax  the  plaintiff  in  error  his  costs, 
where  the  defendant  has  not  joined  in  error.5  If  judgment  be  given 
for  the  plaintiff"  on  one  count  in  a  declaration,  and  a  distinct  judg- 
ment for  the  defendant  on  another,  and  the  defendant  bring  a  writ 
of  error  to  reverse  the  judgment  on  the  first  count,  the  court  of  error 
cannot  examine  the  legality  of  the  judgment  on  the  second  count, 
no  error  being  assigned  on  that  part  of  the  record.2 

When  a  judgment  against  the  plaintiff  is  reversed,  on  a  writ  of 
error  brought  in  the  King's  Bench,  that  court,  having  the  record 
before  them,  may  in  all  cases  give  such  judgment  as  the  court 
below  should  have  given;  and  if  necessary,  may  award  a  writ  of 
inquiry  to  assess  the  damages.  And  so,  when  judgment  is  given 
against  the  plaintiff  in  the  King's  Bench,  on  a  special  verdict,  by 
which  the  damages  are  assessed,  the  Exchequer  chamber  or  House 
of  Lords  may,  in  case  of  reversal,  give  a  new  and  complete  judg- 
ment, for  the  plaintiff  to  recover  those  damages.4  But  when  the 
damages  are  not  assessed,  as  where  judgment  is  given  on  demurrer, 
the  Exchequer  chamber  or  House  of  Lords,  not  having  the  record 
before  them,  but  only  a  transcript,  cannot  give  a  new  and  complete 
judgment,  but  only  an  interlocutory  judgment  quod  recuperet;  and 
*the  transcript  being  remitted,  the  court  of  King's  Bench  [*1239] 
will  award  a  writ  of  inquiry,  and  give  final  judgment.b 

When  the  judgment  is  affirmed,  or  writ  of  error  nonprossed,  the 
defendant  in  error  is  entitled  to  costs  and  damages,  by  3  Hen. 
VII.  c.  10.  &  19  Hen.  VII.  c.  20.  By  the  former  of  these  statutes, 
reciting  that  writs  of  error  were  often  brought  for  delay,  it  is 
enacted,  that  "if  any  defendant  or  tenant,  against  whom  judgment 
is  given,  or  any  other  that  shall  be  bound  by  the  said  judgment, 
sue,  before  execution  had,c  any  writ  of  error  to  reverse  any  such 
judgment,  in  delay  of  execution,  that  then,  if  the  same  judgment 
be  affirmed,  or  the  writ  of  error  be  discontinued  in  default  of  the 
party,  or  the  plaintiff  in  error  be  nonsuited  therein,  the  person  or 
persons  against  whom  the  writ  of  error  is  sued,  shall  recover  his 
costs  and  damages,  for  his  delay  and  wrongful  vexation  in  the 
same,  by  discretion  of  the  justice*  before  whom  the  writ  of  error  is 

*  12  East,  668.  c  Cro.  Jac.  636.  Gilb.  C.  P.  275. 

y  1  Dowl.  &  Ryl.  183.  d  The  word  justice,  in  the    singular 

z  6  Durnf.  &  East,  200.  number,  is  here  made  use  of,  instead  of 

a  1  Salk.  403. 1  Ld.  Raym.9,  10.  Carth.  the  court,  there  being  no  court  of  error 

319.  Skin.  514.  S.  C.  1  Bos.  &.  Pul.  30.  consisting-  of  only  one  judge.  Doug.  561. 


*  Cro.  Jac.  207.  Yelv.  75.  S.  C. 
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sued."  The  latter  of  the  above  statutes  recites  the  former,  and 
that  it  had  not  been  put  in  force,  and  enacts,  that  "  it  shall  be 
thenceforth  duly  put  in  executiep."  Upon  these  statutes  it  has 
been  holden,  that  costs  and  damages  are  recoverable  in  error,  for 
the  delay  of  execution,  although  none  were  recoverable  in  the 
original  action :e  And  executors  and  administrators  are  liable  to 
costs  in  error,  in  cases  where  they  would  be  liable  in  the  original 
action. f  But  these  statutes  are  confined  to  judgments  recovered 
by  the  original  plaintiffs  below,  and  affirmed  in  error,  and  do 
not  extend  to  judgments  recovered  by  the  defendants  below: 
Therefore,  an  avowant  in  replevin  for  rent  in  arrear,  for  whom 
judgment  was  given  below,  which  was  affirmed  on  a  writ  of  error, 
is  not  entitled  to  be  allowed  interest  on  the  sum  recovered  by  the 
judgment,  s 

On  a  writ  of  error  returnable  in  the  King's  Bench,  that  court,  on 
motion,  will  order  the  master  to  compute  interest  on  the  sum  re- 
covered, by  way  of  damages,  from  the  day  of  signing  final  judg- 
ment below,  down  to  the  time  of  affirmance,  and  that  the  same  be 
added  to  the  costs  taxed  for  the  plaintiff  in  the  original  action.11  In 
the  Exchequer  chamber,  though  the  court,  it  seems,  are  bound  to 
[*1240]  allow  *double  costs  to  the  defendant  in  error,  on  the  affirm- 
ance of  a  judgment  after  verdict  in  the  King's  Bench,  yet  it  is 
entirely  a  matter  in  their  discretion,  whether  or  not  interest  shall 
be  allowed  on  such  affirmance:'  And  the  course  is  said  to  be,  for 
the  officer  to  settle  the  costs,  unless  any  particular  direction  be 
given  by  the  court;  and  in  taxing  them,  he  allows  double  the  money 
out  of  pocket,  or  thereabouts,  but  adds  no  interest  as  a  matter  of 
course.k  Interest,  however,  has  been  allowed,  in  the  Exchequer 
chamber,  on  the  affirmance  of  a  judgment  in  assumpsit,  for  the 
balance  of  a  merchant's  account,  and  for  interest  on  that  balance.1 
So,  it  has  been  allowed,  on  a  letter  promising  payment  of  an  ad- 
mitted balance,  by  a  bill  at  two  months."1  And  though  interest  is 
not  allowed  upon  the  affirmance  of  a  judgment  for  money  lent 
merely,  yet  it  is  recoverable  upon  the  affirmance  of  a  judgment  for 
the  balance  of  an  account  for  money  lent,  and  for  interest  upon 
advances,  where  the  plaintiffs,  as  bankers,  have  been  in  the  habit 
of  charging  it."  In  such  case,  however,  the  affidavit  must  state, 
that  it  was  the  custom  of  the  bankers  to  charge  interest  on  their 
advances,  and  at  what  rate.0  So,  on  a  judgment  recovered  against 
bankers,  for  a  balance  due  from  them,  on  account  of  money  de- 
posited in  their  bank  by  a  customer,  the  court,  on  affirmance, 
ordered  interest  to  be  added  to  the  damages,  on  proof  that  it  was  the 


e  Dyer,  77.  Cro.  Eliz.  617.  659.  5  Co.  2  Durnf.  &  East,  79.  1  Maule  &  Sel.  171. 

101.  S.  C.  Cro.  Car.  145.  1  Str.  262.  2  Str.  173. 
1084.  but  see  Cro.  Car.  425.  1  Lev.  146.         i  2  H.  Blac.  284. 
1  Vent.  38.  166.  4  Mod.  245.  Carth.  261.        "  2  Bur.  1096.  and  see  2  H.  Blac.  284. 
S.  C.  semb.  contra,  l  4  Taunt.  298.  and  see  3  Price,  251.  7 

1 1  H.  Blac.  566.  and  see  2  Str.  977.  Taunt.  245.  S.  C. 

«  10  East,  2.  »>  5  Taunt.  758. 

h  Doug.  752.  n.  3.  and  see  2  Str.  931.  2         "  4  Taunt.  346. 
Bur.  1096,  7.  1  Blac.  Rep.  267,  8.  S.  C.        "8  Price,  516. 


OF  ERROR.  1240 

usage  of  the  bank  to  allow  it.  p  And  interest  has  been  allowed,  in 
an  action  for  not  giving  a  bill  of  exchange  in  payment  for  goods 
sold,  from  the  time  when  the  bill,  if  given,  would  have  become 
due;i  or  for  not  discounting  bills,  delivered  to  the  defendant  for 
that  purpose,  but  converting  them  to  his  own  use/  So,  it  has  been 
allowed,  in  an  action  on  a  promise  to  give  a  bond  or  mortgage, 
which  would  have  carried  interest;3  or  to  make  good  to  the  acceptor 
of  a  bill,  so  much  money  as  the  dividends  of  a  bankrupt's  estate 
should  fall  short  of  the  amount  of  the  bill.'  And,  in  an  action 
of  covenant  for  nonpayment  of  purchase  money,  interest  was 
allowed  on  the  whole  sum  recovered,  although  such  money  was 
payable  by  instalments,  and  there  was  an  express  engagement  be- 
tween the  parties,  that  interest  should  be  payable  on  the  first  instal- 
ment only." 

*In  trover  for  bills  of  exchange,  the  court  of  Exchequer  [*1241] 
chamber  allowed  interest  from  the  time  of  the  first  judgment,  upon 
all  such  bills  as  had  been  received  before  the  judgment,  and  upon 
all  such  as  were  received  afterwards,  from  the  receipt  of  them.x 
And  interest  was  allowed  in  one  case,  on  the  affirmance  in  error  of  a 
judgment  for  the  proceeds  of  stock,  fraudulently  sold  out  by  a  person 
holding  a  power  of  attorney  to  sell  ;y  and  in  another,  on  the  affirm- 
ance of  a  judgment,  in  an  action  on  an  attorney's  undertaking  to  pay 
the  debt  and  taxed  costs,  on  or  before  a  day  certain.2  But  it  seems 
to  be  now  the  practice  of  the  Exchequer  chamber,  to  give  interest 
only  in  cases  where  interest  was  recoverable  below  ;a  unless  it  be 
distinctly  proved  or  admitted,  that  the  writ  of  error  was  brought  for 
delay  :b  and  therefore,  though  they  once  allowed  interest  in  an  action 
of  tort,c  and  on  an  attorney's  bill,d  yet  these  decisions  were  after- 
wards disapproved  of,  and  interest  has  been  refused  in  the  latter 
action  :e  And  it  is  said  to  be  contrary  to  the  practice  of  the  court,  to 
give  interest  in  an  action  for  mere  unliquidated  damages/  So,  if 
judgment  be  entered  generally,  upon  a  declaration  in  assumpsit  or 
covenant^  and  some  of  the  counts  or  breaches  are  for  unliquidated 
damages,  no  interest  can  be  allowed  on  affirmance  of  the  judgment:1* 
And  it  is  not,  it  seems,  allowed  on  a  count  in  assumpsit,  for  not 
accounting  for  goods  delivered  to  be  sold  on  commission.1  So, 
interest  was  refused  on  the  affirmance  of  a  judgment  in  Jamaica, 
in  an  action  for  the  price  of  goods  sold  and  delivered,  and  interest 
thereon,  and  on  an  account  stated,  and  for  interest  on  the  balance; 
although  it  was  sworn,  that  the  inhabitants  of  Jamaica  were  always 
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in  the  habit  of  charging  interest  on  their  balances,  and  that  it  was  a 
component  part  of*  the  sum  recovered  in  the  court  below  :k  And 
interest  is  not  allowed,  on  the  affirmance  of  a  judgment  on  a  recog- 
nizance of  bail,  in  the  King's  Bench:1  nor  in  an  action  on  a  replevin 
bond;'"  nor  on  an  indemnity  bond,  for  damages  assessed  on  a  sug- 
gestion of  breaches,  under  the  statute  8  &  9  W.  III.  c.  11.  §  8.n 

[*1242]  An  affidavit  of  the  cause  of  action  is  said  to  be  not  abso- 
lutely necessary,  on  moving  for  interest  on  the  affirmance  of  a  judg- 
ment in  the  Exchequer  chamber:"  And  the  court  will  not,  in  the 
ordinary  exercise  of  its  discretion,  give  interest  upon  facts  stated  to 
them  by  affidavit;  because  the  other  party  can  have  no  opportunity 
of  contradicting  them:?  but  where  interest  is  given,  the  debt  must 
appear,  on  the  face  of  the  record,  to  be  one  which  carries  interest.'' 
Formerly,  the  rule  to  compute  interest  on  the  sum  recovered  by 
the  judgment,  was  only  a  rule  to  show  cause,  in  the  King's  Bench, i 
as  well  as  in  the  Exchequer  ehamber:1'  But  now  the  rule,  in  both 
courts,  is  absolute  in  the  first  instance.'  In  the  Exchequer  chamber, 
however,  it  is  necessary  to  give  a  previous  notice  of  motion;*  and 
on  an  affidavit  of  the  service  of  such  notice,"  and  of  the  nature  of  the 
cause  of  action,  where  it  does  not  otherwise  appear  to  the  court,  they 
will  grant  the  rule.  When  interest  is  allowed,  it  was  formerly  cal- 
culated at  the  rate  of  Jour  pounds  per  cent,  per  annum:*  but  it  was 
afterwards  raised  to  five  pounds  per  cent.p'  though,  as  the  value  of 
money  has  since  decreased,  the  court  would  now  probably  allow 
only  four  pounds  per  cent.  And,  in  an  action  against  bankers,  for 
money  deposited  in  their  bank,  an  order  was  made  for  interest,  after 
the  same  rate  only  at  which  it  was  the  usage  of  the  bank  to  allow  it 
to  their  customers.'-  In  a  case  which  requires  it,  interest  is  allow- 
able in  ihe  Exchequer  chamber,  on  a  judgment  of  "nonpros,  as  well 
as  on  a  judgment  of  affirmance:1  And  upon  a  contract  to  replace 
stock,  and  pay  dividends  in  the  mean  time,  interest  is  given,  and 
not  further  dividends,  on  the  affirmance  of  the  judgment. b  But  in 
debt  on  recognizance  against  bail  in  error  in  the  Exchequer  chamber, 
the  bail  are  not  liable  to  pay  interest  between  the  time  of  the  original 
judgment  and  affirmance;  though  they  are  liable  for  interest  after 
affirmance:0  And  where  the  judgment  is  for  principal  and  interest  on 
a  bill  of  exchange  or  promissory  note,  &c.  the  practice  is,  for  the 
officer  of  the  court  to  sever  that  part  of  the  judgment  which  was 
for  interest  from  the  principal,  by  reference  to  the  instrument  stated 
on  the  record  by  which  it  became  due,  and  to  compute  interest  on 
the  principal  only.'1 
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*In  the  court  holden  before  the  Lord  Chancellor,  and  trea-  [*1243] 
surer  and  judges,  (under  the  31  Edw.  III.)  for  examining  erroneous 
judgments  in  the  Exchequer,  the  practice  is  to  give  interest,  from 
the  day  of  signing  judgment,  to  the  day  of  affirming  it  there;  com- 
puted according  to  the  current,  not  according  to  the  strictly  legal 
rate  of  interest. e  In  the  House  of  Lord's,  they  give  sometimes  very 
large,  sometimes  very  small  costs,  in  their  discretion,  according  to 
the  nature  of  the  case,  and  the  reasonableness  or  unreasonableness  of 
litigating  the  judgment  of  the  court  below  :f  And,  in  order  to  mitigate 
costs,  the  plaintiff  will  sometimes  withdraw  his  errors.  But  the 
court  of  King's  Bench  would  not  refer  it  to  the  master,  to  tax  the 
plaintiff  his  costs  in  error  in  parliament,  on  a  judgment  affirmed  on 
error  in  the  House  of  Lords  without  awarding  costs,  and  remitted  to 
the  King's  Bench,  to  the  end  that  such  proceedings  might  be  had 
thereon,  as  if  no  such  writ  of  error  had  been  brought,  s 

By  the  13  Car.  II.  stat.  2.  c.  2.  §  10.  "  if  the  judgment  be  affirmed 
after  verdict,  the  plaintiff  shall  pay  to  the  defendant  in  error  his 
double  costs:"  which  statute  is  confined  to  cases  where  the  judgment 
so  affirmed  is  for  the  plaintiff  below;  and  does  not  apply,  where 
the  defendant  below  obtains  judgment  upon  a  special  verdict.11  And 
by  the  8  and  9  W.  III.  c.  11.  §  2.  "if  at  any  time  after  judgment 
given  for  the  defendant,  in  any  action,  plaint  or  suit,  in  any  court 
of  record,  the  plaintiff  or  demandant  shall  sue  any  writ  or  writs  of 
error,  to  annul  the  said  judgment,  and  the  said  judgment  shall  be 
afterwards  affirmed,  the  writ  of  error  discontinued,  or  the  plaintiff 
be  nonsuit  therein,  the  defendant  in  error  shall  have  judgment  to 
recover  his  costs,  against  the  plaintiff  or  demandant,  and  have  exe- 
cution for  the  same,  by  capias  ad  satisfaciendum,  fieri  facias, 
or  elegit."1  This  statute,  however,  only  relates  to  judgments  given 
on  demurrer  for  defendants  below,  to  whom  remedy  was  intended 
to  be  given  for  their  costs,  both  below  and  above,  on  affirmance  of 
such  judgments,  which  they  had  not  before. k  And  none  of  the  before- 
mentioned  statutes  give  costs  in  error,  upon  the  reversal  of  a  judg- 
ment:1 therefore,  when  a  judgment  is  reversed,  each  party  must  pay 
his  own  costs:  and  accordingly,  where  the  plaintiff  in  case  recovered 
a  verdict  at  the  trial,  and  had  judgment  in  the  Common  Pleas,  and 
upon  a  bill  of  exceptions  returned  into  the  King's  Bench,  judgment 
was  reversed,  and  the  plaintiff  took  nothing  by  his  *writ,'it  [*1244] 
was  holden  that  the  defendant  could  not  have  costs."1  A  judgment, 
for  the  plaintiff  was  reversed  on  a  writ  of  error  in  fact,  brought 
by  the  defendant;  and  the  court  held,  that  the  plaintiff  in  error  was 
entitled  to  the  costs  of  the  original  action,  though  not  to  the  costs  in 
error." 

After  affirmance,  or  nonpros  for  not  assigning  errors,  the  defend- 
ant in  error  having  taxed  his  costs,  which  may  be  done  in  four 
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days  exclusive  after  affirmance  in  the  Exchequer  chamber,0  may 
take  out  execution  for  the  sum  recovered  in  the  original  action,  as 
well  as  the  damages  and  costs  in  error,  or  for  these  alone,  by  fieri 
facias,?  against  the  goods  and  chattels  of  the  plaintiff  in  error;  by 
elegit,  against  his  goods,  and  a  moiety  of  his  lands;  or  by  capias  ad 
satisfaciendum,*  against  his  person. 

But  when  the  judgment  is  affirmed  in  the  Exchequer  chamber/ 
or  house  of  Lords,9  to  which  a  transcript  of  the  record  only  is  re- 
moved by  the  writ  of  error,  it  is  necessary  that  the  transcript  should 
be  remitted  to  the  court  of  King's  Bench,  before  the  execution  is 
issued,  or  at  least  before  it  is  returnable.1  And  when  a  writ  of  error 
determines  in  the  Exchequer  chamber,  by  abatement  or  discontinu- 
ance, the  judgment  is  not  again  in  the  King's  Bench,  till  there  be  a 
remittitur  entered;  for  without  a  remittitur,  it  cannot  appear  to 
that  court,  but  that  the  writ  of  error  is  still  pending  in  the  Exche- 
quer chamber;"  and  therefore  in  such  case,  it  is  usual  for  the  party 
succeeding  in  the  original  action  to  move  the  court,  on  an  affidavit  of 
the  fact,  for  leave  to  enter  a  remittitur,  and  take  out  executions 
So,  if  the  plaintiff  recover  a  judgment  against  two  defendants  in  the 
King's  Bench,  and  one  of  them  bring  a  writ  of  error  in  the  Exche- 
quer chamber,  the  plaintiff  cannot  charge  the  other  defendant  in 
execution,  till  the  record  be  remitted;  notwithstanding  the  writ  of 
error  might  have  been  quashed  immediately,  because  not  brought  by 
both  the  defendants.  And  though  a  writ  of  error  abate  by  the  death 
of  the  plaintiff  in  error,  before  it  is  returned  and  certified,  yet  exe- 
cution cannot  afterwards  be  issued  on  the  judgment,  without  leave  of 
[*1245]  the  court:  and  the  court,  having  set  aside  the  execution  on 
this  ground,  refused  to  give  the  plaintiff  in  the  action  leave  to  issue 
a  testatum  fieri  facias,  tested  in  the  preceding  term,  on  the  return 
day  of  the  original  fieri  facias,  which  was  after  the  allowance  and 
service  of  the  writ  of  error.  >  On  a  writ  of  error  from  the  King's 
Bench  to  the  Exchequer  chamber,  or  House  of  Lords,  after  the  pro- 
ceedings are  remitted  into  the  King's  Bench,  they  are  entered  at  the 
foot  of  the  original  roll  in  that  court;  and  if  a  writ  of  error  be  first 
brought  in  the  Exchequer  chamber,  and  afterwards  in  the  House  of 
Lords,  the  proceedings  in  both  courts  are  entered,  after  a  remit- 
titur, on  the  same  roll. 

The  writ  of  execution  being  founded  on  the  record,  must  issue 
out  of  the  court  of  King's  Bench,  where  the  record  is;z  and  that,  as 
well  where  the  judgment  is  affirmed  on  a  writ  of  error  coram  nobis, 
or  from  the  Common  Pleas  or  an  inferior  court,  returnable  in  the 
King's  Bench,a  as  where  it  is  affirmed  in  the  Exchequer  chamber," 
or  House  of  Lords.c     But  there  was  formerly  an  exception  to  this 
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rule,  when  a  writ  of  error  lay  from  the  King's  Bench  in  Ireland  to 
the  King's  Bench  in  England;  it  being  holden,  that  a  capias  did 
not  lie  here,  for  costs  given  upon  affirmance  of  a  judgment  in  Ire- 
land: But  the  method  was,  to  issue  a  writ,  reciting  all  the  proceed- 
ings here,  directed  to  the  chief-justice  of  the  King's  Bench  in  Ire- 
land, requiring  him  to  issue  process  of  execution;  and  by  this 
mandatory  writ,  the  cause  was  restored  to  that  court. d  The  writ  of 
execution  should  be  directed  to  the  sheriff  of  the  county  where  the 
venue  was  laid  in  the  original  action;  and  if  it  issue  into  another 
county,  should  be  made  a  testatum:  and  it  must  be  returnable 
according  to  the  nature  of  the  former  proceedings;  if  by  bill,  on  a 
day  certain  at  Westminster,  or  if  by  original,  on  a  general  return- 
day,  ubicunque,  &c. 

If  judgment  be  reversed,  the  party  shall  be  restored  to  all  that  he 
has  lost  by  occasion  of  the  judgment;6  and  a  writ  of  restitution  shall 
be  avvardorl  f  When  the  plaintiff  has  execution,  and  the  money  is 
levied  a  paid,  and  the  judgment  is  afterwards  reversed,  there, 
because  it  appears  on  the  record  that  the  money  is  paid,  the  party, 
we  have  seen,s  shall  have  restitution  without  a  scire  facias;  for 
there  is  *a  certainty  of  what  was  lost:  otherwise  where  it  was  [*1246] 
levied,  but  not  paid;  for  there  must  then  be  a  scire  facias,  suggest- 
ing the  matter  of  fact,  viz.  the  sum  levied, h  &c. 

If  a  man  recover  damages,  and  have  execution  by  fieri  facias, 
and  upon  the  fieri  facias  the  sheriff  sell  to  a  stranger  a  term  for 
years,  and  after  the  judgment  is  reversed,  the  party  shall  be  restored 
only  to  the  money  for  which  the  term  was  sold,  and  not  to  the  term 
itself;  because  the  sheriff  has  sold  it  by  command  of  the  writ  of  fieri 
facias.*  But  if  a  man  recover  damages  in  a  writ  of  covenant 
against  B.  and  have  an  elegit  of  his  chattels  and  a  moiety  of  his 
lands,  and  the  sheriff  upon  this  writ  deliver  a  lease  for  years,  of  the 
value  of  50/.  to  him  that  recovered,  per  rationabile  pretium  et  ex- 
tentum,  habendum  as  his  own  term,  in  full  satisfaction  of  50/.  part 
of  the  sum  recovered,  and  after  B.  reverse  the  judgment,  he  shall 
be  restored  to  the  same  term,  and  not  to  the  value;  for  though  the 
sheriff  might  have  sold  the  term  upon  this  writ,  yet  here  is  no  sale 
to  a  stranger,  but  a  delivery  of  the  term  to  the  party  that  recovered 
by  way  of  extent,  without  any  sale,  and  therefore  the  owner  shall 
be  restored.1*  And,  for  the  same  reason,  if  personal  goods  were 
delivered  to  the  party,  per  rationabile  pretium  et  extentum,  upon 
the  reversal  of  the  judgment,  the  owner  shall  be  restored  to  the 
goods  themselves.1 

Before  we  conclude,  it  may  be  proper  to  say  a  few  words  of  the 
writ  of  false  judgment,  on  account  of  the  affinity  it  bears  to  a  writ 
of  error. 
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The  writ  of  false  judgment  is  an  original  writ,  issuing  out  of 
Chancery;  and  lies,  where  an  erroneous  judgment  is  given  in  a  court 
not  of  record,  in  which  the  suitors  are  judges."1  This  writ  may  be 
sued  by  any  one  against  whom  judgment  is  given,  his  heir,  executor 
or  administrator;  or  by  any  one  who  has  sustained  damage,  though 
the  other  defendants  do  not  join  as  they  ought  to  do  in  error:"  And 
if  the  writ  be  brought  upon  a  judgment  in  the  sheriff's  court,  it  is 
in  nature  of  a  recordari;"  or  if  upon  a  judgment  in  another  court, 
not  of  record,  it  is  in  nature  of  an  accedas  ad  curia?)iJ'  If  there 
[*1247]  be  no  *suitors,  by  whom  the  plaint  may  be  certified,  there 
shall  not  be  a  writ  of  false  judgment;  as  in  a  copyhold  court,  in 
which  upon  an  erroneous  proceeding,  the  copyholder  must  sue  to  the 
lord  by  petition? 

A  writ  of  false  judgment  is  made  out  by  the  cursitor;  and  ought 
to  be  served  in  court;  or  if  the  lord  refuse  to  hold  his  court,  a  dis- 
tringas tenere  curiam  goes  against  him;i  and  it  is  a  supersedeas  of 
execution  at  common  law,  from  the  time  of  service.1'  The  sheriff  is 
not  bound  to  pay  attention  to  this  writ,  without  being  paid  for  the 
return  of  it.s  And,  by  the  statute  33  Geo.  III.  c.  68.  §  3.  "  no  exe- 
cution shall  be  stayed  upon  or  by  any  writ  of  false  judgment,  for 
the  reversing  of  any  judgment  given  in  any  county  court  in  Wales, 
unless  the  person  or  persons  who  shall  prosecute  the  said  writ,  be 
first  bound  unto  the  party  or  parties  for  whom  the  said  judgment 
shall  have  been  given,  in  a  recognizance  with  tioo  sufficient  sureties, 
such  as  the  sheriff  in  the  said  court  shall  approve  and  allow,  in  the 
sum  of  10/.  (except  where  the  sum  adjudged  for  costs  and  damages 
shall  exceed  the  sum  of  10/.,  and  in  such  case  in  double  the  sum  so 
adjudged,)  to  prosecute  the  said  writ  with  effect,  and  also  to  pay  and 
satisfy,  if  the  said  judgment  be  affirmed,  or  the  said  writ  abated  or 
nonprossed,  all  and  singular  the  damages  and  costs  adjudged,-  and 
also  the  costs  and  damages  awarded  for  the  delay  of  execution." 
Also,  by  the  statute  34  Geo.  III.  c.  58.  "  no  execution  shall  be  stayed 
or  delayed,  upon  or  by  any  writ  of  false  judgment,  or  supersedeas 
thereon,  for  the  reversing  of  any  judgment  in  any  inferior  court, 
within  the  county  palatine  of  Lancaster,  where  the  debt  or  damages 
are  under  ten  pounds,  unless  the  person  or  persons  in  whose  name 
or  names  such  writ  of  false  judgment  shall  be.  brought,  with  two 
sufficient  sureties,  such  as  the  court  wherein  the  judgment  is  given 
shall  allow  of,  shall  first  be  bound  unto  the  party  for  whom  such 
judgment  is  given,  by  recognizance  to  be  acknowledged  in  the  same 
court,  in  double  the  sum  adjudged  to  be  recovered  by  the  former 
judgment,  to  prosecute  the  said  writ  of  false  judgment  with  effect; 
and  also  to  satisfy  and  pay  (if  the  said  judgment  be  affirmed,  or  the 
writ  of  false  judgment  be  not  proceeded  in,)  all  and  singular  the 
debt,  damages  and  costs  adjudged,  and  all  costs  and  damages  to  be 
awarded  for  the  delaying  of  execution."1 

m  F.  N.  B.  18.  r  Id.  15.  b. 

■>  Moor,  854.  '  Barnes,  199. 

0  Append.  Chap.  XLIV.  §  131.  '  These  provisions  seem  lo  have  been 

p  P.  N.  B.  18.  Co.  Lit.  60.  a.  taken  from  the  statute  19  Geo.  III.  c.  70 

16  Hen.  VII.  lf>.  a.  Ante,  1204, 
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Upon  the  return  of  the  writ,"  when  the  whole  proceedings  are 
certified,  and  not  before,  the  plaintiff  shall  assign  his  errors.* 
And  if  the  defendant  have  day  given  by  the  roll,  the  plaintiff  may 
assign  errors, >'  without  a  scire  facias  against  him.z  To  compel 
a  joinder  in  error,  the  plaintiff  may  have  a  scire  facias  ad  audi- 
endum  erroresf  or  he  may  serve  a  rule,  as  on  a  writ  of  error:b 
And,  upon  two  scire  facias' 's  ad  audiendum  errores  awarded,  and 
nhils  returned,  or  scire  feci  and  default  made,  the  judgment  shall 
be  reversed.5 

When  the  parties  are  once  in  court,  the  subsequent  proceedings  in 
false  judgment  are  the  same  as  in  error :b  And  if  a  writ  of  false 
judgment  abate,  or  the  plaintiff  therein  be  nonsuited,  the  defendant 
shall  have  a  scire  facias  qaare  executionem  iwn.c  On  a  writ  of 
false  judgment,  no  costs  are  in  general  recoverable;  and  it  is  there- 
fore but  seldom  advisable  to  have  recourse  to  this  remedy. 


u  Append.  Chap.  XLIV.  §  133,  4.  138. 

x  For  the  forms  of  an  assignment  of 
false  judgment,  and  joinder,  see  Append. 
Chap.  XLIV.  §  136,  7. 139. 

rF.  N.  B.  18. 


*  2  Cromp.  406. 

»  F.N.  B.  IB. Ante,  1230. 

»  2  Cromp.  406.  Append.  Chap.  XLIV. 

135. 

cF.N.B.  18. 
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ADDENDA. 


Four  hundred  and  eighty-seven  pages  of  this  work  having  been  printed 
before  the  eighth  edition  reached  the  publishers  from  England,  the  alterations 
and  additions  to  those  487  pages  as  made  by  Mr.  Tidd,  together  with  the 
English  cases  published  in  this  country  since  the  year  1824,  which  relate  to 
the  subjects  treated  in  them,  and  some  appropriate  American  decisions,  are 
here  subjoined. 


CHAP.   I. 

Page  1.  After  the  Word  equity,  in  the  last  line,  instead  of  the  sentence 
ensuing,  the  author  has  substituted  the  following: — It  has  been  ruled  at  Nisi 
Prius,  that  an  action  of  assmnpsit  cannot  be  maintained  on  a  runnin°  account 
between  merchants,  or  a  merchant  and  his  broker;  the  proper  remedy  bein°- 
by  action  of  account:  2  Campb.  238.  and  see  Gilb.  Eoid.  192.  2  Keb.  781. 
Tri.  per  pais,  401 ;  but  in  a  subsequent  case,  it  was  holden,  that  whatever 
doubt  might  have  existed  on  the  subject  a  century  back,  the  action  of  assufnp- 
sit,  for  the  balance  due  on  the  result  of  numerous  transactions  had  been  so 
long  maintained,  that  it  was  now  much  too  late  to  make  any  objection  to  it; 
Arnold  v.  Webb,  5  Taunt.  432.  (a.)  and  it  seems  to  be  now  settled,  that 
assumpsit  will  lie  for  the  balance  of  an  account,  however  voluminous  it  may 
be,  and  that  the  plaintiff  is  not  obliged  to  bring  an  action  of  account.  5  Taunt. 
431.  1  Marsh.  115.  S.  C.  and  see  2  Chit.  Rep.  10,  in  which  two  principal 
officers  of  the  court  were  appointed  auditors,  on  motion,  in  an  action  of 
account. 


The  following  matter  is  an  index  of  the  principal  cases  and  dicta,  relating 
to  the  action  of  account  render,  which  are  to  be  met  with  in  the  law  reports 
of  the  courts  of  the  several  states  of  the  Union.  It  may  be  stated  first,  in 
regard  to  the  matter  in  the  text,  that  in  England,  to  evade  the  necessity  of 
bringing  this  form  of  action,  and  at  the  same  time  to  retain  the  business  of 
accounts  in  the  common  law  courts,  actions  on  the  case  for  not  accounting 
have  been  introduced,  which  have  received  judicial  sanction  when  founded 
on  the  breach  of  an  express  promise  to  account.  Cartheio,  89.  1  Salk.  9.  1 
Show.  J  I.  2  Binn.  330.  But  it  is  a  question  whether  the  law  raises  a  promise 
by  implication  to  account,  where  there  has  been  no  express  promise  given 
by  an  agent  to  account.     See  2  Binn.  325. 


PENNSYLVANIA. 


Account  render  is  not  within  the  jurisdiction  of  a  justice  of  the  peace.  10 
Serg.  Sf  R.  227. 
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Account  is  the  only  proper  remedy  at  law  for  one  partner  against  another, 
where  an  actual  settlement  has  not  been  made  between  them  and  a  balance 
struck.  It  is  not  sufficient  that  a  balance  may  be  deduced  from  the  partner- 
ship books  to  support  an  action  of  assumpsit.  9  Se?-g.  Sf  R.  241.  1  Binn.  191. 

joint  partners  in  a  mercantile  adventure  may  have  account  render  against 
each  other  by  the  common  law:  tenants  in  common  by  the  27th  sect,  of  the 
st.  4  Anne,  c.  16;  which  section  is  in  force  in  Pennsylvania.  3  Binn.  317. 

To  support  this  action,  a  contract  express  or  implied  must  be  shown.  3 
Yeatcs,  251. 

In  account  between  partners;  if  these  facts  are  proved: — that  a  partnership 
existed — that  the  defendant  was  the  acting  partner — and  that  he  received  any 
part  of  the  sum  from  any  of  the  persons  mentioned  in  the  declaration,  he  will 
be  uniformly  obliged  to  render  an  account.  Per  ilVKean,  C.  J.  1  Dall.  340. 

The  distinction  between  bailiffs  and  receivers  does  not  apply  to  the  case  of 
partners  in  trade;  for  one  partner,  though  charged  as  a  receiver,  is  entitled 
to  every  just  allowance  against  the  other.  1  Dall.  340. 

A  reference  may  be  made  by  consent  of  the  action  of  account  render,  under 
the  act  of  1705.  3  Yeates,  150.  And  the  award  may  be  of  a  sum  of  money 
payable  by  instalments.   10  Serg.  fy  R.  230. 

By  the  act  of  30ih  March,  1821,  Purd.  Dig.  Ed.  1824. />.  24.  the  Com- 
pulsory Arbitration  Law  has  been  extended  to  account  render.  See  4  Serg. 
Sf  R.  76,  77-  The  award  in  this  action  under  the  act  of  1821,  must  contain 
an  account,  shewing  tiie  balance  resulting  in  the  sum  awarded,  otherwise  it  is 
bad.  10  Serg.  Sf  R.  227. 

In  account  render  between  partners,  it  is  sufficient  for  the  plaintiff  to  charge 
the  defendant  generally  with  the  receipt  of  the  money  to  their  joint  benefit; 
and  having  proved  a  receipt  by  the  hands  of  any  one  of  the  persons  mentioned 
in  the  declaration,  he  is  entitled  to  a  general  verdict  upon  the  issue  of  ne  unques 
receiver.   1  Dallas,  339. 

If  the  declaration  in  this  action,  charge  the  defendant  as  bailiff  of  certain 
goods  belonging  to  the  plaintiff,  to  make  profit  of  for  the  plaintiff,  and  as 
receiver  of  certain  sums  by  the  hands  of  A.  and  B.,  being  the  money  of  the 
plaintiff,  and  the  evidence  is  of  money  received  from  C.  and  D.  on  partner- 
ship account,  the  plaintiff  and  defendant  being  partners,  the  variance  is  fatal. 
2  Wash.  C.  C.  Rep.  482. 

Account  render  by  one  tenant  in  common  against  another  under  the  st.  4 
Ann.  c.  16.  differs  from  this  action  at  common  law;  for  at  the  common  law,  a 
bailiff  is  not  only  answerable  for  his  actual  receipts,  but  for  what  he  might  have 
made  out  of  the  land,  without  his  wilful  default;  but  by  the  statute,  a  tenant  in 
common,  who  is  sued  as  bailiff,  is  answerable  only  for  so  much  as  he  has 
actually  received  more  than  his  just  share.  And  the  auditors  at  common  law 
could  administer  an  oath  only  in  two  particular  cases;  under  the  statute,  they 
may  examine  the  parties  on  oath.  The  declaration  should,  therefore,  state, 
that  the  parties  are  tenants  in  common,  and  that  the  defendant  has  received 
more  than  his  share,  in  order  that  the  capacity  in  which  the  defendant  is  sued 
may  appear,  to  enable  the  auditors  to  tell  how  he  is  to  account,  and  whether 
they  are  to  examine  him  on  oath.  If  he  is  charged  as  bailiff  generally,  the 
plaintiff  will  be  nonsuited,  unless  he  can  prove  the  defendant  was  actually  his 
bailiff  at  common  law.  10  Serg.  fy  R.  221. 

In  account  render,  if  the  matters  offered  by  the  defendant  in  discharge  of 
the  plaintiff's  demands  are  disputed  by  the  plaintiff,  he  may  either  demur  or 
take  issue  before  the  auditors.  If  there  be  more  points  of  dispute  than  one, 
there  may  be  a  demurrer  or  an  issue  on  each,  which  are  certified  by  the  audi- 
tors to  the  court,  and  then  the  matters  of  law  are  decided  by  the  court,  and 
tlie  matters  of  fact  by  a  jury ;  after  which  the  account  is  finally  settled  by  the 
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auditors  according  to  the  result  of  the  trials.  If  either  party  desire  to  join 
issue  and  the  auditors  refuse  permission,  or  if  the  auditors  conduct  themselves 
with  any  manner  of  impropriety,  to  the  injury  of  the  party,  redress  is  had  by 
application  to  the  court.  5  Binn.  433. 

The  plaintiff  cannot,  on  the  trial  of  the  issues  certified  by  the  auditors, 
give  evidence  of  the  receipt  of  moneys  by  the  defendant,  prior  to  the  time 
laid  in  the  declaration.  14  Serg.  8f  R.  200. 

A  general  verdict  for  the  plaintiff  and  judgment  of  quod  computet  do  not 
conclude  the  defendant  as  to  the  dates  and  sums  mentioned  in  the  declaration; 
but  the  auditors  may  make  the  proper  charges  and  allow  the  proper  credits 
without  regard  to  the  verdict.  2  Serg.  8f  R.  317. 

Where  the  plaintiff  lays  in  his  declaration  the  value  of  the  chattels  and  also 
damages  for  not  accounting,  he  obtains  judgment  for  the  value  and  also  for 
damages,  distinguishing  each,  and  this,  although  the  value  exceed  the  amount 
of  damages  laid.  5  Binn.  568. 

If  the  defendant  resist  the  plaintiff's  claim  by  pleading,  or  where  an  increase 
is  received  by  a  receiver  ad  merchandizandum,  there  shall  be  judgment  for 
damages.  Id.  ibid. 

The  jury  cannot  assess  damages  upon  an  issue  of  never  bailiff  or  receiver; 
the  judgment  that  the  defendant  account  never  includes  damages.  Id.  ibid. 

The  report  of  auditors  in  account  render  must  state  a  special  account.  4 
Yeates,  514. 

Quere,  whether,  if  auditors  report  a  balance  in  favour  of  the  defendant, 
judgment  may  be  entered  for  such  balance;  and  whether  the  defendant  may 
by  virtue  of  the  act  of  assembly  sue  out  a  scire  facias  against  the  plaintiff  for 
such  balance?  5  Binn.  433.  3  Serg.  Sf  R.  7-  But  the  law  is  well  settled  that 
the  defendant  may  support  an  action  of  debt  against  the  plaintiff  for  the 
amount  of  the  sum  in  which  he  was  found  in  surplusage.  3  Serg.  Sf  R.  7 . 

Exceptions  cannot  be  taken  to  an  account  reported  by  auditors  after  the 
same  has  been  returned.  4  Yeates,  358.  3  Binn.  475.  5  Binn.  433.  1  Browne, 
262. 

A  blank  in  the  declaration  in  account  render,  for  the  time  during  which  the 
defendant  acted  as  bailiff,  is  cured  by  an  award  of  arbitrators,  if  the  parties 
appeared  before  themrand  their  proofs  and  allegations  were  heard.  10  Serg. 
Sf  R.  227. 

After  a  judgment  quod  computet,  entered  by  confession,  upon  a  declara- 
tion averring  that  the  defendant  was  the  plaintiff's  bailiff  and  receiver  during 
a  certain  specified  period,  the  plaintiff  cannot  amend  his  declaration  by  laying 
a  different  period.  14  Serg.  fy  R.  200. 

CONNECTICUT. 

The  action  of  account  will  lie  in  every  case  where  a  person  has  received 
money  to  the  use  of  another;  especially  if  it  be  received  of  a  third  person,  to 
be  delivered  over,  although  assumpsit  may  be  brought.  Kir.  Rep.  163. 

Where  there  is  a  promise  to  account,  the  plaintiff  has  his  election  to  bring 
assumpsit  or  account.  Id.  164. 

Where  personal  estate  is  devised  to  A.  during  her  widowhood,  remainder 
over,  account  will  lie  against  A.  and  her  husband  to  recover  the  property 
limited  over.  2  Day's  Cases,  28. 

It  is  peculiarly  the  province  of  auditors  to  weigh  evidence  and  determine 
facts,  and  herein  there  can  be  no  inquiry  after  them,  nor  can  their  report  be 
set  aside  for  a  mistake  in  point  of  fact.  Kir.  Rep.  353.  See  3  Day's  Cases, 
2>77 •  as  to  their  power  of  enquiring  into  facts. 

But  the  principles  of  law  on  which  they  proceed  may  be  inquired  into.  2 
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Dai/s  Cases,  1L.6.  and  their  report  may  be  set  aside  for  a  mistake  in  point 
of  law.  Kir.  Rep.  353. 

The  auditors  in  account  may  report  a  balance  in  favour  of  the  defendant. 
2  Root,  121. 

This  action  will  not  lie  where  the  number  of  partners  exceeds  two,  the 
remedy  being  in  equity.  2  Conn.  Rep.  425. 

MASSACHUSETTS. 

An  action  of  account  does  not  lie  for  one  partner  against  another  for  a 
demand  originating  in  mercantile  transactions  between  the  firm  and  another 
trading  company  of  which  the  defendant  was  a  partner.  Semb.  15  Mass. 
Rep.  120. 

The  action  of  account  is  maintainable  only  against  a  bailiff,  and  a  bailiff 
can  only  be  one  who  is  appointed  such,  or  who  is  made  such  by  the  law; 
which  latter  instance  applies  only  to  a  guardian,  who  is  bailiff  of  his  ward, 
and  who  is  liable,  not  only  for  rents  and  profits  actually  received,  but  also  for 
those  which  he  might  have  received  by  a  proper  management  of  the  estate. 
12  Mass.  Rep.  149. 

See  as  to  account  render  between  joint  tenants,  1 1  Mass.  Rep.  325.  See  as 
to  this  action  generally,  in  Massachusetts,  1  Dane's  Ab.  c.  8. 

NEW  JERSEY 

In  an  action  of  account,  auditors  take  the  account  and  refer  objections  and 
issues  to  the  court;  and  if  the  party  neglect  to  tender  issues  in  fact  or  law  to 
them,  he  cannot  afterwards  come  into  court  in  a  summary  way  and  object  to 
the  items.  2  South.  Rep.  791. 


Note  to  the  words  '  simple  contracts'  in  line  22,  p.  3  :  In  a  recent  action  of 
debt  upon  simple  contract  in  the  K.  13.,  the  plea  was  nil  debet  per  legem,  and 
the  defendant  prepared  to  bring  eleven  compurgators  for  the  purpose  of  waging 
his  law,  the  court  having  refused  to  say  what  number  would  be  precisely 
necessary,  but  the  plaintiff  abandoned  the  action,  2  Barn.  8f  Cres.  538.  4  Dowl. 
Sf  Ryl.  3  S.  C.  The  Supreme  Court  of  the  United  States  have  decided 
that  wager  of  law  has  no  existence  in  the  jurisprudence  of  the  Union.  9 
Whealon,  642. 

In  the  last  edition,  after  4  Maule  &  Selw.  113.  in  n.  b.  the  author  adds — 
And  see  3  Brod.  Sf  Bivg.  130.  6  Moore,  335.  S.  C.  where  the  annuity  was 
created  by  grant. 

Note  to  the  word  '  traversed'  in  1.  3  &  4.  p.  6:  The  action  of  detinue  has 
been  frequent  in  some  of  the  states,  particularly  in  the  Southern.  The  cases 
are  too  numerous  to  be  collected  into  the  compass  of  a  note,  but  may  be 
readily  found  by  reference  to  that  title  in  the  American  Digest  in  4  vols,  and 
to  the  Reports  published  since  them. 

Page  6.  after  the  word  '  asporiatis?  in  line  7,  the  author  has  added:  It 
seems,  that  a  writ  of  replevin  may  be  properly  brought,  not  merely  where 
there  has  been  a  distress,  as  is  generally  imagined,  but  in  all  cases  where  a 
person  takes  goods  out  of  the  possession  of  the  party  who  applies  for  the  writ, 
upon  his  giving  security,  until  it  shall  appear  whether  the  goods  are  rightfully 
taken:  but  if  A.  be  in  possession  of  goods,  in  which  B.  claims  a  property, 
replevin  is  not  the  proper  writ  to  try  that  right.  1  Scho.  8f  Lef.  320.  321. 
n.  327.  and  see   2   Stark.  Ni.  Pri.  288.  where,  in  an  action  of  trover 
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for  books  of  account,  Lord  Ellenborough  intimated,  that  the  bringing  an 
action  of  trover  was  not  the  most  convenient  remedy  in  a  case  of  this  nature; 
and  said,  that  he  had  heard  Mr.  Wallace  express  his  surprise,  that  the  remedy 
by  replevin  was  not  more  frequently  resorted  to,  by  means  of  which  the  party 
might  obtain  possession  of  thespecific  chattel  of  which  he  had  been  deprived, 
instead  of  an  action  of  trover,  in  which  he  would  recover  damages  only. 
[This  note  is  printed  in  page  7>  reference  i.  of  the  present  edition;  with  a 
quaere  at  the  end  of  it;  but  in  the  eighth  edition  the  author  has  transferred  it 
as  above,  and  omitted  the  qamre.~\ 

In  the  state  of  New  York,  the  action  of  replevin  is  grounded  on  a  tortious, 
or  unlawful  taking,  whether  taken  under  pretence  of  a  distress  or  not.  10 
Johns.  Rep.  369.  7  Id.  140. 17  Id.  116.  It  does  not  lie,  in  that  state,  where 
the  original  taking  was  justifiable.  14  Id.  84.  15  Id.  401.  So  in  the  state  of 
North  Carolina.  2  Taylor,  93. 

In  the  state  of  Massachusetts,  replevin  lies  for  goods  wrongfully  detained, 
though  the  original  taking  was  justifiable,  and  though  the  plaintiff  never  had 
possession  of  them,  until  delivered  to  him  on  the  service  of  the  writ.  15  Mass. 
359.  16  Mass.  147.  17  Mass.  610.  So  in  Pennsylvania,  it  lies  wherever  one 
man  claims  goods  in  the  possession  of  another.  1  Dall.  157.  6  Binn.  3.  3 
Serg.  8f  R.  562. 

So,  in  the  state  of  Maryland.   1  Har.  8f  Johns.  147- 

In  the  state  of  South  Carolina,  it  appears  to  be  unsettled  whether  replevin 
will  lie  in  any  other  case  than  in  a  distress  for  rent.  1  Rep.  Con.  Ct.  401. 

Note  to  the  word  'administrators,'  in  line  15,  p.  6. — If  an  action  be  brought 
expressly  by  executors,  where  several  are  appointed  in  the  will,  they  must 
all  join,  not  excepting  an  infant  executor,  because  they  derive  their  interest 
under  the  will,  and  the  right  to  sue  is  equal  in  all:  but  where  the  management 
is  left  with  (for  example)  three  out  of  four,  and  those  three  enter  into  a  con- 
tract, they  may  sue  alone  without  styling  themselves  executors.  2  Bingh. 
177.  C.  P. 

To  reference  c,  p.  6,  add  :  And  see  4  Barn.  &  Aid.  437-  6  Moore,  332. 

To  reference  e,  p.  6,  prefix  :  Golding  v.  Vanghan,  E.  22Geo.  III.  K.  B. 
2  Chit.  Rep.  436.  S.  C. ;  and  at  the  end  of  the  referepce,  add  :  And  see  1  Barn. 
&  Aid.  29.  3  Brod.  &  Bing.  302. 

After  the  word  'deceased,'  in  line  23,  p.  6,  the' author  in  his  addenda, 
directs  the  following  additional  matter  to  be  inserted :  But  in  assumpsit,  by 
one  of  two  surviving  partners,  the  fact  of  the  plaintiff's  being  a  surviving 
partner  must  be  stated  in  the  declaration ;  and  therefore,  a  count  for  goods 
sold  by  the  plaintiff  to  the  defendant,  is  not  supported  by  proof  that  the  goods 
were  sold  by  the  plaintiff  and  his  deceased  partner.  4  Barn.  8f  Aid.  374.  and 
see  6  Moore,  332.  but  see  id.  579-  It  is  also  a  rule,  that  as  a  man  cannot  sue 
himself,  an  actbn  cannot  be  maintained  by  several  plaintiffs,  on  a  joint  con- 
tract, where  one  or  more  of  them  are  liable,  with  the  defendants,  to  the  per- 
formance of  it.  2  Bos.  $  Pul.  120.  124.  (c.)  6  Taunt.  597-  2  Marsh.  319- 
S.  C.  6  Moore,  334. 

To  the  reference  p,  page  6,  the  author  has  added  :  And  see  the  statute  54 
Geo.  III.  c.  170.  §  8.  for  enabling  overseers  of  the  poor  to  sue  on  bastardy 
bonds ;  in  the  construction  of  which  statute  it  has  been  holden,  that  an  action 
on  a  bastardy  bond  must  be  brought  in  the  names  of  the  overseers  for  the 
time  being,  and  not  of  those  to  whom  the  bond  was  given.  3  Moore,  21.  8 
Taunt.  691.  S.  C.  2  Chit.  Rep.  322.  See  also  the  statute  59  Geo.  III.  c.  12. 
§  17.  2  Dowl.  &  Ryl.  70S.  as  to  the  bringing  of  actions  in  the  names  of 
churchwardens  and  overseers,  for  or  in  relation  to  lands,  &c.  belonging  to  the 
parish,  or  the  rent  thereof:  And  see  the  statutes  33  Geo.  III.  c.  54.  §11. 
and  59  Geo.  III.  c.  128.  §  7.  as  to  bringing  or  defending  actions  by  or  against 
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the  trustees  of  friendly  societies.  5  Barn.  &  Aid.  769.  1  Dowl.  &  Ryl. 
393.  S.  C. 

To  reference  b,  p.  7,  the  author  has  added :  4  Moore,  532.  2  Brod.  &  Bing. 
102.  S.  C. 

To  reference  e,  p.  7,  after  5  Durnf.  &  East,  649-  the  author  has  inserted: 
2  Chit.  Rep.  1 .  and  see  6  Moore,  141.3  Brod.  &  Bingh.  54. 9  Price,  408.  S.  C. 

After  '  abatement,'  in  1.  12,  p.  7,  add  :  Or  ground  of  nonsuit,  3  East,  62.  G 
Moore,  141.  3  Brod.  &  Bing.  54.  9  Price,  408.  5.  C.  but  see  12  East  89-  452. 
2  Marsh.  485.  semb.  cont?-a  ;  and  see  3  Campb.  29.  1  Bing.  143.  where  a 
mistake  of  the  plaintiff's  christian  name,  or  omitting  the  surname  of  one  of 
the  plaintiffs,  was  holden  to  be  a  ground  of  nonsuit. 

After  l  contract,'  in  line  39,  p.  9,  the  author  refers  to  5  Barn.  &  Aid.  652. 

1  Dowl.  &  Ryl.  282.  S.  C. 

To  reference  c,  page  1 1 ,  after  2  Bos.  &  Pul.  424.  add  :  5  Barn.  &  Aid.  652. 

2  Chit.  Rep.  343.  1  Dowl.  &  Ryl.  282.  S.  C.  but  see  1  New  Rep.  C.  P.  43. 
6  East,  333.  S.  C.  in  Error. 

To  reference  f,  p.  11,  add:  And  see  5  Price,  412.  7  Price,  591.  S.  C.  in 
Error. 

To  reference  k,  p.  11,  prefix  :  7  Taunt.  580. 

To  reference  1,  p.  11,  add  :  2  Brod.  &  Bing.  460.  5  Moore,  282.  S.  C. 

After  '  individually,'  in  1.  36,  p.  11,  add  :  And  a  count  in  assumpsit  against 
husband  and  wife,  who  was  administratrix  with  the  will  annexed,  upon  pro- 
mises by  the  testator  to  pay  rent,  cannot  be  joined  with  counts  upon  promises 
by  the  husband  and  wife,  as  administratrix,  for  use  and  occupation  by  them 
after  the  death  of  the  testator.  3  Barn.  &  Aid.  101.  and  see  1  Taunt.  212.  2 
Chit.  Rep.  697- 

To  the  paragraph  beginning  with  {  The  assignees,'  1.  37,  p.  11,  prefix:  In 
an  action  by  the  assignees  of  a  bankrupt,  the  plaintiffs  may  join  counts  for 
money  lent  and  advanced,  and  money  paid  by  them,  as  assignees,  with  counts 
for  money  had  and  received  to  their  use,  and  upon  an  account  stated  with 
them,  in  that  character.  5  Maule  &  Sehv.  294.  2  Chit.  Rep.  325.  S.  C.  And 
the  assignees  under  a  joint  commission  against  A.  and  B.  may,  in  an  action  to 
recover  a  debt  due  to  A.,  describe  themselves  in  the  declaration,  as  assignees 
of  A.  alone.  2  Stark.  Ni.  jPn.  17.  and  see  8  Taunt.  202.'     But 

To  ref.  a,  p.  13,  add  :•  8  Taunt.  134.  S.  C. 

To  ref.  b,  p.  13,  add :  8  Taunt.  200.  S.  C. 

To  note  c.  p.  13,  add:  3  Barn.  &  Aid.  208.  1  Chit.  Rep.  619.  S.  C.  and 
the  cases  there  cited. 

To  ref.  f,  p.  13,  add :  Speers  v.  Frederic,  T.  25  Geo.  III.  K.  B. 

After  *  them,'  in  1.  4,  p.  14,  the  author  had  added  :  The  clause  of  limitation, 
as  to  the  time  within  which  remedial  proceedings  against  the  hundred  are 
directed  to  be  commenced,  by  the  '27  EJjz.  c.  13.  is  not  adopted  by  the  1  Geo. 
I.  st.  2.  c.  5.  nor  consequently  by  any  of  the  subsequent  statutes,  relating  to 
the  demolishing  or  pulling  down  of  ?nills,  &c. ;  and  there  is,  therefore,  no 
restriction  now  in  force,  as  to  the  time  of  bringing  the  action,  on  parties  en- 
titled to  the  indemnifying  provisions  of  the  latter  statutes.  1  Price,  343.  but 
see  stat.  3  Geo.  IV.  c.  33.  §  15. 

Add  as  a  note  to  '  &c.'  in  1.  5,  p.  15  :  There  is  no  limitation  of  time  as  re- 
gards suits  in  the  admiralty  for  seamen's  wages.  2  Gallison,  477.  The  17th 
sec.  of  the  statute  of  Anne,  quoted  in  the  text,  is  not  in  force  in  Pennsylvania. 

To  reference  d,  p.  16,  add  :  1  Dowl.  &  Ryl.  16. 

To  ref.  a,  p.  if,  add :  And  see  Ballantyne  on  the'statute  of  limitations,  p. 
215,  &c. 

To  ref.  b,  p.  17,  add  :  And  see  4  Esp.  Rep.  18. 

After  '  commenced,'  1.  15,  p.  17,  the  author  adds  :  But  a  promissory  note, 
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payable  on  demand,  is  payable  immediately ;  and  the  statute  of  limitation 
runs  from  the  date  of  the  note,  and  not  from  the  time  of  the  demand.*  Christie 
v.  Fonseck,  Sit.  Lond.  after  M.  T.  52  Geo.  J II.  C.  P.  per  Mansfield,  Ch.  J. 
1  Selw.  JVi.  Pri.  4  Ed.  pp.  131.  339.  1  Vez.  344.  accord,  but  see  Hardr.  36. 
1  Mod.  89.  15  Vin.  Abr.  lit.  Limitation,  P.  14.  And  where  the  breach  of 
a  contract  is  attended  with  special  damage,  the  statute  runs  from  the  time  of 
the  breach,  which  is  the  gist  of  the  action,  and  not  from  the  time  when  it  was 
discovered,  3  Barn.  &  Aid.  626.  and  see  4  Moore,  508.  2  Brod.  &  Bing.  73. 
S.  C.  accord,  or  the  damage  arose.  3  Barn.  &  Aid.  288.  In  an  action  by 
an  administrator,  upon  a  bill  of  exchange  payable  to  the  intestate,  but  accept- 
ed aft^r  his  death,  it  was  holder),  that  the  statute  of  limitations  begins  to  run 
from  the  time  of  granting  the  letters  of  administration,  and  not  from  the  time 
the  bill  becomes  due;  there  being  no  cause  of  action,  until  there  is  a  party 
capable  of  suing.  5  Barn.  &  Aid.  204.  Note  to  the  last  w«r.d  'suing:'  The 
statute  of  limitations  is  a  good  plea  to  an  action  of  assumpsit  by  a  surety,  who 
had  been  bound  for  and  obliged  to  pay  the  debt  of  his  principal.  The  action 
is  not  founded  on  a  bond,  but  on  a  promise  or  simple  contract,  although  the 
executing  of  the  bond  as  surety,  is  the  consideration  of  the  promise;  and  the 
breach  of  the  promise  is  the  not  indemnifying  the  plaintiff  against  the  pay- 
ment of  the  bond.  Payment  by  a  surety  in  behalf  of  his  principal,  may  be 
a  matter  in  pais  without  suit.  4  Mass.  Rep.  1S2. 

After  'judgment,'  1.  1,  p.  18,  add  as  a  note:  14  Serg.  8f  Raicle,  15.  2 
Const.  Rep.  S.  Car.  6l7.  2  Rep.  Cons.  Ct.  S.  Car.  146.  2  South.  N.  J.  Rep. 
721.  accord.  And  satisfaction  of  a  judgment  after  the  lapse  of  twenty  years 
is  a  presumption  of  law  upon  the  facts;  if  there  are  no  facts  or  circumstances 
to  account  for  the  delay,  it  is  not  the  duty  of  the  court  to  submit  the  question, 
as  an  open  one,  to  the  jury.  14  Serg.  Sf  R.  15.  If  the  original  judgment  were 
against  several  defendants,  and  on  a  sci.  fa.,  the  return  as  to  one,  is  nihil 
habet,  and  judgment  is  entered  against  him  by  default;  this  is  not  a  circum- 
stance to  affect  the  presumption  of  payment,  as  an  implied  confession  of  judg- 
ment.    Id.  ibid. 

After  '  released,'  1.  4,  p..  18,  the  author  adds:  So,  in  assumpsit,  where  the 
statute  of  limitations  is  not  pleaded  or  replied,  the  jury  may  presume,  from 
length  of  time  and  other  circumstances,  that  the  debt  has  been  satisfied.  2 
Stark..  Ni.  Pri.  497-  and  see  5  Esp.  Rep.  52.  1  Taunt.  572.  but  see  1  Dowl. 
&  Ryl.  16. 

To  reference  m,  p.  19,  add  :  And  see  2  Chit.  Rep.  140. 

After  'authority,'  last  line,  p.  18,  19,  the  author  adds:  So,  where  a  con- 
stable, acting  under  a  warrant  commanding  him  to  take  the  goods  of  A.,  takes 
the  goods  of  B.,  believing  them  to  belong  to  A.,  he  is  entitled  to  the  protec- 
tion of  the  statute  24  Geo.  II.  c.  44.  §  8.;  and  an  action  therefore  must  be 
brought  against  him,  within  six  calendar  months.  3  Barn.  &  Aid.  330.  And, 
in  like  manner,  where  constables,  under  a  warrant  to  search  a  house  for  black 
cloth  which  had  been  stolen,  finding  no  black  cloth,  took  cloth  of  other 
colours,  and  carried  it  before  a  magistrate,  refusing  at  the  same  time  to  tell 
the  owner  of  the  house  searched,  whether  they  had  any  warrant  or  no;  the 
court  of  Common  Pleas  held,  that  they  were  within  the  protection  of  the  sta- 
tute, and  that  an  action  against  them  ought  to  have  been  commenced  within 
six  months  after  the  grievance  complained  of.  2  Brod.  &  Bing.  619.  5  Moore, 
322.  S.  C.  and  see  3  Brod.  &  Bing.  239. 

After  the  word  'afterwards,'  1.  31,  p.  19,  the  author  has  added:  To  a 

*  Where  a  promissory  note  was  made  payable  "two  years  after  demand  :" — Held, 
that  the  statute  of  limitations  did  not  begin  to  run  until  the  two  years  after  demand 
had  elapsed.  8  Dowl.  &  Ryl.  347. 
Vol.  II.— 59 
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declaration  in  an  action  on  the  case,  founded  in  tort,  the  defendant,  in  pleading 
the  statute  of  limitations,  should  allege  that  the  cause  of  action  did  not  accrue 
within  six  years  next  before  the  commencement  of  the  suit;  a  plea  of  not 
guilty  of  the  grievances  mentioned  in  the  declaration,  within  six  years,  being 
bad  upon  special  demurrer;  3  Barn.  &  Aid.  448. 

Note  to  precede  the  word  '  To'  in  1.  32,  p.  19  •'  In  all  of  the  actions  men- 
tioned in  the  statute  of  James,  except  assumpsit,  the  six  years  commence 
from  the  moment  there  is  a  cause  of  action,  and  that  time  cannot  be  enlarged 
by  any  acknowledgement ;  Per  Best,  C.  J.  3  Bing.  125.  See  also  20  Johns. 
277-  accord.  So  the  statute  is  a  bar  loan  action  of  trover,  commenced  more 
than  six  yeais  after  the  conversion,  although  the  plaintiff  did  not  know  of  the 
conversion  until  within  that  period,  the  defendant  not  having  practised  any 
fraud  in  order  to  prevent  the  plaintiff  from  obtaining  that  knowledge  at  an 
earlier  period.  5  Barn.  8f  Aid.  149.  7  Dowl.  $  Ryl.  729.  S.  C. 

In  an  action  on  the  case  for  negligence,  where  the  declaration  alleges  a 
breach  of  duty,  and  a  special  consequential  damage,  the  cause  of  action  is  the 
breach  of  duly  and  not  the  consequential  damage,  and  the  statute  runs  from 
the  time  when  the  breach  of  duty  is  committed,  and  not  from  the  timekwhen 
the  consequential  damage  accrues.   8  Dowl.  8f  Ryl.  14. 

After  '  action,'  1.  41,  p.  20,  add  :  So,  where  an  action  was  brought  against 
A.  and  B.  and  C.  his  wife,  upon  a  joint  promissory  note  made  by  A.  and  G. 
before  her  marriage,  and  the  promise  was  laid  by  A.  and  C.  while  the  latter 
was  sole,  and  the  defendants  pleaded  the  statute  of  limitations,  whereupon 
issue  was  joined  ;  the  court  held,  that  an  acknowledgement  of  the  note  by  A. 
within  six  ye;irs,  but  after  the  intermarriage  of  B.  and  C,  was  not  sufficient 
to  support  the  issue.  1  Barn.  Sf  Ores.  248.  2  Dowl  Sr  Ryl.  363.  S.  C.  And 
upon  a  replication,  that  the  defendant  did  not  promise  within  six  years,  to  a 
plea  of  the  statute  of  limitations,  fraud  in  the  defendant  cannot  be  set  up  as  an 
answ  er  to  the  plea.  2  Barn.  Sf  Crcs.  149.  3  Dowl.  Sf  Ryl.  322.  5.  C.  Mr. 
rl  idd's  abstract  of  the  last  cited  case,  which  is  inserted  in  the  Addenda  to 
his  last  edition,  ends  here,  but  in  looking  into  it  I  have  discovered  that  each 
of  the  judges  intimated  an  opinion  that  fraud  would  have  been  a  good  answer 
if  it  had  been  specially  stated  in  the  replication.  See  2  Barn.  Sf  Cres.  149- 
particularly  what  was  said  by  Baylky  &  Best,  Js.  Sec  also  5  Barn.  8f  Cres. 
149.     In  'his  country  the  cases  on  this  question  are  as  follows  : 

When  the  statute  is  pleaded  to  an  action  founded  on  fraud,  a  replication 
which  avers  an  ignorance  of  the  fraud  until  within  six  years,  is  sufficient.  1 
Pickering,  438.  2  M-Cord,  426.  Contra,  20  Johns.  33.  And  the  ignorance 
so  averred  is  traversable,  and  may  be  proved  or  disproved,  like  other  tra- 
versable matters.   1  Pick,  vt  supra. 

Such  replication  is  good,  though  the  plaintiff  aver  generally  that  he  did  not 
discover  the  fraud  until  within  six  years,  without  staling  the  time  when  he 
discovered  it,  or  any  act  of  the  defendant  by  which  the  knowledge  of  it  was 
prevented.  Ibid. 

Note  to  the  word  'statute,'  1.  5,  p.  21  :  '  I  think,  if  I  were  now  sitting  in 
the  Exchequer  Chamber,  I  should  say  that  an  acknowledgement  of  a  debt, 
however  distinct  and  unqualified,  would  not  take  from  the  party  who  makes 
it  the  protection  of  the  statute  of  limitations.  But  I  should  not,  after  the 
cases  that  have  been  decided,  be  disposed  to  go  so  far  in  this  court,  without 
consulting  the  judges  of  the  other  courts.'  Per  Best,  C.  J.  3  Bing.  330.  C.  B. 

After'  statute,'  1.  5,  p.  21,  add:  So,  in  an  action  brought  by  an  adminis- 
trator, an  agreement  for  a  compromise,  executed  between  the  intestate  and 
the  defendant,  wherein  the  existence  of  the  debt  sued  for  was  admitted,  was 
deemed  sufficient  to  take  the  case  out  of  the  statute.  9  Price,  122. 

Note  to  <  him,'  1.  27,  p.  21  :  So  an  acknowledgement  within  six  years  by 
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one  of  the  joint  makers  of  a  promissory  note  will  revive  the  debt  against  the 
other,  although  he  has  made  no  acknowledgement,  and  only  signed  the  note 
as  a  surely.  2  Bingh.  306.  C.  P.  in  which  case,  that  of  Atkins  v.  Tredgold, 
2  Barn,  fy  Cres.  23.  3  Dowl.  fy  Ryl.  200.  5.  C.  (in  which  two  of  the  judges 
impugned  the  authority  of  the  cases  involving  the  above  points)  is  commented 
on  and  explained  by  Best,  C.  J. 

To  reference  a,  p.  22,  add  :  And  see  1  Barn.  &  Cres.  248.  2  Dowl.  & 
Ryl.  200.  S.  C. 

Afier  '  years,'  I.  6,  p.  22,  arid  :  So,  where  A.  &  B.  made  a  joint  and  several 
promissory  note,  and  A.  died,  and  ten  years  after  his  death  B.  paid  interest 
on  the  note;  it  was  holden,  in  an  action  thereon  against  the  executors  of  A. 
that  the  payment  of  interest  by  B.  did  not  take  the  case  out  of  the  statute,  so 
as  to  make  the  executors  liable.     2  Barn.  &  Cres.  23.  3  Dowl.  &  Ryi.  200. 

s.  c. 

To  ref.  b,  p.  22,  add  :  And  see  1  Bing.  266. 

Note  to  the  word  '  statute,'  1.  24,  p.  22  :  A  very  recent  case  in  the  Com- 
mon Pleas,  shows  that  the  judges  in  England,  like  those  of  the  United  States, 
are  disposed,  in  spite  of  the  cases  collected  in  the  text,  to  go  back  to  the  sta- 
tute. Thus,  where  a  defendant  on  being  arrested,  said,  "  I  know  that  I  owe 
the  money,  but  the  bill  I  gave  is  on  a  three-penny  receipt  stamp,  and  I  will 
never  pay  it,"  this  was  held  not  to  be  such  an  acknowledgement  as  would 
revive  the  debt  against  a  plea  of  the  statute.  3  Bing.  329.  in  which  case  it 
was  said  by  Best,  C.  J.  '  there  are  many  cases  from  which  it  may  be  collect- 
ed, that  if  there  be  any  thing  said  at  the  time  of  the  acknowledgement  to  repel 
the  inferenceof  a  promise,  the  acknowledgement  willnot  takethecase  out  of  the 

statute  of  limitations.' Most  of  the  Supreme  Judicial  courts  of  the  several 

United  States  have  expounded  the  statute  in  accordance  with  the  same  doc- 
trine. Thus  in  New  York.  13  Johns.  288.  15  Johns.  511.  11  Johns.  146. 
In  New  Hampshire,  2  N.  H.  Rep.  426.  In  Pennsylvania,  9  Serg.  8f  R.  128. 
11  Id.  10.  12  Id.  393.  14  Id.  195.  In  New  Jersey,  1  South.  153.  but  see  1 
Coxe,  159-  South  Carolina,  2  Rep.  Cons.  Cf.  65.  But  see  1  M'Cord,  320. 
2  Nolt  Sf  M'C.  60.  In  Kentucky,  1  Bibb,  443.  See  also  3  Bibb,  269.  Har- 
din's Rep.  301.  In  Massachusetts,  1  Pick.  370.  See  also,  11  Mass.  452.  13 
Mass.  203.  In  North  Carolina,  lHawks,  304.  But  see  Cam.  Nor.  93. 1  Hayw. 
243.  239-  2  Id.  6.  In  the  state  of  Maine,  the  construction  seems  different.  1 
Green.  163. 

After  *  pay,'  1.  6,  p.  24,  add  :  So,  in  assumpsit  for  a  seaman's  wages,  to 
which  the  statute  of  limitations  was  pleaded,  it  was  proved  that  the  defendant, 
on  being  applied  to  for  payment  after  the  lapse  of  six  years,  said — "  I  will  see 
my  attorney^  and  tell  him  to  do  what  is  right,"  this  it  seems  was  not  a  suffi- 
cient acknowledgement  to  take  the  case  out  of  the  statute.  3  Dowl.  &  Ryl. 
26f. 

To  reference  a,  p.  14,  add :  And  see  4  Esp.  Rep.  184.  5  Esp.  Rep.  81.  1 
New  Rep.  C.  P.  20. 

To  ref.  b,  p.  24,  add  :  7  Taunt.  608.  S.  C. 

After  <  annuity,'  1.  14,  p.  24,  the  author  has  added  in  the  text :  So  where, 
in  assumpsit  on  a  promissory  note,  it  was  proved  that  on  the  plaintiff's  shew- 
ing the  note  to  the  defendant  within  six  years,  the  latter  said,  "  you  owe  me 
more  money;  I  have  a  set  off  against  it;"  this  was  holden,  by  two  of  the 
judges,  not  to  be  a  sufficient  acknowledgement  within  six  years,  to  take  the 
case  out  of  the  statute  of  limitations.  2  Barn.  &  Aid.  759.  And  where  a  party 
on  being  asked  for  the  payment  of  his  attorney's  bill,  admitted  that  there  had 
been  such  a  bill,  but  stated  that  it  had  been  paid  to  the  deceased  partner  of 
the  attorney,  who  had  retained  the  amount  out  of  a  floating  balance  in  his 
hands;  it  seems  that,  in  order  to  take  the  case  out  of  the  statute  of  limitations 
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evidence  is  inadmissible  to  shew  tiiat  the  bill  had  never  in  fact  been  paid  in 
this  manner.  4  Barn.  &  Aid.  568. 

To  ref.  e,  p.  24,  25,  add  :  2  Chit.  Rep.  249-  S.  C.  3  Barn.  &  Aid.  626.  5 
Moore,  105.2  Brod.  &  Bing.  372.  S.  C. 

After  '  writ,'  1.  32,  p.  24,  insert:  And  suing  out  a  testatum  capias  ad  re- 
spondendum is  a  s;ood  commencement  uf  an  action  by  original.  5  Barn.  & 
Aid.  452.  1  Dowl.  &  Ryl.  27 '.  S.  C. 

To  ref.  m,  p.  24,  25,  add  :  But  see  3  Brod.  &rBing.  212.  6  Moore,  525. 
S.  C.  where,  in  an  action  in  the  Common  Pleas,  the  question  being,  whether 
a  debt  would  support  a  commission,  or  was  not  haired  by  the  statute  of  limi- 
tations, the  creditor  proved  an  action  commenced  in  the  King's  Bench  within 
six  years,  and  continuances  regulaily  entered,  down  to  the  term  before  the 
trial;  and  the  court  held,  that  the  debt  was  not  barred.  And  see  1  Bing.  324. 

After  '  magistrates,'  1.  35,  p.  26,  add  :  And  where  a  justice  of  the  peace 
does  an  act  under  the  colour  of  his  office,  though  he  exceed  his  jurisdiction, 
he  is  entitled  to  notice,  before  an  action  can  be  brought  against  him.  1  Barn. 
&  Cres.  12.  2  Dowl.  &  Ryl.  43.  S.  C. 

To  ref.  b,  p.  26,  after  K.  B.  add  :  2  Chit.  Rep.  459.  S.  C. 

After  'action,'  I.  1,  p.  28,  add:  And  in  stating  the  cause  of  action,  it  is 
sufficient  to  inform  the  defendant  substantially  of  the  ground  of  complaint.  5 
Barn.  &  Aid.  837.  1  Dowl.  &  Ryl.  497.  S.  C.  but  see  2  Chit.  Rep.  673. 

To  ref.  b,  p.  28,  add:  In  Cooke  v.  Curry,  Durham  Sum.  Assiz.  1789, 
Thomson  B.  held,  that  the  attorney's  name  and  place  of  abode  being  in  the 
body,  instead  of  on  the  back  of  the  notice,  was  sufficient,  on  the  grounds  of 
the  intent  of  the  statute  being,  that  the  justice  might  be  able  to  tender  amends 
to  the  party  or  his  attorney,  and  of  the  case  of  Rex  v.  Bigg,  (3  P.  Wins.  419. 
I  Str.  18.)  in  which  a  writing  on  the  inside  of  a  bank  note,  was  holden  to  be 
properly  described  as  an  indorsement,  even  in  an  indictment  for  forgery.  Sed 
quaere:  and  see  7  Durnf.  &  East,  634,  5.  Post,  *30. 

Add  as  note  to  '  length,'  1.  5,  p.  28  :  See  also  4  Barn.  &  Cres.  681.  where 
a  notice  signed  by  T.  &  W.  A.  Williams,  whose  names  were  Thomas  Adams 
Williams,  and  William  Adams  Williams,  was  held  sufficient. 

After  '  Birmingham,'  1.  6,  p.  28,  add  :  Or  "  Bolton  en  le  Moor  :"  and  refer 
to  Crooke  v.  Curry,  Durham  Sum.  Assiz.  1789-  but  Thomson  B.  there  said, 
"  London,  Manchester,  or  other  such  large  town,  generally,  would  not  be 
sufficient." 

To  '  months,'  1.  4,  p.  29,  subjoin  :  6  Durnf.  &  East,  224.  1  Bing.  307. 

After  <  notice,'  I.  36,  p.  *30,  add :  But  a  sheriff  who  levies  arrears  of  taxes, 
under  48  Geo.  III.  c.  141.  No.  V.2.  is  not  entitled  to  notice  of  an  action  to  be 
brought  against  him  for  any  thing  done  under  the  provisions  of  that  act.  1 
Bing.  369. 

To  ref.  b.  *31,  add:  And  see  5  Price,  168. 

After  «  insufficient,'  1.  21,  p.  *31,  add  :  And  a  notice  of  action,  under  an 
act  of  parliament,  against  a  toll-gate  keeper,  "  for  demanding  and  taking  toll, 
for  and  in  respect  of  certain  matters  and  things  particularly  mentioned  and 
exempted  from  the  payment  of  toll,  in  and  by  a  certain  act  of  parliament, 
entitled,  &c."  is  too  uncertain,  and  bad.  2  Chit.  Rep.  673. 

To  ref.  f,  p.  32,  add :  And  see  2  Bos.  &  Pul.  158.  . 

After  <  poor's  rate,'  1.  31,  p.  32,  add  :  Or  a  gaoler,  receiving  and  detaining 
a  prisoner,  1  Gow,  97. 
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CHAP.  II. 


After  the  paragraph  ending  with  the  word  'crown,'  p.  34,  the  author 
introduces  a  stat.  of  3.  Geo.  JV.  c.  102.  directing  the  meeting  of  the  judges 
at  Serjeant's  Inn  Hall  in  vacation  for  the  despatch  of  business  and  hearing 
arguments,  which  it  is  needless,  in  this  country,  to  reprint.  The  author  next 
aiids:  '  The  judges,  upon  their  circuits,  sit  by  virtue  of  five  several  authori- 
ties :  I.  the  commission  of  ihe  peace:  2.  a  commission  of  oyer  and  terminer: 
3.  a  commission  of  general  gaol  delivery  :  4.  a  commission  of  assize,  directed 
to  the  justices  and  Serjeants  therein  named,  to  take  (together  with  their  asso- 
ciates,) assizes  in  the  several  counties,  that  is,  to  take  the  verdict  of  a  peculiar 
species  of  jury,  called  an  assize,  and  summoned  for  the  trial  of  landed  dis- 
putes :  5.  their  authority  at  nisi  prim  is  by  the  commission  of  assize.  2  Salk. 
454.  being  annexed  to  the  office  of  justices  of  assize,  by  the  st.  of  Westm.  2. 
(13  Edw.  I.)  c.  30.  which  empowers  them  to  try  all  questions  of  fact,  issuing 
out  of  the  courts  at  Westminster  ;  that  are  then  ripe  for  trial  by  jury.  3  Bl. 
Com.  59. 

After  <728,'  in  note  d,  p.  *45,  insert :  2  Chit.  Rep.  373.  and  add  at  the 
end  :  2  Chit.  Rep.  374.  2  Barn.  &  Cres.  344.  And  for  the  fees  payable  by 
the  prisoners  therein,  see  R.  Dec.  17-  1730.  4  Geo.  II.  R.  J\l.  57  Geo.  III. 
R.  H.  2  &  3  Geo.  IV.  K.  B.  The  above  rules,  subsequent  to  those  of  3  &  4 
Geo.  II.,  are  to  be  found  in  the  collection  of  rules  and  orders,  on  the  plea  side 
of  the  court  of  King's  Bench,  with  which  Mr.  Short  has  obliged  the  profes- 
sion. 

To  n.  c,  p.  *46,  add  :  1  Bing.  255. 

After  '  day,'  1.  8,  p.  50,  add  :  In  the  Exchequer,  the  anniversary  of  the 
King's  accession  has  been  holden  not  to  be  an  holiday.  9  Price,  13.  And, 
on  the  anniversary  of  the  martyrdom  of  King  Charles  the  First,  the  junior 
baron  of  the  court  sits  in  the  morning,  to  take  motions  of  course.  Id.  15. 

To  c.  21,  1. 13,  p.  50,  add  ref.  1  Chit.  Rep.  400.  (a). 


CHAP.  III. 

To  n.  d,  p.  55,  add  :  And  see  1  Dowl.  &  Ryl.  14. 

After  '  aforesaid,'  p.  55,  last  line  but  two,  add  :  And  where  a  person,  not 
having  been  admitted  an  attorney  of  the  Common  Pleas,  had  acted  as  such, 
by  suing  out  process,  the  court  would  not  grant  an  attachment  against  him, 
but  left  the  party  to  sue  for  the  penalty  given  him  by  the  statute  2  Geo.  II. 
c.  23.  §  24.  6  Moore,  70.  . 

After  the  paragraph  ending  with  "to  do,"  p.  *57-  the  author  inserts  two 
statutes  of  Geo.  IV.  enabling  graduates  of  the  universities  of  Oxford,  Cam- 
bridge and  Dublin  to  practice  as  attornies  after  an  apprenticeship  of  three 
years,  instead  of  five  years,  the  term  which  all  others  are  bound  to  serve. 

After  'time,'  1.  13,  p.  57,  the  author  adds:  And  in  the  last  of  these  acts, 
(st.  3  Geo.  IV.  c.  12.  §  8.)  there  is  a  clause  allowing  persons  to  make  and 
file  affidavits  of  the  execution  of  articles  of  clerkship,  within  a  limited  time, 
although  the  persons  whom  they  served,  have  neglected  to  take  out  their 
annual  certificates.  Where  the  original  articles  of  clerkship  had  been  lost,  the 
court  of  K.  B.,  on  motion,  ordered  that  the  master  should  be  at  liberty  to  enrol 
a  copy  of  them.  3  Barn  &  Aid.  610. 

To  note  d,  p.  *58,the  author  adds:  59  Geo.  III.  c.  11.  60  Geo.  III.  &  1 
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Geo.  IV.  c.  10.  1  &  2  Geo.  IV.  c.  5.  3  Geo.  IV.  c.  12.  &  4  Geo.  IV.  c.  1. 
which  latter  act  has  been  holder)  to  be  prospective,  as  well  as  retrospective, 
extending  to  those  persons  who  may  be  in  default,  during  the  time  for  which 
it  is  made,  and  not  being  limited  to  (hose  who  had  incuned  penalties  or  dis- 
abilities before  it  passed.  2  Barn.  &  Cres.  34. 

Pa.  57,  *58,  *59«  last  line,  after  consequences,  add :  And  where  a  clerk 
had  been  articled  to  an  attorney  in  the  country,  and  the  indentures  had  been 
sent  up  to  London  to  be  enrolled  in  the  Master's  Office,  pursuant  to  the 
statute,  and  after  the  clerkship  had  been  served,  no  (race  of  the  indentures 
could  be  discovered  in  the  Master's  Office,  the  court  refused  to  admit  him  ; 
although  it  appeared  from  the  books  of  the  town  agent,  that  a  clerk  of  the 
latter  had  paid  the  fees  payable  in  the  Master's  Office  upon  the  enrolment,  at 
the  time  when  it  was  supposed  to  have  taken  place.  2  Dowl.  &  Ryl.  429. 
•1  Barn.  &  Cres.  264.  S.  C. 

After  '  solicitor,'  1.  31,  p.  60,  the  author  adds  :  By  the  above  statute,  it  is 
necessary  that  a  clerk,  in  order  to  be  admitted  an  attorney,  should  actually 
serve  Jive  years  under  articles:  Therefore,  where  a  clerk  had  served  part  of 
his  time  with  a  master  who  had  left  the  country,  and  before  his  articles  were 
assigned  to  another  master,  an  interval  of  ten  months  had  elapsed,  during 
which  he  was  not  serving  under  any  articles,  but,  under  the  assignment,  he 
served  the  remainder  of  the  time  specified,  the  court  would  not  allow  him  to 
be  admitted,  until  he  had  served  out  the  ten  months  under  new  articles.  2 
Chit.  Rep.  61. 

After  '  master,'  1.  34,  p.  60,  the  author  adds :  So,  where  a  clerk  to  an 
attorney  held,  during  the  term  for  which  he  was  bound,  the  office  of  surveyor 
of  taxes  under  the  crown,  the  court  of  K.  B.  determined  that  he  could  not 
be  considered  as  having  served  his  whole  time  and  term  in  the  proper  business 
of  an  attorney  ;  and  upon  that  ground,  ordered  him,  after  he  had  been  admit- 
ted, to  be  struck  off  the  roll.  5  Barn.  &  Aid.  538. 

After  '  thereof,'  1.  30,  p.  6l.  *62.  the  author  adds :  An  articled  clerk,  hav- 
ing served  part  of  his  clerkship  with  an  attorney  who  died  before  the  expiration 
of  his  term,  is  it  seems  at  liberty,  even  after  an  interval  of  six  years,  to  serve 
the  remainder  of  his  clerkship  with  another  attorney,  with  a  view  to  his 
admittance:  1  Dowl.  &  Ryl.  14.  And  the  court  of  K.  B.  granted  a  rule  to 
discharge  an  articled  clerk,  where  the  attorney  to  whom  he  was  bound  had 
become  bankrupt,  and  absconded;  and  directed  the  rule  to  be  served  at  the 
last  place  of  abode  of  the  attorney,  and  on  the  clerk  to  the  commission  of 
bankruptcy,  and  also  to  be  stuck  up  in  the  K.  B.  office.  1  Chit.  Rep.  558. 
in  notis.  2  Chit.  Rep.  62.  S.  C.  This  court  has  also  a  summary  jurisdiction 
over  matters  in  difference  between  attorneys  and  their  clerks  :  and  therefore, 
where  a  clerk  had  misconducted  himself,  and  left  the  service  of  the  attorney 
to  whom  he  was  articled,  at  the  end  of  a  year  and  a  half,  and  the  latter  refused 
to  take  him  back  in  consequence  of  his  previous  misconduct,  the  court  referred 
it  to  the  master,  who  decided  that  a  portion  of  the  premium  should  be  returned ; 
and  this  decision  was  confirmed  by  the  court,  though  the  point  in  question 
had  been  decided  otherwise  in  a  suit  in  the  Exchequer.  3  Barn.  &  Aid.  257. 
1  Chit.  Rep.  694.  S.  C.  But  the  court  refused  to  compel  an  attorney  to 
execute  an  assignment  of  articles  of  clerkship,  where  the  clerk  had  been  guilty 
of  criminal  conversation  with  the  attorney's  wife,  even  though  the  attorney 
had  promised  to  assign  him  over.     Ex  parte  Briggs,  M.  22  Geo.  III.  K.  B. 

It  is  a  rule,  that  "  no  person  who  shall  enter  into  articles  with  an  attorney 
or  attornies,  under  such  articles,  for  a  longer  time  than  one  year  of  his  clerk- 
ship; and  any  such  service  to  an  agent  or  agents,  beyond  that  time,  shall  not 
be  deemed  good  service."  R.  T.  31  Geo.  III.  K.  B.  4  Durnf.  &  East,  379. 
But,  by  the  st.  1  &  2  Geo.  IV.  c.  48.  §  2.,  "  if  any  person,  bound  by  contract 
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in  writing  to  serve  as  a  clerk  for  the  space  of  five  years,  in  manner  mentioned 
in  the  therein  recited  acts,  shall  actually  and  bond  fide  be  and  continue  as 
pupil  to  any  practising  barrister,  or  to  any  person  bond  fide  practising  as  a 
certificated  special  pleader,  in  England  or  Ireland,  for  any  part  or  parts  of 
the  said  term  of  five  years,  not  exceeding  one  year,  it  shall  be  lawful  for  the 
judge,  or  other  sufficient  authority,  to  whom  such  person  shall  apply  to  be 
admitted  as  attorney  or  solicitor,  or  upon  affidavit  or  affirmation  of  such 
clerk,  and  of  such  barrister  or  special  pleader,  to  be  duly  made  and  filed,  and 
upon  being  satisfied  that  such  person,  so  applying  for  admission,  had  actually 
and  really  been  and  continued  with,  and  had  been  employed  as  pupil  by  such 
practising  barrister  or  special  pleader  as  aforesaid,  (but  not  otherwise,)  to 
admit  such  person  as  attorney  or  solicitor,  in  like  manner  as  is  now  done  in 
cases  where  the  clerk  has  served  part  of  the  term  of  his  clerkship,  with  the 
agent  of  the  person  to  whom  he  has  been  bound." 

After '  admission,'  I.  8,  p.  63,  the  author  adds:  And,  in  the  K.  B.  where 
an  attorney's  clerk  has  served  part  of  his  time  with  one  attorney,  and  part 
with  another  to  whom  the  articles  were  assigned,  the  name  of  the  assignee 
must  be  inserted  in  the  notice  of  intention  to  apply  for  admission.  1  Chit. 
Rep.  556. 

After  '  equity,'  1.  2,  p.  67,  the  author  adds  :  An  admitted  attorney  of  the 
court  of  King's  Bench  may  sue  out  a  commission  of  bankrupt,  and  maintain 
an  action  for  his  fees  and  disbursements  thereon,  although  he  be  not  a  solicitor 
in  Chancery.   1  Barn.  &  Cres.  158.  2  Dowl.  &  Ryl.  302.  S.  C. 

To  note  g,  p.  67,  after  §  1 1,  the  author  adds  :  And  see  5  Barn.  &  Aid.  824. 
2  Dowl.  &  Ryl.  64.  1  Barn.  &  Cres.  160.  2  Dowl.  &  Ryl.  307.  S.  C.  1 
Barn.  &  Cres.  270.  3  Dowl.  &  Ryl.  263.  (a.)  S.  C. 

After  '  court,  &c.'  1.  8,  p.  71?  the  author  adds:  And  it  is  no  ground  of 
objection  to  bail,  2  Chit.  Rep.  98.  nor  for  cancelling  a  bail-bond,  1  Dowl.  & 
Ryl.  215.  or  setting  aside  proceedings,  that  the  attorney  by  whom  the  bail  was 
put  in,  or  who  sued  out  the  writ,  had  neglected  to  take  out  his  certificate.* 

To  note  h,  p.  *73,  the  author  adds:  2  Dowl.  &  Ryl.  238.  in  which  latter 
case  it  was  holden,  by  the  court  of  King's  Bench,  that  an  attorney  who  has 
discontinued  practice  after  his  last  certificate  expired,  may  be  re-admitted, 
without  payment  of  any  fine,  or  arrears  of  duty. 

To  '  duties'  at  the  end  of  the  paragh,  p.  *73,  the  author  adds  :  An  attorney 
may  be  re-admitted  on  the  last  day  of  term,  when  notice  has  been  stuck  up  all 
the  term.  1  Chit.  Rep.  557-  in  notis. 

After ' abatement,'  1. 16,  p.  73,  *74,  the  author  adds  :  This  distinction,  how- 
ever, seems  to  be  now  abolished  :  and,  in  a  late  case,  the  court  of  K.  B.  stayed 
the  proceedings,  in  an  action  brought  in  that  court  against  an  attorney  of  the 
C.  P.  who  gave  notice  of  his  privilege,  but  neglected  to  plead  it,  after  the 
plaintiff  had  signed  judgment  for  want  of  a  plea.  Gioynne  v.  Tolderry,  one- 
fee.  H.  54  Geo.  III.  K.  B.  So,  where  an  attorney  of  the  C.  P.  was  arrested 
on  an  attachment  of  privilege,  at  the  suit  of  an  attorney  of  the  K.  B.  the  latter 
court  ordered  the  bail-bond  to  be  delivered  up  to  be  cancelled,  on  his  entering 
a  common  appearance.  Beck  v.  Lewin,  T.  56  Geo.  111.  K.  B.  But  where 
an  attorney,  having  been  arrested  in  the  beginning  of  January,  put  in  bail 
above,  and  did  not  apply  to  the  court  for  his  discharge  until  the  3d  of  Fe- 
bruary, the  court  held  the  application  to  be  too  late.  1  Chit.  Rep.  188.  2  Id. 
396.  S.  C.  A  defendant  who  is  sued  by  bill,  as  an  attorney  of  the  court  of 
K.  B.,  not  being  such,  may  set  aside  the  proceedings  as  irregular.  5  Maule 
&  Sel.  324. 


*  And  the  circumstance  that  the  plaintiff's  cause  has  been  conducted  by  an  attor- 
ney who  has  not  complied  with  these  statutes,  does  not  deprive  the  plaintiff  of  his 
right  to  full  costs  against  defendant.  3  Bingh.  9.  C.  B. 
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To  the  word  <  doubt,'  1.  2,  p.  79,  add  as  a  note :  An  attorney  is  not  to  lose 
the  amount  of  his  bill  on  account  of  any  error  in  the  execution  of  his  duty, 
being  such  an  error  as  a  cautious  man  might  fall  into;  but  if  the  charges  con- 
tained in  his  bill  are  brought  upon  the  client  by  his  inadvertence,  he  cannot 
recover  them  in  an  action.  2  Carring.  Sf  Payne,  N.  P.  R.  113. 

Afier  <same,'l.  10,  p.  81,  *82,  the  author  adds:  It  has  been  doubted, 
whether  the  affirmation  of  a  Quaker  is  admissible,  to  call  upon  an  attorney 
of  this  court,  to  answer  the  matters  of  an  affidavit:  1  Dowl.  &  Ryl.  121.  and 
the  true  distinction,  to  be  collected  from  all  the  cases  upon  the  subject,  seems 
to  be  this;  that  if  the  object  of  the  suit  or  proceeding  be  to  recover  a  debt,  or 
to  give  to  a  party  any  legal  civil  right,  the  affirmation  of  a  Quaker  is  admis- 
sible; and  actions  on  penal  statutes  are  to  be  considered  as  actions  for  debts; 
but  that  where  the  object  is  not  to  give  to  the  party  any  legal  civil  right,  but 
to  punish  a  person  who  has  done  something  wrong,  the  affirmation  of  a  Quaker 
is  not  admissible.  Id.  124.  per  Bay  ley,  J. 

After 'treated  of,'  last  line,  p.  81,  *S2,  *83,  the  author  adds:  In  general, 
he  must  satisfy  the  court  that  he  ought  to  be  restored;  Ex  parte  Sambridge, 
T.  25  Geo.  III.  K.  B.  and  see  1  Chit.  Rep.  692:  and,  on  one  occasion,  Ex 
parte  Vaughan,  E.  45  Geo.  III.  K.  B.  Ante,  74.  they  required  the  like  notice 
to  be  stuck  up,  and  entered  at  the  judges'  chambers,  as  upon  an  original  ad- 
mission. The  court  will  also  make  him  consent  to  take  no  advantage  of  his 
privilege,  in  any  action  then  depending.  Doug.  114.  Barnes,  42.  But  the 
statute  37  Geo.  III.  c.  90.  §  31.  being  confined  to  attornies  who  have  neglect- 
ed to  take  out  their  certificates,  does  not  apply  to  those  who  have  been  struck 
off  the  roll  at  their  own  instance;  and  of  course,  the  latter  may  be  re-admitted, 
without  paying  any  fine  or  arrears  of  duty.  2  Barn.  &  Aid.  315.  (a.) 

After  '  assumpsit]  1.  10,  11,  p.  89,  the  author  adds:  This  action  lies  for 
business  done  in  other  courts,  as  well  as  in  the  court  of  which  the  plaintiff  is 
an  attorney.  Cro.  Car.  159,  60.  But  an  attorney  cannot  recover  a  charge 
for  conducting  a  suit,  in  which  the  party  charged  has  not  had  the  benefit  of 
the  attorney's  judgment  and  superintendance.  1  Bing.  13.  and  see  3  Campb. 
451.  3  Stark.  Ni.  Pri.  75.  It  is  also  said,  that  an  attorney  ought  not  to  pro- 
secute an  action,  to  be  paid  in  gross;  for  that  will  be  champerty:  Com.  Dig. 
tit.  Attorney,  (B.  14.)  Hob.  117-  and  see  2  Atk.  298.  4  Bro.  Ch.  Cas.  350. 
18  Ves.  313.  in  Chan.  2  Marsh.  273.  And  an  undertaking  by  a  third  person, 
to  pay  an  attorney  the  further  expenses  of  business  already  commenced,  must 
be  in  writing,  by  the  statute  of  frauds.  1  Stark.  Ni:  Pri.  270. 

After  <  difference,'  last  line  in  p.  96,  *97,  the  author  adds :  And  when  a  rule 
has  been  served  for  taxing  an  attorney's  bill,  the  court  of  King's  Bench  will 
not  grant  an  attachment  against  the  attorney,  for  not  paying  the  balance  due 
to  his  client,  until  the  costs  have  been  taxed,  though  the  balance  is  admitted, 
and  it  has  been  agreed  to  dispense  with  the  taxation.  2  Chit.  Rep.  66. 

After  'them,'  1.  4,  p.  *101,  the  author  adds:  And  a  solicitor  has  no  lien  in 
equity  against  a  remainder-man,  on  deeds  put  into  his  hands  by  tenant  for 
life.  2  Scho.  &  Lef.  279--and  see  13  Ves.  l6l,  2.  16  Ves.  258.  275.  18  Ves. 
282.  294.  2  Scho.  &  Lef.  279,  as  to  the  lien  of  a  solicitor  in  equity,  on  papers 
in  his  possession. 

After  '  costs,'  p.  102,3,  last  line,  the  author  adds:  And  in  like  manner, 
where  the  plaintiff",  alter  judgment  recovered,  settled  the  action  with  the  de- 
fendant, and  employed  a  new  attorney  to  enter  up  satisfaction  on  the  record, 
ihr.  court  held,  that  the  defendant  was  entitled  to  be  discharged  out  of  custody; 
although  the  lien  of  the  plaintiff's  attorney  for  the  costs  had  not  been  satisfied. 
4  Barn.  &  Aid.  466. 

Add  as  a  note  to  '  money,'  5th  1.  from  bottom,  p.  106,  *107:  In  an  action 
against  an  attorney  for  neglect  in  the  management  of  a  suit,  it  is  not  necessary 
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to  aver  that  the  plaintiff  had  paid  or  secured  him  a  fee;  an  averment  that  the 
defendant  undertook  !o  prosecute  the  suit  for  a  sum  thereafter  to  be  paid,  is 
sufficient.  3  Bibb's  Ten.  Rep.  517. 

In  such  an  action,  ihe  amount  of  the  debt  in  the  first  suit  is  not  the  crite- 
rion of  damages,  but  the  amount  of  damages  sustained  is  a  question  of  fact  for 
the  jury.  Id.  ibid. 

When  an  attorney  undertakes  to  collect  a  debt,  he  is  bound  to  sue  out  all 
process  necessary  to  the  object;  he  is  therefore  liable  in  an  action  if  he  ne- 
glects to  sue  out  seasonably  a  scire  facias  where  nan  est  inventus  is  returned 
to  a  ca.sa.  15  Mass.3i6.  And  he  cannot  excuse  himself  in  such  case,  unless 
he  give  notice  to  his  client  and  request  specific  instructions,  where  he  has 
doubts  of  the  expediency  of  the  measure.  Id.  ibid. 

If  an  attorney  bind  his  client  without  his  knowledge  or  consent,  he  is  an- 
swerable to  him  for  any  damage  he  may  thereby  sustain.  1  Pick.  462. 

If  an  attorney  have  the  money  of  a  client  in  his  hands,  and  pay  such  money 
to  the  credit  of  his  private  account  at  his  banker's,  and  that  banker  fail,  he 
will  be  liable  for  the  amount  to  his  client,  although  he  have  done  so  bond  fide, 
and  have  a  large  sum  of  money  of  his  own  at  that  banker's.  His  proper 
mode  would  be,  to  open  a  new  account  with  a  banker  in  his  own  name,  but 
to  the  credit  of  A.  B.'s  estate.  2  Carring.  Sf  Payne,  N.  P.  R.  59- 

Add  as  a  note  to  '  champerty,'  third  line  from  the  bottom,  p.  106,  *107: 
An  agreement  between  attorney  and  client,  that  the  former-shall  receive  for 
professional  services  a  certain  proportion  of  the  sum  recovered  in  a  suit,  is  void 
— such  agreement  coming  within  the  description  of  champerty.  1  Pick.  Mass. 
Rep.  415. 

After  'attorney,'  1.  4,  p.  107,  the  author  adds:  And  a  defendant,  having 
appeared  to  the  action  by  one  attorney,  cannot,  in  the  same  cause,  make  any 
application  to  the  court  by  another,  without  having  obtained  an  order  for 
changing  his  attorney.  1  Barn.  &  Cres.  654. 

Afier  l  writs,  &c.'  1.  26,  p.  110,  *111,  the  author  adds:  And  an  attorney 
employing  an  agent  to  do  business  for  his  client,  is  prima  facie  liable  to  the 
agent  for  his  bill,  although  the  latter  know  the  business  to  be  done  for  the 
client;  but  to  whom  the  credit  was  given,  is  a  question  for  the  jury.  2  Barn. 
&  Cres.  11.  3  Dowl.  &  Ryl.  195.  S.  C. 


CHAP.  V. 

After  '  outlawed,'  1.  34,  p.  117,  add:  But  the  costs  of  a  special  original 
were  allowed,  in  an  action  brought  on  a  bond,  the  penalty  of  which  was  more 
than  fifty  pounds,  though  the  sum  found  due  was  only  twenty  pounds.  2  Chit. 
Rep.  148. 

Instead  of  the  ref.  d,  p.  #120,  insert:  1  Sel.  Pr.  272.  Marsden  v.  Bell,  H. 
28  Geo.  III.  C.  P.  Imp.  C.  P.  271.  1  Taunt.  120. 

To  ref.  h,  p.  *120,  add:  And  see  further,  as  fo  the  teste  of  original  writs,  1 
Madd.  Chan.  15. 

Add  as  a  note  to  '  process,'  1.  35,  p.  125,  126:  In  the  K.  B.,  a  defendant 
served  with  a  copy  of  process  by  original,  has  eight  days  from  the  quarto  die 
post  of  the  return  of  the  process,  to  enter  an  appearance.  3  Barn.  Sf  Cres.  110. 

To  ref.  k,  p.  *127,  add:  2  Taunt.  399.  1  Marsh.  75.  2  Chit.  Rep.  357-  6 
Price,. 34.  1  Bing.  31 6. 

After  '  only,'  1.  4,  p.  *128,  add:  And  the  costs  of  a  distringas,  &c.  were 
directed  to  be  taxed,  and  that  the  sheriff  should  sell  the  issues  to  pay  such 
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costs,  though  the  defendant  had  appeared  after  the  issues  were  levied,  bal 
before  they  were  sold.  2  Chit.  Rep.  36. 

To  ref.  a,  p.  129,  add  :  And  see  5  Price,  522. 

To  ref.  c,  p.  1 32,  add  :  But  see  3  Price,  263.  Id.  266.  n.  5  Price,  522.  639- 
Post,  Chap.  VIII.  by  which  it  seems,  that  the  ancient  practice  of  issuing  writs 
of  distringas,  after  service  of  the  venire  facias,  in  the  Exchequer,  still  con- 
tinues. 

To  ref.  e,  p.  132,  add  :  And  see  8  Taunt.  57. 171. 

To  ref.  f,  p.  132,  add  :  8  Taunt.  57-  171.  3  Moore,  23.  8  Taunt.  693.  S.  C. 


CHAP.  VI. 

After  l  bankrupts,'  I.  15,  p.  135,  add :  A  bond  given  under  the  above  sta- 
tute, is  analogous  to  a  recognizance  of  bail  in  error:  and  therefore,  where  a 
member  of  parliament  had  given  a  bond,  with  two  sureties,  conditioned  for 
payment  of  the  sum  to  be  recovered  in  the  action,  and  before  trial  became 
bankrupt,  the  court  refused  to  order  the  bond  to  be  delivered  up  to  be  can- 
celled. 3  Barn.  &  Aid.  273.  1  Chit.  Rep.  731.  S.  C.  and  see  5  Barn.  &  Aid, 
250. 

To  note  a,  p.  136,  add:  But  see  5  Maule  and  Selw.  321.  and  see  2  Chit. 
Rep.  638,  9. 

After  '  peer,'  1.  4,  p.  136,  add:  But  the  motion  for  this  purpose  must  be 
made  as  soon  as  may  be,  and  before  interlocutory  judgment}  Lady  Napier's 
case,  T.  21  Geo.  III.  K.  B. 

To  ref.  e,  p.  136,  add:  7  Taunt.  679-  S.  C. 

After  '  county,'  1.  36,  p.  *137,  add  :  The  summons,  upon  process  by  origi- 
nal writ,  against  a  member  of  parliament,  omitted  to  describe  him  as  having 
privilege  of  parliament,  and  the  notice  at  the  foot  stated,  that  in  default  of  his 
appearance,  on  the  return  day  of  the  writ,  the  plaintiffs  would  cause  an  ap- 
pearance to  be  entered  for  him ;  and  the  court  held,  that  the  summons  was 
sufficient.  5  Maule  &  Sel.  321. 

Instead  of  note  h,  p.  *141,  the  author  has  substituted  the  following  one  ; 
For  the  proceedings  in  general  on  these  statutes,  see  2  Wms.  Saund.  374.  (l.) 
to  3S0.  (15.)  For  the  beginning  of  a  declaration  against  hundredors,  on  the 
statutes  of  hue  and  cry,  &c.  see  Append.  Chap.  VI.  §  30.  For  the  forms  of 
declarations  thereon,  see  3  Chit.  460.  462,  3.  For  the  evidence  in  support 
of  them,  see  Peake's  Evid.  277,  &c.  Phil.  Evid.  2  V.  l6l,  &c.  and  for  cases 
determined  on  the  riot,  acts,  see  Doug.  699-  5  Durnf.  &  East,  14.  7  Durnf.  & 
East,  496.  1  East,  615.  636.  1  Price,  343.  Holt  NL  Pri.  201.  203.  (n.)  1 
Barn.  &  Aid.  487-  3  Chit.  463,  4.  (n.)  Moore  Dig.  tit.  Riot;  and  for  those 
on  the  black  act,  see  1  Durnf.  &  East,  71.  2  Durnf.  &  East,  255.  3  East,  400. 
457.  8  East,  173.  3  Moore,  319-  3  Chit.  460.  (a.)  2  Barn.  &  Cres.  254. 
Moore  Dig.  tit.  Black  act. 


CHAP.  VII. 

After  'required,'  I.  8,  p.  150,  the  author  adds:  The  writ  of  exigent,  upon 
an  outlawry,  must  be  in  the  hands  of  the  sheriff,  at  the  time  the  defendant  is 
demanded ;  and  therefore,  where  a  sheriff  returned  to  a  writ  of  exigent,  and 
allocatur  exigent,  that  he  had  demanded  a  defendant  at  the  hustings,  upon 
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Jive  several  days,  on  three  of  which  the  writs  could  not  by  possibility  have 
been  in  his  hands,  the  court  held  that  the  returns  were  irregular.  3  Dowl.  & 
Ryl.55. 

After  l  made,'  1.  7,  p.  151,  the  author  adds  :  But  where  the  proclamations 
returned  by  the  sheriff,  could  not  by  possibility  have  been  made  between  the 
day  of  issuing  the  writ  and  the  day  of  the  return,  inasmuch  as  there  was  no 
county  court  or  general  quarter  sessions  of  the  peace  held,  at  which  the 
defendant  could  have  been  proclaimed,  while  the  writ  was  running,  the  court 
seemed  to  think  the  proceedings  were  irregular.!  3  Dowl.  &  Ryl.  55. 


CHAP.   VIII. 


To  <  process,'  1.  30,  p.  167,  *l68,  add  as  a  note :  The  affidavit  in  support 
of  a  rule  to  discharge  the  defendant  out  of  custody,  upon  the  ground  that  the 
writ  described  him  by  the  initial  of  his  christian  name  only,  must  set  out  the 
defendant's  christian  name  at  full  length  in  the  title.  8  Dotal.  Sf  Ryl.  423. 


CHAP.  IX. 

To  the  word  '  boundaries,'  1.  13,  p.  190,  add  as  a  note  :  Or  that  the  place- 
where  it  was  served  is  not  on  the  confines  of  the  county  into  which  it  issued. 
3Barn.8f  Cres.  158. 

After  « post,'  1.  19,  p.  190,  the  author  adds  :  Where  a  latitat  has  been 
served  by  mistake  on  a  wrong  person,  the  right  person  may  afterwards  be 
served  with  an  alias  capias  issued  thereon.  2  Barn.  &  Cres.  95.  3  Dowl.  & 
Ryl.  254.  S.  C. 

After  '  process,'  1.  21,  p.  190,  the  author  adds  :  But  where  the  defendant, 
on  being  served  with  a  copy  of  process  by  the  name  of  John,  observed  his 
name  was  Nicholas,  upon  which  the  person  who  served  it  was  about  to  alter 
the  name,  when  the  defendant  said,  "  never  mind  ;  I  am  the  person,  and  will 
take  care  of  it;"  the  court  notwithstanding  held,  that  the  service  was  irregu- 
lar, and  set  it  aside,  but  without  costs.   1  Chit.  Rep.  319. 

In  a  joint  action  against  two  or  more  defendants,  each  of  them  must  be 
served  with  a  copy  of  the  process.  Pr.  Reg.  351. 

After  *  only,'  1.  22,  p.  190,  *191,  the  author  adds  :  Whenever  the  defend- 
ant would  take  advantage  of  a  mistake  in  the  copy  of  process,  or  notice  to 
appear  thereto,  he  must  produce  the  copy  served,  and  swear  that  he  was  served 
with  no  other.  Barnes,  298.  and  see  1  Kenyon,  374.  And  where  there  is  an 
irregularity  in  the  notice  to  appear  to,  or  in  the  service  of  process,  the  rule 
should  be  to"  set  aside  such  service,  and  not  the  process  itself.  9  East,  528.  5 
Taunt.  652.  (a.)  664.  1  Chit.  Rep.  384.  1  Bing.  65.  1  Chit.  Rep.  6l6.  (o.) 
After 'amount,' 1.  17,  p-  194,  the  author  adds:  But  a  defendant  may  be 
arrested  on  a  guarantee,  or  undertaking  to  be  answerable  to  a  certain  amount, 
for  goods  sold  to  a  third  person,  in  the  event  of  his  failing  to  pay  for  them.  9 
Price,  115. 

•J-  Where  the  third  proclamation  was  made  at  the  door  of  the  church  of  the  parish 
of  which  the  defendant  was  described  to  be  in  the  writ,  and  in  the  bond  upon  which 
the  action  was  brought,  but  where  he  did  not  reside  at  the  time  when  the  procla- 
mation was  made,  the  court  reversed  the  outlawry  as  for  want  of  proclamations,  and 
ordered  bail  to  be  taken  to  pay  the  condemnation  money.  3  Barn.  &?  Cres.  529. 
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Add  as  a  note  to  '  arrest,'  1.  2,  p.  196:  Particularly  where  the  plaintiff 
knew  the  amount  of  the  balance  due  him.  4  Dowl.  Sf  Ryl.  653. 

To  the  same  word  the  author  adds:  And,  at  any  rate,  if  the  balance  did 
not  constitute  an  arrestable  debt,  the  defendant  would  be  entitled  to  his  costs, 
under  the  statute  43  Geo.  111.  c.  46.  §  3,  as  having  been  arrested  and  held  to 
bail,  without  any  probable  cause.  5  Barn.  513.  1  Dowl.  &  Ryl.  67-  S.  C. 

After 'copy,' 1.  33,  p.  201,*202,  the  author  adds:  So  in  the  Common 
Pleas,  where,  on  an  affidavit  of  deb!  sworn  before  and  filed  with  the  filacer 
for  Devonshire,  a  capias  ad  respondendum  issued  to  the  sheriff  of  that  county 
against  the  defendant,  who  not  being  found  there,  an  office  copy  of  such  affi- 
davit was  filed  with  the  filacer  for  London,  on  which  another  capias  issued, 
directed  'to  the  sheriffs  of  London,  under  which  the  defendant  was  arrested, 
the  court  held,  that  this  was  irregular;  for,  by  the  terms  of  the  statute,  an 
affidavit  must  be  made  before  a  judge,  or  commissioner  of  the  court  authorized 
to  take  affidavits,  or  before  the  officer  who  issues  the  process  or  his  deputy, 
and  in  this  case  therefore,  the  affidavit  should  have  been  sworn  before  and 
filed  with  the  filacer  in  London.  8  Taunt.  242.  2  Moore,  192.  S.  C* 

Add  as  a  note  to  '  crime,'  1.  2,  from  bottom,  p.  200, 1 :  A  plaintiff  convicted 
of  a  conspiracy,  is  not  incompetent  to  make  an  affidavit  to  hold  a  defendant 
to  bail.  4  Dowl.  Sf  Ryl.  144. 

Add  as  a  note  to  the  words  '  bank  notes,'  1.25,  p.  203.  *203  :  An  affida- 
vit to  hold  to  bail,  made  before  a  British  consul  in  a  foreign  country,  stated 
that  the  defendant  was  indebted  to  the  plaintiff  in  a  certain  number  of  pounds 
sterling:  Held  by  3  Js.  that  the  affidavit  was  insufficient,  inasmuch  as  it  did 
"not  appear  with  certainty  whether  defendant  were  indebted  in  British,  or  in 
Irish  sterling  money.  4  Barn.  Sf  Cres.  886.  7  Dowl.  Sf  Ryl.  478.  S.  C. 
Abbot,  C.  J.  dissentiente.  Jn  the  same  case,  it  is  made  a  question  whether 
a  British  consul  in  a  foreign  country  has  authority  to  administer  an  oath. 

After  <  stated,'  in  the  last  line  of  p.  202,  *203,  the  author  has  added  :  An 
affidavit  to  hold  to  bail  on  an  Irish  judgment,  must  shew  the  value  of  the  sum 
recovered  in  Irish  money.t  2  Chit.  Rep.  16. 

To  *  interest,' 1.  32,  p.  204,  *205,  add  as  a  note:  The  affidavit  in  debt  on 
bond  must  shew  that  the  bond  is  due  and  payable  at  the  time  of  the  arrest, 
otherwise  the  defendant  will  be  discharged  on  common  bail.  7  Dowl.  Sf  Ryl. 
232. 

After  '  condition,'  1.  18,  p.  205,  the  author  adds  :  So,  where  it  was  stated 
in  the  affidavit,  that  the  defendant  was  indebted  "  for  the  use  and  occupation 
of  a  certain  dwelling  house,  &c.  of  the  plaintiff,  held  and  enjoyed  by  the  de- 
fendant as  tenant  thereof,"  without  saying  he  was  tenant  to  the  plaintiff,  it 
was  deemed  sufficient.  9  Price,  322. 

After  <  action,'  1.  36,  p.  206,  *207,  the  author  adds  :  And,  in  that  court,  an 
affidavit  stating  that  the  defendant  was  indebted  to  the  plaintiff,  "  upon  and 
by  virtue  of  a  certain  charter-party  of  affreightment,  bearing  date,  &c.  for  and 


*  3  Bingh.  39.  accor.  If,  instead  of  a  testatum  a  second  capias  is  issued  into  an- 
other count}-,  a  new  affidavit  must  be  filed  with  the  filacer  of  the  second  county. 
Id.  Otherwise  where  the  filacer  for  the  two  counties  is  the  same  person.  Id.  2  Taunt. 
161.  Boyd  v.  Durand. 

f  As  to  an  affidavit  made  by  a  foreigner  in  England,  who  does  not  understand 
the  English  language,  if  in  the  jurat  it  be  certified  by  the  signer  of  the  bills  of  Mid- 
dlesex that  the  affidavit  was  interpreted  by  J,  C.  professor  of  languages,  (he  having 
first  sworn  that  he  understood  the  English  and  French  languages)  to  the  deponent, 
who  was  afterwards  sworn  to  the  truth  thereof:  it  was  held  to  be  sufficient,  without 
stating  either  that  the  person  who  made  the  affidavit  understood  either  the  French 
or  English  language,  or  that  the  interpreter  was.  sworn  dulv  to  interpret  the  oath  and 
affidavit.  4  Barn.  &  Ores.  358. 
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on  account  of  the  hire  of  a  ship,  let  to  hire  by  the  plaintiff  to  the  defendant, 

and  by  him  taken  for  a  certain  voyage  from to ,"  was  deemed 

sufficient.  1  Bing.  242. 

To  '  discretionary,'  1.  29,  p.  213,  *214,  add  as  a  note  :  If  a  defendant  be 
held  to  bail  for  a  debt  which  is  clearly  and  manifestly  not  due,  it  seems  the 
court  will  discharge  him  out  of  custody;  but  in  general  they  will  not  try  the 
merits  on  affidavits.  6  Dowl.  &  Ryl.  24.  For  instances  in  which  this  was 
done,  see  the  judgment  of  Abbot,  C.  J.  Ibid. 

After 'debts,' 1.  12,  p.  216,  the  author  adds  :  So  where  the  servant  of  an 
ambassador  did  not  reside  in  his  master's  house,  but  rented  and  lived  in  an- 
other, part  of  which  he  let  in  lodgings;  the  court  held,  that  his  goods  in  that 
house,  not  being  necessary  for  the  convenience  of  the  ambassador,  were  liable 
to  be  distrained  for  poor  rates.  1  Barn.  &  Cres.  554.  2  Dowl.  &  Ryl.  833.  S. 
C.  And  where  the  wife  of  an  ambassador's  secretary  was  arrested,  upon  a 
writ  issued  against  her  and  her  husband,  the  court  refused  to  quash  the  writ, 
though  the  husband  swore,  that  before  and  at  the  time  of  the  arrest,  he  was  in 
the  actual  employment  of  the  ambassador,  and  in  daily  attendance  upon  him, 
in  writing  dispatches  and  other  official  documents;  it  not  being  sworn  that  he 
was  a  domestic  servant,  or  employed  in  the  ambassador's  house.  3  Dowl.  & 
Ryl.  25. 

After  '  woman,'  1.  19,  p.  220,  *221,  the  author  adds  :  So  that  court  would 
not,  upon  a  summary  application,  cancel  the  bail  bond,  and  permit  the 
defendant  to  enter  a  common  appearance,  where  a  great  part  of  the  debt  sued 
for  was  contracted  before  she  disclosed  her  coverture,  and  it  appeared  that  she 
had  acted  with  great  duplicity  in  eluding  payment,  and,  at  the  time  of  the  ap- 
plication, was  residing  out  of  the  jurisdiction  of  the  court.  1  Bing.  344. 

After  '  marriage,'  1.  22,  p.  220,  *221,  the  author  adds  :  But  where  a  mar- 
ried women  had  been  arrested  as  acceptor  of  a  bill  of  exchange,  at  the  suit 
of  an  administratrix,  to  whose  intestate  the  bill  was  indorsed,  the  court  ordered 
the  bail-bond  to  be  delivered  up  to  be  cancelled,  on  an  affidavit  that  the 
drawer  and  intestate  knew,  at  the  time  the  bill  was  drawn  accepted  and  in- 
dorsed, that  the  defendant  was  married.  2  Moore,  211.  If  a  plaintiff  know- 
ingly arrest  a  married  woman,  the  court  of  Common  Pleas  will  make  him 
pay  the  costs  of  the  motion  for  her  discharge:  3  Taunt.  307.  And,  in  the 
Exchequer,  the  court  would  not  order  a  feme  covert  to  pay  costs,  nor  impose 
any  terms,  on  her  being  discharged,  although  it  was  sworn  that  she  was 
carrying  on  business  on  her  own  separate  account,  and  that  the  action  was 
brought  for  goods  furnished  to  her  in  the  way  of  her  trade. 

After  debt,  1.  35,  p.  222,  #223r  the  author  adds  :  A  witness  is  not  privi- 
leged from  arrest  by  his  bail,  on  his  return  from  giving  evidence.  3  Stark.  Ni. 
Pri.  132.  And  whece  he  has  absconded  from  his  bail,  he  may  be  retaken  by 
them,  even  during  his  attendance  in  court.  Dowl.  &  Ryl.  Ni.  Pri.  20.  and  see 
1  Sel.  Prac.  180. 

To  <  act,'  1.  14,  p.  234,  5,  add  as  a  note :  Accord.  4  Dowl.  Sf  Ryl.  154.  K. 
B.  where  it  was  held  that  a  defendant  who  had  given  a  promise  to  pay  a  debt 
as  to  which  he  had  been  discharged  under  an  insolvent  act,  could  not  be 
arrested  and  held  to  bail  upon  such  promise. 

After  '  discharge,'  1.  18,  p.  237,  the  author  adds  :  And  where  the  return  to 
a  writ  of  latitat  stated  that  the  defendant  was  insane,  and  could  not  be  re- 
moved without  great  danger,  and  continued  so  till  the  return  of  the  writ,  the 
court  of  K.  B.  refused  an  attachment  against  the  sheriff.  4  Barn.  &  Aid.  279- 
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CHAP.  XI. 

To  'only,'  1.  14,  p.  244,  5,  add  as  a  note  :  '  The  party  is  not  compelled  to 
rely  on  such  a  bond,  but  may  say  to  the  Sheriff,  if  you  take  only  one  security, 
I  shall  resort  lo  you.  It  niiaht  lead  to  mischievous  consequences  if  I  were  to 
decide  otherwise,  and  sheriff's  officers  would  be  under  frequent  temptation  to 
receive  money  for  taking  only  one  security.'  Per  Best,  C.  J.  2  Bingh.227- 
and  see  (he  ease. 

Add  as  a  note  to  'damages,'  1.  44,  p.  250,  *251  :  An  action  lies  for  ma- 
liciously holding  a  party  to  bail,  although  he  is  never  arrested,  but  is  told  that 
there  is  a  writ  out  against  him,  and  he  goes  to  the  sheriff's  officer  and  gives 
bail.  2  Carring.  Sf  Payne,  605.  where  see  the  form  of  a  declaration  in 
such  case. 

After  'negligent,'  1.  16,  p.  258.  the  author  adds:  And  where  the  defend- 
ant was  already  a  prisoner  in  the  county  gaol,  when  the  plaintiff's  writ  issued 
against  him,  and  afterwards  escaped,  the  court  of  Common  Pleas  refused  to 
set  aside  an  attachment  against  the  sheriff,  for  not  bringing  in  the  body,  and 
drive  the  plaintiff  to  bring  his  action  against  the  sheriff  for  the  escape;  in 
which  case  the  amount  of  the  damages  might  be  inquired  into,  and  the  sheriff 
be  thereby  enabled  to  have  his  remedy  over  against  the  gaoler,  in  case  a 
verdict  should  be  obtained  against  him.  1  Bing.  156. 


CHAP.  XII. 

After  '  amended,'  1.  27,  p.  267,  8,  the  author  adds:  Where  the  plaintiff, 
having  sued  out  a  writ  against  four  defendants,  for  separate  cause  of  action, 
and  filed  separate  declarations  against  three  of  them  conditionally,  and  given 
three  separate  rules  to  plead,  afterwards  entered  a  common  appearance, 
according  to  the  statute,  for  all  the  three  defendants,  and  signed  three  separate 
interlocutory  judgments  for  want  of  a  plea,  the  court  of  King's  Bench  held 
this  to  be  irregular:  For,  by  declaiing  separately  against  the  three  defend- 
ants, the  plaintiff  had  made  three  separate  causes,  and  had  thereby  elected  to 
proceed  separately;  and  by  the  practice  of  the  court,  he  ought  to  have  entered 
a  separate  appearance  for  each  of  them.  5  Barn.  &  Aid.  892.  1  Dowl.  &  Ryl. 
545.  S.  C. 

After  '  debts,'  1.  15,  p.  270,  the  author  adds  :  A  person  resident  in  Englaiid 
has  been  admitted  to  be  bail,  in  respect  of  mortgage  money  secured  on  an 
estate  in  Ireland,  Per  Cur.  JV1.  42  Geo.  III.  K.  B.  but  see  1  Sel.  Pr.  l6l. 
where  it  is  said,  that  property  in  Scotland  is  not  sufficient,  because  it  is  not 
liable  to  the  process  of  the  court :  and,  in  the  Common  Pleas,  it  seems  that  the 
court  will  permit  the  bail  to  justify  as  tenant  by  the  curtesy  of  lands  in  the 
Isle  of  Man,  without  an  affidavit  or  other  evidence  that  the  law  of  tenancy  by 
the  curtesy  prevails  there.  8  Taunt.  148.  But  a  copyhold  estate  of  the  bail, 
in  right  of  his  wife,  is  not  sufficient  to  qualify  him  to  become  bail.  2  Chit. 
Rep.  97.  And  though  it  has  been  ruled  in  the  bail  court,  that  long  beneficial 
leases,  at  small  rents,  are  sufficient  to  entitle  bail  to  justify.  Id.  9G.  Per  Bay- 
ley.  J.  yet  this  point  does  not  seem  to  be  settled.  Id.  Ibid. 

After  '  fresh  bail,'  1.  7,  p.  271,  the  author  adds  :  The  husband  of  a  defend- 
ant, who  had  married  after  the  arrest,  and  before  the  return  of  the  writ,  has 
been  allowed  to  become  bail.  2  Chit.  Rep.  94. 

To  '  defendant,'  1.  10,  p.  271 ,  add  as  a  note  :  So  the  sheriff  may  put  in  bail 


ADDENDA.  1265 

before  the  return  of  the  writ;  Per  Borrough,  J.  2  Bing.  271.  C.  P.  for  the 
purpose  of  having  the  defendant  surrendered.  The  advantage  of  this  course 
is  to  exonerate  himself,  where  the  surety  in  the  bail  bond  has  become  insolvent. 

Note  to  '  term,'  1.  13,  p.  279,  280 :  If  bail  do  not  justify  in  four  days  after 
exception,  the  plaintiff  is  at  liberty  to  proceed  on  the  bail  bond,  although  from 
the  bail  having  been  put  in  sooner  than  was  necessary,  the  rule  for  bringing 
in  the  body  has  not  expired,  and  the  sheriff  is  not  liable  to  an  attachment.  4 
Barn,  gf  Cres.  864.  K.  B. 

After'  contrary,'  1.  15,  p.  282,  3,  the  author  adds:  And  where  one  of  the 
sureties  in  a  replevin  bond  was  a  material  witness  in  the  cause,  the  court 
granted  a  rule  for  substituting  another  surety  in  his  place,  upon  giving  the 
defendant's  attorney  notice  of  such  rule.  1  Bing.  92. 

After  '  notice,'  1.  24,  p.  2S6,  7,  the  author  adds:  An  affidavit  that  A.  and 
B.  and  each  of  them,  were  worth  double  the  sum  sworn  to  in  the  affidavit  to 
hold  to  bail,  exclusive  of  all  debts  due  to  any  other  person,  is  sufficient.  2 
Chit.  Rep.  95.  And  the  affidavit  of  justification  need  not  be  sworn  before  the 
same  commissioner,  as  the  affidavit  of  taking  the  bail.  Id.  91. 

Note  to  the  same:  A  clerk  in  a  mercantile  house, described  in  the  notice  of 
justification  as  "gentleman,"  was  rejected  as  bail,  merely  on  account  of  the 
misdescription.  7  Dowl.  8c  Ryl.  772. 

Bail  rejected  where  he  was  to  receive  a  commission  on  the  amount  for  which 
he  proposed  to  justify.  7  Dowl.  &  Ryl.  783. 

After  'affidavits,'  1.  33,  p.  286,  7,  the  author  adds:  And,  in  the  Common 
Pleas,  if  the  justification  of  bail  by  affidavit  be  opposed  by  another  affidavit? 
stating  the  insolvency  of  one  of  the  bail,  the  court  will  not  allow  the  matters 
of  the  latter  affidavit  to  be  answered.  5  Moore,  482. 

After  '  debts,'  1.  13,  p.  295,  the  author  adds  :  A  bail  has  also  been  rejected^ 
on  the  ground  of  insufficiency,  who  admitted  that  he  had  been  bail  before, 
but  did  not  know  in  how  many  actions,  or  for  what  sums;  Lofft,  72.  194.  or 
swore,  that  he  did  not  know  whether  he  had  been  arrested  or  not,  during  the 
space  of  two  years;  2  Chit.  Rep.  95.  or  who  had  suffered  his  father  to  receive 
parochial  relief,  Id.  78.  or  his  children  to  be  in  the  workhouse,  without  assign- 
ing a  sufficient  reason ;  Id.  77.  or  because  his  name  was  on  the  books  of  the 
King's  Bench  prison,  as  a  prisoner,  and  the  action,  though  supersedeable,  was 
not  actually  superseded.  Per  Cur.  M.  21  Geo.  III.  K.  B.  And  it  seems,  that 
when  the  court  orders  the  bail  to  submit  their  property  to  inspection,  in  order 
to  ascertain  its  sufficiency  to  enable  them  to  justify,  the  plaintiff  may  cause  it 
to  be  appraised  by  a  broker.  2  Chit.  Rep.  80.  But  it  is  no  objection  to  bail, 
that  he  had  been  transported  thirty  years  before.  2  Chit.  Rep.  98.  And  it 
seems,  that  the  circumstance  of  not  knowing  the  defendant,  being  only  a  mark 
of  suspicion,  may  be  explained  away.  Id.  97>  8.  So,  it  is  no  objection  to  bail, 
that  they  are  liable  as  indorsers  of  the  bill  of  exchange  on  which  the  action  is 
brought.  2  Bos.  &  Pul.  526.  1  Chit.  Rep.  287-  305.  But  it  is  said  to  be  a 
general  rule,  that  so  long  as  there  are  outstanding  dishonoured  bills,  which 
are  not  renewed,  nor  the  right  of  proceeding  upon  them  suspended,  a  person 
liable  thereon  cannot  justify  as  bail.  2  Chit.  Rep.  79.  And  a  bail  was  rejected, 
who  had  been  bail  to  the  sheriff  in  a  former  action,  and  not  excepted  to,  it 
appearing  that  his  property  was  not  sufficient  for  both  actions;  though  time 
was  allowed  to  add  and  justify  another  bail.  2  Blac.  Rep.  956,  7-  It  has  been 
doubted,  in  the  Common  Pleas,  whether  it  is  a  sufficient  objection  to  bail, 
that  he  lives  within  the  verge  of  the  court ;  but  it  seems  that  this,  without  other 
suspicious  circumstances,  such  as  his  being  much  in  debt  and  the  like,  is  not 
sufficient.   1  Sel.  Pr.  171. 

After  '  but,'  I.  36,  p.  296,  7,  the  author  adds :  From  a  late  case  it  seems, 
that  nothing  but  an  unforeseen  accident  of  a  serious  nature  will,  in  that  court, 
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be  deemed  a  sufficient  excuse  for  the  nonattendance  of  the  bail,  or  a  good 
ground  for  allowing  time  to  substitute  other  persons  in  their  stead.  1  Bing. 
35[).     And 

After  'judgment,'  1.  8,  p.  306,  the  author  adds:  And  the  render  may  be 
made  not  only  by  the  bail  put  in  by  the  defendant  himself,  but  also  by  such 
as  are  put  in  by  the  sheriff,  or  his  bail,  for  their  own  indemnity:  And  after 
final  judgment,  we  have  seen,  the  defendant's  bail  may  put  in  fresh  bail,  for 
the  purpose  of  rendering  him.  When  bail  above  are  put  in,  the  principal  is 
supposed  to  be  delivered  into  their  custody  by  the  court;  4  Inst.  178.  2  Hawk. 
P.  C.  88.  as  is  evident  from  the  language  of  the  bail-piece,  which  states  him 
to  be  delivered  to  bail,  &c. :  and  it  is  said,  that  they  have  their  principal 
always  in  a  string,  which  they  may  pull  whenever  they  please,  and  render 
him  in  their  discharge.  6  Mod.  231.  The  bail  may  also  take  their  principal 
on  a  Sunday,  in  order  to  render  him;  and  they  may  even  take  him  during 
his  examination  before  commissioners  of  bankrupt;  or  going  to  a  court  of 
justice.  1  Sel.  Pr.  180.  So,  they  may  justify  entering  the  house  of  a  third 
person,  in  which  the  principal  resides,  the  outer  door  being  open,  in  order  to 
seek  after,  for  the  purpose  of  rendering  him,  although  the  principal  was  not 
in  the  house  at  the  time.  2  H.  Bl.  120.  When  the  principal  is  taken,  one  of 
the  bail,  it  is  said,  must  always  remain  with  him;  for  they  cannot  depute  their 
right  of  custody  to  another,  without  the  defendant's  consent  in  writing,  till  he 
be  rendered;  1  Sel.  Pr.  180.  but  it  has  been  determined,  that  a  third  person 
may  assist  the  bail  in  taking  their  principal,  and  may  lawfully  detain  him, 
although  the  bail  do  not  continue  present.  3  Taunt.  425. 

To  '  prison,'  1.  17,  p-  310,  add  as  a  note:  Where  the,  principal  is  surren- 
dered in  discharge  of  his  bail,  and  is  thereupon  committed  to  the  custody  of 
the  sheriff  by  order  of  court,  it  is  the  duly  of  the  sheriff  to  procure  a  copy  of 
the  order  of  court,  and  not  the  duty  of  the  plaintiff  to  deliver  it  to  him;  and 
if  the  sheriff  allow  the  principal  to  go  at  large,  because  such  order  has  not 
been  delivered  to  him,  it  is  an  escape.  2  Mass.  547-  Randal  v.  Bridges. 

To  'charges,'  1.  33,  p.  311,  12,  add  as  a  note:  Where  a  defendant  was 
rendered  after  judgment,  in  discharge  of  his  bail,  but  notice  thereof  was  not 
given  until  after  execution  had  been  regularly  issued  and  executed  against  the 
bail,  the  court  set  aside  the  execution,  and  entered  an  exoneretur  on  the  bail- 
piece  on  payment  of  costs.  3  Barn.  &  Cres.  112. 

To  '  chambers,'  1.  29,  p.  312,  13,  add  as  a  note:  A  cause  commenced  in 
the  C.  P.  was  removed  by  error  unto  the  K.  B.  where  judgment  was  affirmed 
asainst  the  defendant  who  then  brought  error  to  the  House  of  Lords.  The 
defendant,  while  the  cause  was  in  the  K.  B.,  having  surrendered  himself  to 
the  prison  of  that  court :  Held,  that  the  bail  might,  notwithstanding,  while  the 
appeal  was  yet  pending  in  the  House  of  Lords,  enter  up  an  exoneretur  upon 
the  recognizance  of  bail  remaining  in  the  C.  P.  2  Bingham,  18.  C.  P. 

To  '  exchange,'  1.  10,  p.  314,  add  as  a  note:  After  issue  joined  in  assumpsit 
for  goods  sold,  the  plaintiff  added  a  special  count  for  not  delivering  a  bill  of 
exchange,  and  having  recovered  on  that  count  only:  it  was  held,  that  the 
bail  were  discharged.  4  Dowl.  fy  Ryl.  619.  See  also  4  Dowl.  $  Ryl.  243. 


CHAP.  XIII. 

After  'costs,  &c.'  1.  13,  p.  331,  the  author  adds  :  Where  the  sheriff  had 
untruly  returned  to  a  capias,  that  he  had  taken  the  defendant,  whose  body 
remained  in  prison  under  his  custody,  the  court  of  Common  Pleas  refused  to 
allow  him  to  amend  his  return,  by  striking  it  out,  and  making  another,  accord- 
ing to  the  fact.  1  Bing.  156. 


ADDENDA.  127! 

After  'officer,'  1.  15,  p.  338,  the  author  adds:  And  in  general,  the  court 
will  not  set  aside  an  attachment  against  the  sheriff  on  the  ground  of  delay, 
unless  there  have  been  gross  laches  on  the  part  of  the  plaintiff,  to  the  preju- 
dice of  the  sheriff.*  2  Chit.  Rep.  53. 


CHAP.  XV. 

After  'court,'  1.  33,  p.  400,  1,  the  author  adds  :  A  certiorari  a1wa)'s  lies 
to  remove  proceedings  under  penal  statutes,  unless  it  be  expressly  taken 
away ;  but  an  appeal  never  lies,  unless  it  be  expressly  given  by  the  statute. 
3  Dowl.  &  Ryl.  35.  and  see  id.  275.  301.  2  Barn.  &  Cres.  228.  3  Dowl.  & 
Ryl.  306.  S.  C. 

Add  as  a  note  to  the  word  '  not,'  1.  13.  p.  401,  2 :  It  is  a  general  rule,  that 
a  certiorari  does  not  lie  to  remove  a  cause  from  an  inferior  court,  after  judg- 
ment signed  there;  especially  where  the  defendant  suffered  judgment  by 
default.  7  Dowl.  $  Ryl.  769. 

Add  as  a  note  to  '  below,'  1.  20,  p.  407:  The  return  to  a  writ  of  certiorari 
to  remove  proceedings  from  an  inferior  court  into  the  K.  13.  setting  out  a 
copy  of  the  record,  but  not  returning  the  record  itself,  is  irregular,  and  the 
court  quashed  the  writ  on  motion.  6  Dowl.  Sf  Ryl.  497- 

Add  as  a  note  to  '  there,'  1.  2,  from  bottom,  p.  414,  15 :  So,  where  a  de- 
fendant removes  proceedings  from  an  inferior  court  by  certiorari,  the  plaintiff 
is  not  bound  to  follow  the  suit.  In  such  case,  if  the  defendant  sign  judgment 
of  non-pros  for  want  of  a  declaration,  he  is  irregular,  and  is  not  entitled  to 
costs.  7  Dowl.  8f  Ryl.  104. 


CHAP.  XVI. 

Add  as  a  note  to  'severally,'  I.  9,  p.  423  :  This  rule  [where  several  de- 
fendants are  held  to  bail  for  a  joint  cause  of  action  they  ought  to  be  declared 
against  jointly]  applies  to  contracts,  and  does  not  hold  in  torts;  therefore 
when  two  are  held  to  bail  for  an  assault  and  battery,  the  plaintiff  may  declare 
against  one.  5  Dowl.  fy  Ryl.  622. 

After  declaration,  1.  8,  p.  431,  the  author  adds:  And  where  a  cause  of 
action  arose  on  the  29th  January,  being  the  first  day  of  the  4th  year  of  the 
seign  of  his  present  majesty,  and  the  declaration  was  entitled  "  Saturday 
next  after  fifteen  days  of  Saint  Hilary,  in  Hilary  term,  in  the  third  year  of 
King  George  the  Fourth,"  which  would  be  the  first  of  February,  in  the  4th 
year  of  his  reign,  the  court  on  demurrer  held  that  the  declaration  was  properly 
entitled,  though  plaintiff  appeared  in  terms  to  have  commenced  his  action 
before  the  cause  of  it  had  arisen.t  2  Dowl.  &  Ryl.  868. 

*  Where  the  rule  to  bring  in  the  body,  served  on  the  5th  of  Jul}-,  expired  on  the 
second  day  of  Michaelmas  term:  Held  by  Best,  C.  J.  St  Gaselee,  J.  Park  &  Bur- 
hough,  Js.  diss,  that  the  sheriff  was  not  discharged  by  the  plaintiff's  having,  on  the 
7th  of  July  preceding,  and  previously  to  the  justification  of  bail,  consented  to  an 
order  to  stay  proceedings  on  payment  of  debt  and  costs  within  a  month.  2  Bingk. 
366. 

f  It  is  no  error  to  entitle  the  declaration  of  Michaelmas  term  generally,  (which 
therefore  relates  to  the  first  day  thereof,  November  6th,)  though  the  cause  of  action 
is  stated  in  it  to  have  accrued  on  the  18th  of  November.  2  Bi?ighA69.  Exch,  Ch,  in  Er. 
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CHAP.  XVII. 

After  'justify,' 1.  24,  p.  477,  the  author  adds:  And  where  the  plaintiff 
declared  de  bene  esse,  and  the  defendant  pleaded  in  abatement,  before  he 
had  put  in  special  bail,  and  the  plaintiff,  treating  his  plea  as  a  nullity,  signed 
interlocutory  judgment,  the  court  held  it  to  be  regular.  2  Dowl.  &  Ryl.  252. 

After  '  it,'  1.  35,  p.  483,  4,  the  author  adds:  And,  in  the  Common  Pleas, 
a  defendant,  under  terms  of  pleadiug  issuably,  cannot  assign  special  causes  of 
demurrer,  even  though  the  causes  assigned  be  matter  of  substance.  1  Bing. 
S?9. 


CHAP.  XXI. 

After  note  t,  p.  5G4,  add  as  a  second  note :  Where  an  affidavit  answered 
a  rule  nisi  for  setting  aside  proceedings  for  irregularity,  with  costs,  but  was 
written  in  a  cramped  and  slovenly  hand,  the  court  on  that  ground  refused  to 
grant  the  costs  of  the  application.  8  Dowl  $  Ryl.  114. 
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JATEMENT,  *147.  374. 
of  part  of  writ.  694. 

suit,  by  death  of  parties.  965,  &c.  1168,  he. 
writs  of  error.  1217.  1219,  20,  21. 
pleas  in;  see  tit.  Pleas  and  Pleading. 
time  for  pleading.  474,  5.  691,  2.  768. 
after  imparlance.  474,  5.  483.  691,  2.  730. 
cannot  be  filed,  before  plaintiff  has  declared.  691» 
defendant  has  appeared.  Id. 
put  in  bail.  477. 
affidavit  of  truth  of.     See  tit.  Affidavits. 
not  amendable.  690. 
discountenanced.  327.  641.  831. 
need  not  be  demurred  to  specially.  690.  752. 
quashing:  693. 

scire  facias  after.  982. 
amendments  after.  753. 
calling  for  residences,  and  additions,  of  persons  jointly  liable  with  defendant.  578. 
replication  to  plea  of  misnomer  in.  687.  (y.) 
verdict  on  plea  of  misnomer.  694. 

judgment  for  want  of  plea  in  due  time.  475.  483.  (a.)  612,  13.  692,  3. 
affidavit  of  truth  of  plea.  611,  12.  692,  3. 
defective  affidavit.  693. 
of  cassetur  billa,  vel  breve.  *429.  730.  737. 
on  nul  tiel  record.  804. 
entering  proceedings,  after  judgment  of  respondeat  ouster.  771,  8. 
suggestion  for  costs,  on  court  of  conscience  act,  after  verdict  on  plea  in.  996. 
matter  pleadable  in,  cannot  be  moved  in  arrest  of  judgment.  951. 
costs  in.     See  tit.  Costs. 
ABBREVIATIONS, 

when  allowed,  in  bills  of  costs.  328,  9. 
ABIDING  by  Pleas.     See  tit.  Pleas  and  Pleading. 
ACCEDAS  ad  CURIAM, 

what,  and  when  it  lies.  35.  *416,  17,  18,  19.  1246. 
form  of.  417,  18. 
fee  on  issuing.  *120.  (/.) 
what  the  sheriff  must  do  under  it.  *418. 
cannot  be  had  without  showing  cause.  Id. 
effect  of.  Id. 

receipt  and  allowance  of.  Id. 

return  of,  and  proceedings  on,  the  same  as  on  a  recordari  facias  loquelam;  foe 

which  see  that  title. 


INDEX 

ACCORD  and  SATISFACTION, 
pica  of.  695,  6.  699.  702. 

when  pleaded,  or  given  in  evidence.  699.  702.  705. 
ACCOUNT, 

action  of;  1,  2. 

for  balance  of  merchants  accounts,  &x.  2. 
limitation  of.  14. 

appointment  of  auditors  in.  Addenda  to  p.  2. 
process  in;  125.  145. 

of  outlawry.  148. 

declaration  in.  438. 

judgment  in.  1237. 

costs  in.  1014. 

ACCOUNT  STATED, 

plea  of,  bad.  699.  (».-) 

money  awarded  on  submission  without  deed,  may  be  recovered  under  count  ott. 

887. 
bail  in  error  not  required  in  debt  on.  1206. 
AC  ETIAM,  169,  &c. 

unnecessary,  for  sum  not  exceeding  forty  pounds.  164. 174. 
must  specify  sum,  when  more.  170. 
necessary,  in  process  against  bail.  Id.  1149. 
against  several  defendants.  168,  9. 
on  process  in  C.  P.  174. 
declaring  by  the  bye  on,  in  C.  P.  430. 
variance  from,  in  declaration.  314.  459. 
ACKNOWLEDGEMENT, 

of  debt,  when  sufficient,  or  not,  to  take  case  out  of  statute  of  limitations,  18, 

19,  20,  21,  &c, 
not  sufficient  to  warrant  execution  pending  error.  575. 
ACQUITTAL, 

plea  of  former.  695,  6. 
of  one  of  several  defendants,  on  trial.  910. 
new  trial  after,  in  criminal  cases.  942,  3. 
costs  on.  1023.  1029. 
ACTIONS, 

criminal.  1. 
civil:  Id. 
real.  Id.    See  tit.  Real  Actions. 
personal; 

upon  contracts:  1. 

account.  Id.  2. 

assumpsit.    See  tit.  Assumpsit. 
covenant.  3. 
debt.  Id.  4. 
annuity.  4. 

scire  facias.  Id.    See  tit.  Scire  Facias, 
for  wrongs:  4. 
case,  Id.  5. 

for  torts  to  persons;  Id. 

individually.  Id. 
relatively:  Id. 

crim.  con.  Id.  712. 
personal  property.  5. 
real  property;  4.  5. 

corporeal.  5. 
incorporeal.  Id. 
detinue.  6. 
replevin.  Id. 
trespass  vi  et  armis.  Id. 
by  whom  brought; 

upon  contracts :  Id.  7. 

by  overseers  on  bastardy  bonds.  7.  (&.) 

or  against  trustees  of  friendly  societies.  Id. 
for  wrongs.  7,  8. 
election  of.  8. 
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ACTIONS, 
personal; 

circuity  of.  9. 

joinder  in.     See  tit.  Joinder. 
limitation  of.  13,  &c. 
notice  of.  26,  &c. 
means  of  commencing; 
in  King's  Bench.  105. 
Common  Pleas.  Id. 
Exchequer.  Id- 
mixed.  1.  35. 

penal.     See  tit.  Penal  Actions. 
trifling.  565,  &c. 
for  costs.  89,  he. 

upon  attorney's  bill,  pending  taxation:  99. 
evidence  in.  *99. 
awards.  618.  887,  &c. 
bail  bonds;  319,  20.  322.  633. 

against  principal  and  bail  separately,  not  in  general  allowed.  322, 
by  sheriffs,  &c; 

on  bail  bond,  taken  on  attachment.  243.  (d.)  244. 
must  be  brought  in  same  court,  in  K.  B.  322. 
aliter  in  C.  P.  and  Exchequer.  Id. 
of  debt  for  poundage.  1084. 

trespass,  or  trover,  for  goods  taken  in  execution.  1044. 1052. 
lie  not  for  money  paid,  after  escape.  245. 

expenses  of  execution,  when  goods  are  unsold.  1084. 
against  sheriffs,  &c.; 

assumpsit,  debt,  or  account,  for  money  levied.  1058. 

staying  proceedings  in.  572.  1057. 
case,  for  not  taking  bail  bond:  244. 

evidence  in.  Id. 
replevin  bond.  1079. 
assigning  bail  bond.  259. 
extortion.  254,  5,  6.  1024.  1085. 
escapes;  5. 

on  mesne  process:  245.  257,  8,  9.307.331,  2, 3.  374.487,  8, 
evidence  in.  259.  *260.  (e.) 
final  process.  253. 1069.  1071. 
false  returns.  5.  331,  2.  913.  1061. 
taking  insufficient  pledges,  &c.  5.  337.  (/.)  1079. 
removing  goods,  without  paying  landlord,  on  execution:  1055,  6, 
by  whom  brought.  1055. 
declaration  in.  Id.  1056. 
evidence  in.  Id. 

variance  between  declaration  and  evidence.  *440.  (g.) 
trover,  by  assignees  of  bankrupt.  1049. 

trespass,  for  arresting  plaintiff,  or  taking  his  goods,  by  a  wrong  name.  *127, 

687,  8, 
entry,  under  sale  by  bailiff,  1049. 

giving  possession  of  more  than  is  recovered  in  ejectment.  1081, 
lie  not,  for  arresting  peer.  *217. 

witness.  *221. 

certificated  bankrupt,  or  person  discharged 
under  insolvent  act.  234,  5. 
clergyman,  attending  divine  service.  *241.  (a.) 
for  selling  goods,  after  bankruptcy.  1048. 
for  penalties,  on  Lords'  act.  255. 
relating  to  customs  and  excise,  by  whom  brought.  568. 
concerning  lotteries.  Id. 

stamp  duties.  Id. 
staying  proceedings  in.    See  tit.  Staying  Proceedings. 
consolidating.     See  tit.  Consolidating  Actions, 
scire  facias  and  error  considered  as  actions.  1139,  40.  1194.  1208.- 
ACTS  or  PARLIAMENT,  850. 
public.  Id, 
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ACTS  of  PARLIAMENT, 

private.  850. 
evidence  of.  Id. 
ADDING  Pleas.     See  tit.  Pleas  and  Pleading. 
ADDITIONS, 

of  parties,  calling  for.  578.  678. 
statute  of; 

when  it  may  be  pleaded.  687. 
when  not.  *159.  687. 
plea  of,  a  nullity,  in  C.  P.  611. 
amendment  after.  745. 
ADJOURNMENT, 

of  essoin.  *126.  *471. 
execution  of  inquiry.  528,  9. 
ADJOURNMENT  DAY, 
notice  of  trial  for.  814. 
entering1  causes  for.  871. 
in  Exchequer  Chamber.  1234. 
ADMINISTRATORS.    See  tit.  Executors  and  Administrators, 
de  bonis  non ; 

scire  facias  by  or  against.  1172.  3. 
ADMIRALTY  COURT, 

limitation  of  suits  in.  15.  Addenda,  p.  15. 
sentences  in.  851. 
ADVOWSON, 

amendment  in  recovery  of.  760. 
in  gross,  not  extendible  on  elegit.  1075. 
AFFIDAVITS, 

of  cause  of  action; 

in  what  cases  requisite.  185,  6. 
in  actions  against  prisoners.  *362,  3,  4. 
by  whom  made.  200,  1. 

by  third  person,  cannot  be  answered  by  affidavit  that  plaintiff  is  a  trans- 
ported felon.  *201. 
before  whom  made.  169.  175.  201,  2. 

must  contain  deponent's  place  of  abode,  and  addition.  200.  1. 
aliter  of  defendant's.  *  201. 

what  a  sufficient  description  of  place  of  abode,  or  addition.  Id. 
when  made.  169. 175. 
where.  *202. 

must  not  be  entitled  in  a  cause.  202.  498,  9. 
need  not  be  entitled  in  any  court.  202. 

purporting  to  have  been  sworn  before  deputy  filacer,  sufficient.  Id. 
jurat  of,  when  sworn  in  court.  Id. 

before  a  judge.  Id. 
common.  192,  3. 
special.  192,  3, 4. 
made  abroad.  *187.  *203. 

in  Scotland  or  Ireland,  Id. 
form  of,  on  Irish  judgment.  Id. 

in  England,  to  arrest  in  Ireland.  Id.  (A.) 
must  be  direct  and  positive.  204. 
certain  and  explicit.  lb. 
single.  *213. 
as  deponent  believes,  when  sufficient.  204. 
by  executor  or  administrator.  204. 
assignee  of  bankrupt.  Id.  *211. 
bond.  204.  *211. 
in  trover.  193.  208. 
detinue.  193. 

on  lottery  act,  &c.  194.  208. 
bills  of  exchange.  206. 
promissory  notes.  206. 
marriage  contract.  Addenda  to  p.  205. 
charter-party  of  affreightment.  Addend,  id. 
for  use  and  occupation,  Addend,  to  p.  204. 
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AFFIDAVITS, 

of  cause  of  action ; 


for  goods  bargained  and  sold.  194. 
sold  and  delivered.  204. 
hire  of  carriages.  Id. 
wages.  Id. 

work  and  labour.  Id.  205. 
money  lent,  by  a  married  woman.  Id. 
paid.  192.  (c.)  205. 
had  and  received.  205. 
principal  and  interest  on  bond.  204,  5.  206,  7. 
stipulated  damages,  &c.  195.  206,  7. 
subscription  to  reading  club.  Addend,  to  p.  206. 
misnaming  defendant.  207. 
negativing  tender,  in  bank  notes; 
not  required  in  trover.  *209. 
when  made  by  plaintiff.  Id. 
agent.  *210. 
partner.  *211. 
co-assignee  of  debt.  Id. 
administrator.  Id. 
assignee  of  bankrupt.  Id. 
not  required  to  be  very  particular.  Id. 
when  bank  notes  were  offered.  212. 
supplementary  or  contradictory,  in  K.  B.  213. 

C.  P.  Id.  214. 
how  long  it  continues  in  force.  215. 
more  than  a  year  old.  Id. 
want  of,  or  defect  in;  214. 

how  cured.  Id. 
must  correspond  in  substance  with  process.  314. 

materially  different  from  process  or  declaration,  or  not  duly  filed,  &c.  213. 
court  will  not  go  out  of.  213. 
need  not  be  made  before  outlawry.  154. 
with  whom  filed.  502. 

effect  of  charge  for  by  attorney,  in  rendering  his  bill  taxable.  *93. 
being  under  40s.  565,  6. 
arising  in  a  particular  county,  &c.  567,  8. 

not  necessary,  to  move  for  interest,  on  affirmance  of  judgment  in  Exchequer 

chamber,  1242. 
of  execution  of  articles  of  clerkship.  57,  8,  9.  63.  502. 
service  under  same.  63.  502. 
payment  of  duty.  68. 

service  of  summons,  or  attachment.  131,  2.  *268. 
execution  of  distringas.  Id. 
death,  &c.for  reversing  outlawry.  158. 163. 
service  of  subpoena,  in  Exchequer.  177,  8. 
common  process:  266.497.500. 
before  whom  made.  500. 
with  whom  filed.  502. 
notice  of  bad.  278. 

justification.  286,  7.  *290. 

render,  not  necessary  to  complete  it,  in  K,  B.  313, 
unnecessary,  in  C.  P.  Id.  314. 
declaration  in  ejectment;  529,  30.  533,  4,  5,  6. 
on  stat.  4  Geo.  II.  c.  28.  536. 

1  Geo.  IV.  c.  87.  p.  541, 2,  3. 
vacant  possession,  in  K.  B.  536,  7. 
and  attendance  on  summonses.  336,  372.  476. 
caption  of  bail,  by  commissioner.  276.  277.  288. 
justification  of  same.  286,  7.  290,  1. 
delivery  of  declaration,  against  prisoners; 
in  custody  of  sheriff,  &c.  345. 

marshal,  unnecessary.  358. 
warden.  358. 365. 
gaoler's  signing  certificate.  374.  384. 
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AFFIDAVITS, 

of  notice,  &c.  on  Lord's  act.  384. 
signature  of  note  on  same:  388. 

title  of.  Id. 
merits,  when  necessary  to  stay  proceedings  on  bail  bond,  in  K.  B.  302. 
not  necessary,  in  C.  P.  324,  5. 

Exchequer.  325. 
to  set  aside  regular  judgments.  495.  614,  15. 
change  the  venue.  655. 
execution  of  lease,  or  agreement,  &c.  on  stat.  1  Geo.  IV.  c.  87.  541,  2,  3 . 
time  of  execution  of  warrant  of  attorney,  and  cognovit.  602.  608. 
defendant's  residence,  on  claim  of  conusance.  684. 
truth  of  pleas  in  abatement;  692. 

may  be  made  before  declaration.  693.  ff.J 
with  whom  filed.  502. 
truth  of  pleas  puis  darrein  continuance.  903. 
due  execution  of  award,  &c.  890. 
service  of  copy  of  rule,  &c.  Id.  891. 
demand  and  refusal  of  costs,  &c.  505,  6.  818.  890,  91. 
partiality  or  misbehaviour,  of  jurymen,  not  allowed.  940. 
fresh  facts  inadmissible,  on  motion  for  new  trial,  in  criminal  cases.  942. 
increased  costs,  in  K.  B.  1026,  7. 
C.P.  Id. 
with  whom  filed.  502. 
award  of  fieri  facias.  1062.  (m.) 
debt  being  in  danger,  to  ground  immediate  extent; 

in  chief.  1091,  2,  3. 1105.  1140. 
in  aid.  1109,  10.1110.  (6.) 
personal  notice  of  scire  facias,  in  C.  P.  1157. 

service  of  notice  of  motion,  for  interest,  on  affirmance  of  judgment  in  Ex- 
chequer chamber.  1242. 
on  motions?  497,  8,  9. 

before  whom  made.  497. 

title  of,  as  to  the  court.  Id.  498. 

names  of  parties,  &,c.  326, 7.  498,  9. 
contents  of.  499. 

clerical  errors  and  mistakes  in.  500. 

when  it  may  be  made,  or  not,  before  attorney  in  the  cause.  201.  500. 
jurat  of: 

when  made  in  court.  202.  498. 
before  a  judge.  Id. 

commissioner.  498. 
by  illiterate  persons.  500. 
two  or  more  deponents.  Id. 
interlineation,  or  erasure  in,  not  allowed.  500 
erasure  over,  does  not  vitiate.  Id.  (w.) 
defect  in,  fatal,  except  in  cases  of  bail.  501. 
amendment  of.  288.  *297.  501.  533,  4. 
in  ejectment.  533,  4. 
at  what  time  made,  and  produced  in  court.  501. 
cannot  be  used,  if  filed  after  obtaining  rule  nisi.  Id.  502. 

on  opening  rule,  if  sworn  after  it  was  made  absolute.  512. 
may  be  referred  to,  after  being  used,  in  support  of  fresh  motion.  502. 
filing,  in  K.  B.  Id. 
C.  P.  Id. 
Exchequer.  Id. 
supplementary.  499,  500.  512.  535.  537. 
office  copies  of;  506. 

must  be  examined  and  signed,  in  Exchequer.  502. 
on  shewing  cause;  506. 

party  must  be  prepared  with,  in  support  of  his  whole  case.  Id. 
how  entitled.  498,  9. 
delivering  over.  507. 
Filing*  501,2.506,  7. 
nunc  pro  tunc.  506. 
on  enlarged  rule.  507. 
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AFFIDAVITS, 

on  shewing  cause; 

what  may  be  read.  508. 
what  not.  501.  512. 
in  criminal  cases.  513. 
for  re-admitting  attorney.  72,  3. 

striking  attorney  off  the  roll,  at  his  own  instance.  85. 
admitting  plaintiff  to  sue  in  formd  pauperis.  *112. 
obtaining  distringas,  on  stat.  51  Geo.  III.  c.  124.  p.  111.  177. 
setting  aside  service  of  writ,  in  wrong  county.  190. 
opposing  discharge  of  seamen.  *224. 
obtaining  discharge  of  insolvent.  234. 
further  time  to  justify  bail.  296,  7. 
opposing  bail;  288. 

cannot  be  amended.  Addend,  to  p.  288.  299. 
when  not  allowed  to  be  read.  299. 
attachment  against  sheriff; 

for  not  returning  writ.  330. 

bringing  in  body.  Id.  (A.) 
for  non-payment  of  money.  505. 
additional  day  rules.  380. 
setting  aside,  or  staying  proceedings  on,  bail  bond ;  324. 

how  entitled.  326.  499. 
against  sheriff :  *339. 

should  be  made  by  defendant.  *339. 
on  the  merits.  Id.  573. 
pending  error.  574. 
till  security  be  given  for  costs.  581,  2. 
proceeding  on  stat.  1  Geo.  IV.  c.  87.  §  1.  541,  2,  3. 

leave  to  enter  up  judgment,  on  old  warrant  of  attorney:  594.  599.  Id.  (k.) 

600,  601. 
in  King's  Bench.  599,  600. 

Common  Pleas.  594.  600,  601. 
sworn  in  Scotland.  599.  Id.  (Jc) 
by  whom  made.  600,  601. 
when  dispensed  with.  601. 

where  plaintiff  resides  in  an  enemy's  country.  594. 
inspect  court  rolls.  648. 

enter  suggestion  on  court  of  conscience  acts.  996. 
compounding  penal  actions.  604. 

referring  bills  or  notes  to  master,  or  prothonotaries.  617,  18. 
changing  venue.  659,  60,  61. 
pleading  double,  not  necessary.  709. 
amending  fines  or  recoveries.  758.  760. 
judgment  as  in  case  of  nonsuit:  824,  5,  6,  7. 

what,  if  false.  827. 
putting  off  trial,  in  K.  B.  831,  &c. 

C.  P.  Id. 
obtaining  view.  848. 

making  submission  to  arbitration  a  rule  of  court.  890. 
attachment,  for  not  performing  award:  Id.  891. 
how  entitled.  891. 
non-payment  of  costs.  1028. 
setting  aside  award :  897. 

how  entitled.  Id. 
trials  at  bar.  807. 
new  trials;  944,  5. 

by  jurymen,  not  received.  940. 
falsifying  testimony  of  witnesses  at  trial.  93S. 
costs,  on  stat.  43  Geo.  III.  c.  46.  §  3. 1021. 
reviewing  taxation  of  costs.  1027. 
leave  to  issue  scire  facias,  on  old  judgment.  1157. 
for  computing  interest,  on  affirmance  of  judgment,  in  Exchequer  Chamber. 

1240. 1242. 
rule  to  answer  matters  of.  83,  4. 
stamp  duty  on.  501. 
Vol.  II.— 62 


1280  INDEX. 

AFFIDAVITS, 

when  one  stamp  is  sufficient,  or  several  are  necessary.  501,  2. 
re-stamping-,  when  necessary.  501. 
filing-.   502. 

when  read  and  filed,  matter  of  record.  850. 
evidence  of.   Id.  851. 
AFFIRMANCE  DAY,  in  Exchequer  Chamber.  1234. 
AFFIRMATION.  Sec  tit.   Quaker. 
AGENT, 

and  attorney,  relation  of  considered.  *111. 

appearance  by.   *111  (k.) 

duties  of.  80,  81. 

consequence  of  his  not  taking-  out  certificate  for  principal.  71. 

affidavit  of  debt  by.  *211. 

service  of  clerkship  to.  59. 

acting-  for  unqualified  persons.  67. 

employment  of,  and  how  considered.  *111. 

payment  to,  not  payment  to  attorney's  principal.  *111. 

notices  to.  Id.  624.  813. 

delivering-  copy  of  bill  to,  against  principal.  86.  Id.  (/.) 

bills  of,  taxable.  332,  3. 

not  necessary  to  be  signed,  or  delivered.  93.  95,  6. 
right  of  retainer  bv,  against  client,  for  debt  due  from  attorney.  *102. 
AGREEMENT, 

to  put  in  bail,  &c.  245. 
for  consent  rule  in  ejectment.  546,  7.  551. 
staying  proceedings.  816. 

execution.  607,  8.  1155. 
not  to  bring  writ  of  error.   1145. 1188,  9. 
delivering  copy  of.  639,  40. 
when  it  cannot  be  made  a  rule  of  court.   874. 

to  refer  quantum  of  damages,  does  not  admit  defendant's  liability.  893. 
evidence  of.   See  tit.  Deeds,  &c. 
AID  PRAYER, 

plea  of,  must  be  verified  by  affidavit.  692. 
A1EL  and  BESA1EL,  damages  on  writs  of.  921. 
ALIAS, 

in  declaration,  not  cause  of  demurrer.  *458.  (b.) 

writs  of.  See  tit.  Attachment,  Ca.  sa.  Fieri  facias,  Jury  process,  Process,  and  Scire 

facias, 
prout  patet.  775,  6. 
ALIEN, 

when  privileged  from  arrest.  *236. 
discharging  bail  of,  on  alien  act.  317. 
enemy,  plea  of,  in  abatement.  685. 
bar.  Id.  696. 
not  pleadable  with  non  assumpsit,  or  tender,  &c.  707. 
proceedings  against,  cannot  be  stayed  after  verdict.  696.  (a.) 
ALLOCATUR,  of  Master  or  Prothonotaries; 
arrest  not  allowed  on.   *195. 

attorney  entitled  to  possession  of,  on  taxing  his  bill,  in  C.  P.  100. 
attachment  for  non-payment  of  costs  on.  486,  7.  505. 
must  be  personally  served,  to  ground  attachment.  505.  1028. 
indorsement  of,  on  postea,  not  evidence  of  judgment.  933. 
ALLOWANCE, 

of  bail,  rule  for;  300. 

setting  aside.  235.  301. 
writs  of  certiorari,  and  habeas  corpus.  404. 

pone,  and  recordari,  &c.  417. 
writ  of  error;  1199. 

maybe  served  before  return  of  inquiry  and  final  judgment.  1195. 
evidence  of.  1200.  (g. ) 
to  prisoners,  on  Lords'  act.  *387. 
AMBASSADORS, 

and  their  servants; 

privileges  of.  *216.  Addend,  to  p.  216. 
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AMBASSADORS, 

and  their  servants; 

not  required  to  give  security  for  costs.  580. 
AMENDMENTS,  493.  495. 

at  common  law;  753,  4.  767,  8.  795,  6. 

whilst  proceedings  are  in  paper.  753.  767,  8. 
how  made.  753,  4. 
by  judge  at  nisi  prius.  753. 
of  mesne  process.  147.  168.  173.  *180. 
appearance,  in  wrong  name.  *268. 
bail-piece.  288.  297. 
affidavit  of  caption  of  bail.  Id. 

justification  of  bail.  288.  291.  297. 
notice  of  justification:  *291. 
service  of.  *291.  297. 
jurats  of  affidavits.  288.292.  500,  501. 
declarations;  447.  753. 

in  title.  431,  2.  768.  771. 
venue.  651,  2,  3.  657. 
nature  of  action.  754,  5. 
before  plea.  763,  4. 
after  plea;  753,  4.  763,  4. 

in  abatement  of  misnomer.  753.  768. 

statute  of  additions,  &c.  753. 
of  nul  tiel  record.  Id. 
second  term.  754. 
issue.  764,  5.  770,  71. 
nonsuit  or  verdict.  753,  4.  765.  770. 
in  actions  on  bail  bonds,  in  C.  P.  729. 
real.  755.  Addend,  id. 
of  ejectment.  522,  3. 
penal.  755.  767,  8. 
by  adding  count,  in  K.  B.  754. 

C.  P.  Id.  755. 
alledging  new  right  of  action.  Id. 
without,  or  on  payment  of  costs,  &c.  763,  4,  5. 
time  to  plead  after.  481.  481a.  764. 
rule  to  plead  after,  in  K.  B.  481.  481a.  764. 

C.  P.  Id. 
demand  of  plea  unnecessary  after,  in  K.  B.  483. 
pleading  de  novo,  in  C.  P.  764. 
notice  to  declaration  in  ejectment.  522. 
rules  of  court.  512.  941. 
particulars  of  demand,  or  set  off:  644. 

costs  on.  Id.  645. 
pleas,  replications,  8tc.  495.  765,  6. 

in  abatement,  not  allowed.  690. 
replication  to  sham  plea,  without  costs.  767.  (a.) 
by  withdrawing  replication,  and  replying  de  novo.  765,  6. 
after  demurrer  or  joinder.  766,  7. 

argument.  Id. 
after  opinion  of  court  given.  766.  (g.)  767. 
by  withdrawing  demurrer,  and  pleading  or  replying  de  novo.  766,  7. 

taking  judgment  of  assets,  quando  acci- 
derint.  767. 
adding  similiter.  956. 
traverse.  Id. 
by  statute;  753. 

when  proceedings  are  entered  on  record.  768,  9,  70.  795,  6.  956. 
statutes  of,  what:  768,  9. 

extend  to  penal  actions.  769.  959,  60. 

not  to  criminal  cases.  769. 
require  something  to  amend  by.  Id. 
of  process  in  inferior  courts.  Id. 
after  nonsuit,  for  defect  in  bill  of  particulars.  644. 

variance,  in  undefended  cause.  75k 
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Amendments, 

after  nonsuit,  in  prohibition.  754. 

verdict  for  plaintiff,  by  increasing'  damages.  753. 
cause  had  been  made  a  re.rn.antt.  765. 
error;  770.  71. 

when,  where,  and  how  made.  Id. 
of  proceedings  in  inferior  courts.  771. 
costs  on.  Id.  772. 
of  fines.  756,  7,  8.  and  see  tit.  Fi7ies. 

recoveries.  756.  758,  &c.  and  sec  tit.  Recovery. 
warrant  of  attorney,  for  suffering  recovery,  not  allowed.  758,  9. 
original  writ.    105.  769. 

mesne  process;  147.  170.  174.  *182.  458.  769. 
when  not  allowed:  *182.  769. 
returns  to.  Addend,  to  p.  331. 
bill;  769. 

against  attorney.  86.  776. 
memorandum  of.  Id. 
declaration,  and  pleadings.    Vide  supra. 
writ  of  inquiry.  621. 
nisi  prius  roll.  740,  41. 
order  of  nisi  prius.  874. 
jury  process.  957,  8. 
postea.  770.  924.  932,  3.  Id.  (A. ) 
verdict,  by  notes  of  arbitration  refused.  770.  (d.) 

judges  notes,  application  for,  to  whom  made.  Id. 
special  verdict.  769,  70.  928. 

case.  931. 
judgment.  770.  973.  975,  6.  1026. 
execution.  770.  1037,  8.  1060.  1068. 
returns  thereto.  1060. 
rolls,  &c;  790: 

not  allowed  in  C.  P.  when  it  would  deface  the  roll.  764. 
docket,  or  list  of  committiturs.  371. 
scire  facias,-  1176. 

against  bail.  Id. 
writs  of  error;  1218,  &c. 

not  allowed  on  appeals,  or  process  on  indictments,  &c.  1218. 
certiorari.  1227,  8. 
recognizance  of  bail  in  error.  1218. 
not  actually  made,  on  stat.  16  &  17  Car.  II.  c.  8.  p.  960. 
costs  on.  644,  5.  763,  &c.  and  see  tit.  Costs. 
AMERCEMENT, 

of  sheriff,  for  not  bringing  in  the  body.  *332. 

disused,  and  why.  Id. 
debt  for.  4. 

avowry  or  cognizance  for.  698. 
pro  f also  clamore.  917.  1012. 
AMERCIAMENTS, 

roll  of  estreats  of,  in  K.  B.  786. 
AMICABLE  CONTEST, 

plea  of.  698. 
AMOVEAS  MANUS, 

judgment  of;  164. 1123. 1129. 

writ  of:  164.  1122.  1129. 

proceedings  on.  1129,  k.c. 

ANCESTOR  and  HEIR.  See  tit.  Heir. 

ANCIENT  DEMESNE.  417.  C80,  81. 

ANNUITY, 

charged  on  land; 

debt  lies  not  for  arrears  of.  4. 

payment  of,  may  be  pleaded  in  bar,  in  replevin.  716. 
action  of;  4. 

not  within  statute  of  limitations.  15. 
process  in.  105.  ' 
declaration  in.  438,  9. 
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ANNUITY, 

action  of; 
judgment  in.  963.  1159. 

execution  in,  when  allowed  for  arrears  only.  1035.  1159. 
motion  to  set  aside;  552,  3,  &c. 

on  stat.  17  Geo.  III.  c.  26.  p.  553,  &c. 

by  whom  made.  555. 

after  what  time.  559. 

when  court  will  order  deeds,  &c.  to  be  cancelled.  555,  6.  593. 

on  stat.  53  Geo.  III.  c.  141.  p-.  553.  556,  7. 

cases  determined  on  that  statute.  557,  8. 

on  stat.  3  Geo.  IV.  c.  92.  §  1.  553.  558. 

§  2.  553.  555.  (».)  558,  9. 
in  what  cases  court  will  not  interfere.  559,  60. 
objections  must  be  stated  in  rule  nisi.  560. 
bond, 

action  on; 

staying  proceedings  in.  587,  8,  9. 
pleadings  in.  743. 

within  stat.  8  &  9  W.  III.  c.  11.  §  8.  p.  633. 1160. 
motion  for  leave  to  take  out  execution  in.  1159,  60. 
reference  to  master  to  compute,  in  covenant  for  arrears  of.  618. 
scire  facias  for  subsequent  arrears;  1152.  1159. 

when  necessary,  and  when  not.  1155.  1159. 
bail  in  error  not  required  on  award  of  execution  in.  1206,  7. 
value  of,  when  proveable  under  commission  of  bankrupt,  and  when  not.  232,3. 
grantor  of,  when  entitled  to  copy  of  deed,  &c.  639. 
discharged  by  bankruptcy.  233. 

under  insolvent  act.  Id.  380.  (i.) 
surety  for  payment  of.  See  tit.  Surety. 

defeazance  on  warrant  of  attorney,  how  stated  in  memorial  of.  592. 
APPEAL.  79.  1218. 
APPEARANCE, 
what.  262. 

in  person.  54.  105,  6. 
by  attorney;  Id. 

at  common  law:  Id. 

of  corporations.  Id. 
by  stat.  Westm.  2.  c.  10.  p.  54.  106. 
who  may  or  may  not  appear.  106.  *126. 
without  warrant,  effect  of.  106.  573. 
for  an  infant.  266. 
by  prochein  amy.  114,  15. 

guardian.  Id. 
different  from  bail.  262. 
voluntary  or  compulsive.  Id. 
common, 

in  King's  Bench,  by  original; 

with  whom,  when,  and  how  entered: 

by  defendant,  on  summons,  attachment,  or  distringas.  121. 126.  262,"3. 
capias.  *265. 

prisoner's  discharge.  *235.  *344.  374,  5. 
by  defendant's  attorney.  *265,  6,  7. 
in  Common  Pleas: 

sufficient,  on  summons,  attachment,  or  distress,  &c.  262. 
entered,  in  cases  when  special  bail  is  not  necessary.  263. 
with  whom,  when,  and  how  entered: 

by  defendant,  on  summons,  attachment,  or  distringas.  122.  *126. 

262,  3. 
capias.  *265. 
by  defendant's  attorney.  Id.  266. 
day  of,  ordered  to  be  entered  in  filacer's  book.  318. 
by  plaintiff,  on  stat.  12  Geo.  I.  c.  29.  §  1.  266,  7. 

43  Geo.  III.  c.  46.  §  2.  249,  50,  1. 

45  Geo.  III.  c.  124.  §  3.  118.  137.  139.  »269.  (a.) 

51  Geo.  III.  c.  124.  §  2.  *130, 131.  269. 
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APPEARANCE, 

common, 

by  plaintiff,  on  stat.  53  Geo.  III.  c.  17.  §  115.  *269.  (4.) 

with  whom,  when,  and  how  entered,  in  K.  B.  265,  6. 

C.  P.  Id. 
affidavit  for,  may  be  sworn  before  attorney,  in  C.  P.  500. 
cures  irregularity  in  process.  *182. 
to  attachment  of  privilege,  in  C.  P.  85. 
bill  filed  against  attorney,  in  C.  P.  84. 
reverse  outlawry.  137. 
how  triable.  263. 
entry  of.  *263. 

on  removal  by  pone,  or  recordari,  Sec.  419. 
when  judgment  cannot  be  signed  for  want  of.  614. 
to  extents.  1124. 

in  scire  facias.     See  tit.  Scire  Facias. 
ejectment,  by  tenant.  543.  545,  &,c. 

landlord.  543.  545.  548,  he. 
for  casual  ejector,  by  original,  unnecessary.  543,  4. 
entering,  for  tenant  or  landlord.  543.  547.  551. 
APPEARANCE  DAY.  103. 
APPOINTMENT, 

by  master  or  prothonotaries; 

to  compute  principal  and  interest  on  bill  of  exchange : 
copy  of,  need  not  be  served,  in  K.  B.  620. 
notice  must  be  given  of,  in  C.  P.  Id. 
to  tax  costs,  on  rule  to  bring  money  into  court.  677. 
discontinue.  734. 
nominate  special  jury.  844,  5. 
attendance  on.  *80.  *99. 
ARBITRAMENT, 

plea  of.  695,  6.  699. 
ARBITRATION, 
what.  873. 
submission  to; 

when  cause  is  depending:  Id. 

by  rule  of  court,  or  judge's  order.  873.  888.  890. 

order  of  nisi  prius.  873.  and  see  tit.  Order  of  Nisi  Prius. 
agreement,  when  it  cannot  be  made  a  rule  of  court.  874. 
when  no  cause  is  depending:  873. 
by  agreement  of  parties;  Id. 
in  writing.  Id. 

by  parol.  Id.  875.  887.  893,  4. 
on  stat.  9  &  10  W.  III.  c.  15.  p.  874,  5. 
intent  of  that  act.  875. 

what  submissions  are  within  it,  and  what  not.  Id.  876. 
upon  inclosure  acts.  873.  897. 
in  what  manner,  and  by  whom,  made.  88.  876. 
how  far  a  stay  of  proceedings.  573.  876,  7. 
effect  of  agreement  to  refer.  876,  7. 
when  and  how  determined,  or  revoked.  877,  8.  892.  966. 
consequences  of  revoking.  877. 

arbitrators  not  proceeding  on.  893. 
swearing  witnesses,  appointment,  &.c.  879. 
choosing  umpire.  Id.  880. 
enlarging  time  for  making  award:  491.  880,  81. 

motion  and  rule  for,  when  and  how  made,  in  K.  B.  881 . 

C.  P.  Id. 
privilege  from  arrest,  during  attendance  on.  *223. 
award;  881. 
by  whom  made,  on  reference  to  several.  Id. 
when  complete.  Id. 
alteration  of.  Id.  882. 

not  vitiated,  by  improper  persons  joining  in  it.  882. 
stamp-duty  on.  Id. 
general  requisites  of.  Id. 
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ARBITRATION, 

award; 

must  be  certain,  mutual,  and  final.  882. 
when  sufficiently  certain.  Id. 

final,  and  when  not.  Id.  883. 
to  pay  money  to  stranger,  for  one  of  the  parties.  882. 
good  in  part,  and  bad  in  part.  883. 
costs  on;  Id.  884,  he.  990. 

of  arbitrators.  886. 
not  tantamount  to  judge's  certificate,  under  22  &  23  Car.  IT.  c.  9  p.  1001. 
sum  found  by,  considered  as  recovered,  within  43  Geo.  III.  c.  46.  §  3.  p.  1020, 21. 
enforcing; 

by  action:  887,  8. 

when  award  is  not  made  within  limited  time.  887. 

for  greater  sum  than  verdict.  892.  1035. 
venue  cannot  be  changed  in.  653. 
evidence  in,  of  judge's  order  of  reference.  888. 
by  attachment:  486a.  887,"  &c. 

in  what  cases  granted,  and  what  not;  888,  &c. 

for  non-payment  of  costs,  pursuant  to  award.  486a. 

costs  of  reference.  888. 
after  foreign  attachment  in  London.  889. 
against  peers,  &c.  485a.  888. 
against  bankrupts.  230.  888. 
feme-coverts.  888,  9. 
executors  and  administrators.  889. 
assignees  of  bankrupt.  Id. 
on  copy  of  award.  888. 

making  submission  a  rule  of  court:  493.  552,  3.  880,  81.  890.  893. 
motion  and  rule  for,  in  K.  B.  493;  890. 

C.  P.  Id. 
affidavit  for.  890. 
personal  service  of  award; 
when  necessary:  Id.  891. 

not  to  be  inferred.  891. 
when  not.  890.  893. 
demand  of  money,  &c.  890. 

by  whom,  and  how  made.  Id. 
service  of  copy  of  rule,  &ic.  Id. 

motion  and  rule  for,  when  and  how  made:  484a,  5a,  6a.  489.  890,91. 
affidavit  in  support  of;  890. 

must  state  time  of  executing  award,  in  C.  P.  Id.  891. 
when  time  for  making  award  has  been  enlarged.  Id. 
how  entitled.  891. 
quaker's  affirmation.  Id. 
rule  nisi  for,  must  be  personally  served.  Id. 
what  may  be  shewn  for  cause  against,  and  why:  898. 

illegality  of  award.  Id. 
prisoners  in  custody  on,  compellable  to  deliver  up  effects,  on  Lords' 

act.  390. 3. 
retaking  defendant,  on  alias.  1070. 
by  signing  judgment,  and  taking  out  execution:  887.  892,  3.  1034,  5. 
when  greater  sum  is  awarded,  than  amount  of  verdict.  892. 
money  awarded  on  submission  without  deed,  may  be  recovered  on  insimul 

computassent.  887. 
evidence  in  action  on.  888. 

validity  of,  cannot  be  disputed,  in  action  thereon.  895. 
setting  aside;  875.  878.  893,  4,  8tc. 
at  common  law,  893,  4. 
in  equity.  894.  (e.) 
on  stat.  9  &  10  W.  III.  c.  15.  §  2.  894. 
time  allowed  for.  Id. 
grounds  of:  894,  &c. 
generally.  894,  5. 
in  particular  cases.  895,  6. 
for  improper  stamp.  896,  7. 
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ARBITRATION, 

award ; 

setting  aside; 
grounds  of; 

on  inclosure  act.  897. 
mode  of.  Id. 

motion  and  rule  for,  by  whom,  when,  and  how  made:  496.  503.  897,  8. 
affidavit  on;  897. 
how  entitled.  Id. 
objections  to,  must  be  stated  in  rule  nisi,  in  K.  B.  Id. 
pleadings  on.  699.  743,  4.  894,  5. 

bail  in  error  not  required,  in  debt  on  bond  for  performance  of.  1205. 
costs  on;  883,  &c. 

when  submission  is  silent  respecting  them.  883,  4. 
when  they  are  to  abide  the  event  of  award.  883,  4,  5.  994. 
indiscretion  of  arbitrator.  883. 
cause  goes  off  on  ineffectual  arbitration.  886,  7. 
rule  to  set  aside  is  discharged.  898.- 
award  is  for  less  tiLwci  fifteen  pounds.  1021. 
taxing.  885. 
ARBITRATION  BOND, 

need  not  be  stamped  as  an  agreement.  876. 
ARBITRATOR; 

amendment  of  verdict  by  notes  of,  not  allowed.  770.  (6.)  89o. 
not  bound  to  consider  matters  of  an  equitable  nature.  883. 
charges  of.  886. 
ARGUMENT, 

moving  for,  in  K.  B.  514. 

C.  P.  Id. 
of  causes,  in  C.  P.  510,  11.  796,  7,  8. 
demurrers.  See  tit.  Demurrers. 
writs  of  error.  1235. 
ARRAY,  challenging.  See  tit.  Jury. 
ARREST, 

at  common  law.  145. 

by  statute.  Id. 

previous  to,  and  on  stat.  12  Geo.  I.  c.  29. 185. 

by  stat.  51  Geo.  III.  c.  124.  §  1.  186. 

cases  provided  for  by  the  above  statutes.  *188. 

changes  it  has  undergone.  *187. 

when  allowed; 

in  general.  192. 

upon  plaintiff 's  affidavit.  Id.  193. 

by  rule  of  court,  or  judge's  order: 

on  affidavit  made  abroad.  187.  *203. 
in  Scotland  or  Ireland.  Id. 
in  actions  for  general  damages.  187. 193. 
in  assumpsit,  or  covenant  for  payment  of  money.  192,  3. 
debt,  on  remedial  statute.  194. 
statute  authorizing.  Id. 
bond  for  payment  of  money.  *195. 

perfermance  of  promise  of  marriage.  Id. 
award.  199. 
on  guarantee.  Addend,  to  *195. 
for  stipulated  damages.  *195.  200. 
in  detinue.  193. 
trover.  Id.  *208. 
when  not; 

in  general:  165.  187.  193.  357. 
in  assumpsit,  or  covenant  to  indemnify,  &c.  193. 
for  goods  bargained  and  sold.  192. 
on  prothonotary's  allocatur.  Id. 

policy  of  assurance,  without  adjustment,  8tc.  Id. 
debt,  on  penal  statute.  Id. 

recognizance  of  bail.  Id-  1149. 
bail,  or  replevin  bond.  194. 
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ARREST, 

when  not  allowed; 
for  penalty.  *195. 
in  case,  or  trespass.  193. 
when  allowed,  or  not,  after  former  arrest.  196,  &c. 
pending  error.  196. 
after  nonpros.  Id.  *197. 
discontinuance.  197. 
nonsuit.  Id. 

judgment  on  plea  in  abatement.  Id. 
bankruptcy  of  plaintiff.  Id. 
supersedeas.  Id.  *198.  378. 
compromise  of  former  action.  198. 
arrest  abroad.  Id. 
foreign  attachment.  Id. 
in  debt,  on  judgment.  194.  *199,  &c.  378.  1059. 

second  action,  by  assignees  of  bankrupt.  197. 
for  costs,  on  nonsuit.  199. 

where  cause  of  action  was  originally  under  15/.  Id.  200. 
for  what  sum; 

generally.  185,  &c.  192.  200.  *264. 
on  bills,  or  notes.  186.  192. 
in  Wales.  192. 

counties  palatine.  Id. 

debt  on  bond,  for  payment  of  money.  195. 

performance  of  covenants,  kc.  Id. 
where  there  have  been  mutual  dealings.  Id. 
on  common  process,  allowed  for  any  sum  not  exceeding  40/.  *170.  174.  *315. 
for  more  than  sum  due,  consequence  of.  496. 
affidavit  in  support  of.     See  tit.  Affidavits. 
privileges  from,  when  allowed,  and  when  not; 
of  royal  family.  215. 

servants  of  king's  household.  Id. 

gentlemen  of  king's  privy  chamber.  216. 

fort  major  of  tower  of  London.  Id. 

king's  debtor,  &c.  Id. 

ambassadors,  and  their  domestic  sen-ants.  Id. 

peers  and  peeresses,  and  their  servants.  *217. 

members  of  the  House  of  Commons.  *218. 

convocation,  and  their  servants.  Id. 
corporations  aggregate.  Id. 
hundredors.  Id. 

attornies  and  officers  of  the  court.  75,  6,  7,  8.  218.  221,  &.c. 
barristers.  218. 

executors  and  administrators.  Id.  219. 
married  women.  *220. 

parties  to  the  suit,  and  their  attornies  and  witnesses.  *221,  Sic.  240.  835. 
persons  attending  arbitrators.  *223. 

commissioners  of  bankrupt.  Id. 
insolvent  debtors  court.  221.  395,  6. 
execution  of  inquiry.  *223. 
seamen.  *224,  5. 
marines.  Id. 
soldiers.  Id. 
bankrupts;  *226,  7. 

on  subsequent  promises.  *230. 
insolvent  debtors,  and  fugitives.  234,  5. 
prisoners  discharged  on  stat.  48  Geo.  III.  c.  123.  p.  394,  5. 

53  Geo.  in.  c.  102.  §  29.  p.  395,  6. 
of  aliens.  *236. 

insane  persons.  237. 
sheriff  not  in  general  bound  to  take  notice  of.  218.  221.  235.  *241.  (o.) 
local.  215.  241. 
temporary.  215.  240. 

how  taken  advantage  of.  223,  &c.  236,  7.  *241.  (?.) 
by  whom  made.  237. 

Vol.  II.— 63 


12B8  INDEX. 

ARREST, 

under  what  authority:  237,  238. 

within  a  liberty.  238. 
when;  »239. 

on  Sunday-  Id. 

absolutely  void.  Id.  (i.) 
where:  240. 

of  clergymen.  *241. 
in  wliat  manner.  Id. 

fees  for,  justices  at  sessions  not  authorized  to  fix.  255. 
■wrongful,  will  not  justify  subsequent  detainer  by  plaintiff.  241. 
a/ifer,  by  a  third  person.  241. 
malicious,  remedy  for.  195.  1187.  (a.) 
consequences  of.  242.  341. 
upon  exigi  facias.  152. 

capias  uihtgatum.  *153. 
by  virtue  of  escape  warrant.  239.  257,  8,  9. 
proceedings  on,  under  stat.  43  Geo.  III.  c.  46.  §  2.  p.  *249. 
for  more  than  sum  due,  consequence  of.  195.  1019,  20. 
on  judgment,  without  process  of  execution.  1065. 

extent.  1095. 
indictment  for  preventing.  260.  (k.) 
ARREST  of  JUDGMENT, 

ground  and  mode  of  taking  advantage  of.  949,  50. 
motion  in,  when  and  how  made,  in  K.  I).  495,  6.  935.  960. 

C.  P.;  504.  935.  960. 
after  verdict.  960. 
on  inquisition.  Id.  961. 
Exchequer.  961. 
not  allowed,  after  judgment  on  demurrer.  798.  949. 

for  any  thing  that  is  aided  or  amendable.  949,  50. 

might  have  been  pleaded  in  abatement.  951. 
in  audita  querela.  949. 

for  misjoinder  of  counts,  cured  by  verdict.  951. 
apparent  error,  in  copy  of  declaration.  960. 
after  judgment  by  default.  798.  9 19.  958,  9. 
on  extents.  1129. 
rale  for,  in  C.  P.  960,  61. 
making  absolute.  Id. 
discharging.  961. 
proceedings  on.  Id. 
in  action  for  words.  953.  (u.) 
costs  on.  1022. 

limitation  of  actions  after.  14. 
ARTICLES  of  CLERKSHIP.     Set  tit.  Morni, 
ASPORTAVIT,  costs  on.  998,  9. 
ASSAULT  and  BATTERY, 
actions  for;  6. 
limitation  of.  14. 
declaration  in.  449. 
venue  may  be  changed  in.  654. 
costs  in;  979.  987,  8.  998.  1000.  1004. 
in  inferior  courts.  1002,  3. 
ASSETS,  697.  970,  71. 

in  futuro.    See  tit.  Executors  £$  Administrators,  and  Heir. 
ASSIGNEE,  of  chose  in  action; 
actions  by:  7. 
debt; 

affidavit  of  debt  by.  204. 
ASSIGNEES  of  BANKRUPT.     See  tit.  Banlcrupt. 
ASSIGNMENT  of  debts  to  king;  1114,  15. 
history  of.  Id. 
extent  on.  VI 14. 
errors.     See  tit.  Error. 

term  or  reversion,  how  stated  in  pleading.  *450.  (J.) 
fraudulent,  will  not  defeat  execution.  1043,  4. 
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ASSIZE, 

damages  in.  921. 
ASSUMPSIT, 

actions  of;  2,  3.  8.  51.  118. 

upon  promises,  to  pay  money.  2,  3. 
repay  money.  3. 

do  or  forbear  some  other  act.  Id. 
common.  2. 
special.  3. 
express.  2,  3. 
implied.  Id.  892.  1035. 
for  balance  of  running1  accounts,  between  merchants,  Sic.  2. 
by  attorney,  for  recover)"  of  bill  of  costs.  89,  90. 
lies  not  by  landlord  against  sheriff,  for  rent  on  execution.  1055. 
limitation  of.  14,  &c. 
arrest  in.  193. 
declaration  in.  439,  &c. 

variance  between,  and  evidence.  *440  ("-.) 
staying  proceedings  in,  on  payment  of  debt  and  costs.  586. 
assessing  damages  in,  without  a  writ  of  inquiry.  617,  Sec. 
particulars  of  demand  in.  642,  3. 
bringing  money  into  court  in.  669. 
pleas  in.     See  tit.  Pleas  and  Pleading. 
judgment  in.  963. 
damages  in; 
how  ascertained.  617,  &c.  921,  2. 
when  some  defendants  are  acquitted.  926. 
costs  in.  979.  989.  998.  1017,  18. 
interest  on  affirmance  of  judgment  in.  1240,  41. 
execution  in.  964.  1030. 
contribution  after  recovery  in.  927.  Id.  (I.) 
ASSURANCE.     See  tit.  Policy  of  Insurance. 
ATTACHMENT, 
of  goods; 

in  trespass.  166,  7. 

by  original.  126,  7.  and  see  tit.  Process. 

on  justicies,  in  county  palatine,  not  within  stat.  51  Geo.  III.  c.  124.  *132. 
of  the  person; 

against  inferior  judges  and  officers.  485a. 
against  parties  to  the  suit;  484a,  5a. 
on  subpeena,  in  Exchequer;  177. 

with  clause  of  proclamation.  Id. 
for  non-payment  of  costs,  on  master's  or  prothonotarv'  s  allocatur,- 
when  it  lies.  484a.  486,  7a.  508.  677.  1027,  8. 
when  not.  590.  67-7,  8. 
absolute  in  the  first  instance.  486a,  7a. 
may  be  moved  for  the  last  day  of  term.  502,  3,  4.  1028. 
Qu.  if  bailable.  243.  (d.) 
for  non-payment  of  money;  484a,  5a,  6a,  7a. 

in  nature  of  mesne  process.  243.  (a*.)  487a. 
and  costs.  485a.  487a. 
shewing  cause  against.  486,  7a. 
composition  money,  in  penal  action.  605. 
costs,  on  staying  proceedings.  585. 

bringing  money  into  court,  in  C.P.  677,  8. 
in  ejectment.  552.  1027,  8. 
of  privilege  for  attornies.  See  tit.  Attachment  of  Privilege. 
against  attornies;  485a. 

for  not  performing  undertakings.  79.  *249.  266.  485a. 
delivering  up  deeds,  and  writings,  Etc.  80.  485a. 
paying  costs,  &c.  Id. 

balance  due  on  taxing  bill.  96. 
practising  in  another's  name,  without  his  consent.  68. 
general  misbehaviour.  801,  2.  485a. 
proceedings  on.  487a,  8,  9. 
against  officers  of  the  court;  51. 
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ATTACHMENT, 

of  the  person; 

against  officers  of  the  court; 

for  extortion,  or  neglect  of  duty.  51.  485a. 
against  sheriff's,  &.c.  485a. 

for  not  returning  writ;  142.  *331.  336.  485a,  6a.  503,  4. 

may  be  moved  for  the  last  day  of  term,  in  K.  B.  309. 
bringing  in  body;  334.  *337.  485a,  6a,  7a.  503,  4. 
origin  of.  332. 

when  it  lies,  and  when  not.  307.  335. 
against  surviving  sheriff.  336. 

late  sheriff.  337. 
in  counties  palatine.  335. 
when  moved  for,  in  K.  B.  *335. 

C.  P.  *280.  *335.  504. 
Exchequer.  *335. 
on  last  day  of  term.  334.  *336. 486a.  502,3. 
must  be  moved  for  in  a  reasonable  time.  338. 
gross  laches  in  plaintiff",  necessary  to  excuse  them.  Id. 
how  directed  and  returnable.  336. 
affidavit  for,  in  C.  P.  334.  (A.) 
proceedings  on,  how  entitled.  337.  487a.  499. 
costs  on,  in  action  against  acceptor  of  bill.  *338. 
when  a  bar  to  assignment  of  bail  bond,  and  when  not.  319. 
for  granting  or  obtaining  replevin  improperly.  572.  (c.) 
setting  aside,  for  irregularity.  279,  80.  *339. 
when  regular;  *339. 

affidavit  for.  Id. 
in  what  cases  it  shall  stand  as  a  security.  339. 
against  gaolers,  &c.  on  lords'  act.  255.  485a. 
jurymen.  485a. 

witnesses,  for  disobedience  to  subpoena; 
in  K.  B.  485a.  857,  8. 
C.  P.  Id. 
peers,  or  members  of  the  house  of  commons; 
when  it  lies.  485a.  857. 
when  not.  *217.  485a.  888. 
other  persons; 

for  contempt,  in  face  of  court.  485a. 

by  bail.  Id.  486a. 
for  a  rescue;  *260.  485a. 

how  returnable.  259.  *336. 
speaking  competuous  words  of  the  court,  or  its  process, 

&c.  191.  485a. 
disobedience  of  process.  *172.  *405.  *418.  485a. 
net  performing  award.  See  tit.  Arbitration. 
resisting  execution  of  habere  facias  possessionem.   552. 

1082,  3. 
not  granted,  for  acting  as  attorney,  without  being  admitted. 

Addend,  to  p.  56. 
motions  and  affidavits  for;  484a.  487a.  505. 
how  entitled.  337.  487a.  499. 
rule  for,  in  K.  B.  484a.  486a. 
C.  P.  Id.  487a. 
Exchequer.  484a.  487a. 
when  absolute  in  first  instance,  and  when  not.  486,  7a. 
how  entitled.  *337.  487a.  499. 
must  be  personally  served.  505. 
opening,  in  C.  P.  512. 
writ  of,  and  proceedings  thereon.  *337.  487a,  8,  9. 
when  it  may  be  executed  on  a  Sunday.  239,  40.  487a.  505. 
for  contempt,  not  in  general  bailable.  *244.  487a. 
form  of  interrogatories  on,  in  C.  P.  488.  (c.) 
out  of  Chancery,  bail  on.  See  tit.  Bail. 
prisoner  in  custody  on,  how  charged.  347. 

when  entitled  to  benefit  of  lords'  act.  381. 
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ATTACHMENT, 

of  the  person; 

prisoner  in  custody  on,  not  within  stat.  48  Geo.  III.  c.  123.  p.  "395. 

liable  to  give  security  for  costs.  583. 
alias,  for  retaking  defendant.  1070. 

penalties  of  recognizances  of  bail  to,  not  applicable  to  payment  of  debt  and 

costs.  1088. 
ATTAINDER, 

of  treason  or  felony,  effect  of.  696.  Id.  (i.) 

plea  of,  hi  abatement.  685. 

bar.  Id.  696.  Id.  (i.) 
ATTAINT,  928. 
writ  of;  936. 

when  it  lies.  621,  2. 
ATTORNEY  GENERAL, 

actions  or  prosecutions  by.  568. 
ATTORNIES, 
what.  54. 

for  what  purposes  appointed.  Id. 
formerly  members  of  inns  of  court,  or  Chancery.  55. 
admission  of; 

previous  qualifications: 

articles  of  clerkship;  54,  5,  6. 

affidavits  of  execution  of.  57,  8.  65. 

proper  officers  for  filing,  in  Chancery,  &c.  58.  (rf.) 
when  clerk  has  taken  degree  at  university.  56,  7. 
stamp  duty  on.  59,  60.  63. 
restrictions.  61,  2. 
enrolment  of  copy  of.  59. 
filing,  inC.  P.  65. 
service ; 

in  general,  what  is  sufficient,  and  what  not,  61,  2. 
to  agent.  63. 

practising  barrister,  or  special  pleader.  Id.  64. 
in  case  of  death,  &c.  62,  3. 
notice  of  application  to  be  admitted.  64,  5. 

re-admitted.  74.  85. 
affidavit  of  service.  65. 

payment  of  duty.  Id. 
examination.  54,  66. 
oath  or  affirmation.  66. 
under  special  circumstances,  in  C.  P.  55.  (rf.) 
inrolment  of.  66,  7. 
roll  of,  inK.  B.Id. 

entry  of  name  and  place  of  abode.  67,  8. 
may  be  admitted  of  different  courts.  59,  60.  68. 
practise  in  names  of  other  attornies.  68,  9. 
penalty  for  acting  as,  without  being  admitted.  55,  6. 
not  to  suffer  unqualified  persons  to  use  their  names.  69. 

act  as  agents  for  unqualified  persons.  Id. 
of  Great  sessions,  or  counties  palatine,  not  to  practise  in  courts  at  Westminster, 

60,  61. 
annual  certificate  of;  70,  &c. 

when  to  be  taken  out.  70,  71. 
duties  payable  on.  71. 
entering.  Id.  72. 

penalties  for  practising  without:  72. 
actions  for;  Id.  73. 
evidence  in.  162. 
consequences  of  not  taking  out.  74,  5. 
want  of,  no  objection  to  clerks  being  admitted.  58. 
bail.  73.   . 
no  ground  for  cancelling  bail  bond.  Id. 

setting  aside  proceedings.  Id. 
re-admission  of; 

on  stat.  37  Geo.  III.  c.  90.  §  31..- 
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re-admission  of; 

on  stat.  37  Geo.  III.  c.  90.  §  31.: 
when  necessary.  74. 
term's  notice,  when  required  for.  Id. 
penalty  and  arrears  of  duty,  when  payable  on.  Id.  75. 
rule  and  affidavit  for.  75. 
on  last  day  of  term.  Id. 
after  being  struck  off"  the  roll.  85. 
suing  defendant  by  bill  as  an  attorney,  who  is  not  so,  irregular.  76. 
privileges  of; 

in  King's  Bench  and  Common  Pleas: 

to  sue  by  attachment  of  privilege.  34,  5.  75,  6.  78. 

be  sued  by  bill.  Id. 
when  sued  by  bill,  jointly  with  persons  having  privilege  of  parliament.  79. 
not  in  general  obliged  to  sue,  or  liable  to  be  sued,  in  courts  of  con- 
science. 995. 
not  to  be  arrested.  75,  6,  7,  8.  218.  222. 
remedy  on  arrest.  76. 
not  to  pay  for  copies  of  pleadings.  784. 

issue  money.  Id. 
with  regard  to  venue.  75,  6,  7.  83.  652.  656. 
trials  at  bar.  75.  808. 
offices.  77. 
when  not  allowed:  Id.  78. 

where  they  do  not  practise.  Id. 
as  against  each  other.  78. 
waiver  of.  Id.  79. 
how  taken  advantage  of.  76. 
in  Exchequer.  35,  6.  76,  7. 
disabilities  and  restrictions  of: 
cannot  justify  as  bail.  79.  270.  292.  *298. 
be  lessees  in  ejectment,  &c.  79.  533. 
justices  of  peace.  79. 
commissioners  of  land  tax.  80. 
incapable  of  prosecuting  actions,  when  in  prison.  Id. 
warrant  of:  See  tit.  Warrant  of  Attorney. 

memorandum  of.  92. 
and  agents,  relation  of,  considered.  Id.  93.  and  see  tit.  Agent. 
appearance  by;  54.  88,  9. 

without  warrant.  89.  573. 
having  once  appeared,  not  permitted  to  withdraw  themselves.  89. 
bound  to  proceed,  though  client  do  not  bring  them  money.  Id. 
not  proceeding,  cannot  bring  action  for  bill.  Id. 
cannot  be  changed  without  leave.  90.  102.  1139.  1196. 
exception  to  this  rule.  89,  90. 
mode  of  changing.  90. 

proceedings  previous  and  subsequent  thereto.  Id. 
dying.  Id.  91.  ; 

undertaking  to  appear; 

generally,  does  not  oblige  them  to  put  in  special  bail.  Addend,  to  p.  263. 
to  reverse  outlawry.  155. 
in  bailable  actions.  245.  *249. 
on  common  process.  263. 
affidavits  sworn  before.  500. 
service  of  declaration,  in  ejectment  on.  528,  9. 

when  necessary  to  be  present,  on  execution  of  warrant  of  attorney.  594,  &c. 
duties  of; 

in  general.  80,  81. 
to  appear  in  court.  81,  2. 
attend  on  motions,  &.c.  Id. 

at  judge's  chambers.  515. 
not  to  prosecute  action,"  for  sum  in  gross.  *90. 
when  compellable  to  deliver  up  deeds,  &.C.  82. 
when  not.  Id. 
summary  jurisdiction  over.  Id.  83. 
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jury  of;  83. 

matters  inquirable  by.  Id. 
misbehaviour  of,  and  its  consequences; 
action  for  damages.  81.  975. 
payment  of  costs.  81.  763. 
attachment.  81,  2.  97.  485a. 
striking-  off  the  roll.  83. 
of  inferior  courts,  answerable  for  misconduct,  in  C.  P.  84. 
embezzling  clients  money,  excepted  out  of  insolvent  debtor's  acts.  80. 
striking  off  the  roll,  at  their  own  instance:  *83. 

affidavit  required  on.  Id. 
proceedings  in  actions  by;  83.  k.c. 
in  King's  Bench: 

attachment  of  privilege;  25.  34.  71.  75.  78.  83,  4,  5,  6. 
jurisdiction  of  court  by.  34. 
in  nature  of  latitat.  83. 
entry  of,  on  roll.  Id-  (d.) 
not  a  continuance  of  bdl  of  Middlesex.  83. 
how  sued  out.  Id. 

indorsement  of  attorney's  name  on.  Id.  *84. 
arrest  on.  85. 
time  for  declaring.  Id. 
pleading.  Id. 
in  Common  Pleas: 

attachment  of  privilege;  25.  35.  75.  83,  4,  5. 
jurisdiction  of  court  by.  35. 

good  commencement  of  action,  though  informal.  25. 
in  nature  of  original.  84. 
teste  and  return  of.  Id. 
amendment  of.  Id. 

how  replied  to  statute  of  limitations.  Id. 
must'be  signed  by  clerk  of  warrants.  Id. 
praecipe  for.  Id. 
how  sued  out.  Id.  84. 
common  appearance  to; 

with  whom  entered.  41.  85. 
special  bail  on; 

how  put  in  and  justified.  85. 
recognizance  of.  41. 
ca.  sa.  in  action  by,  how  returnable.  1068.  (a.) 
in  Exchequer: 

venire  facias,  of  privilege.  76,  7.  87. 
capias  of  privilege;  Id. 

holding  to  bail  on.  77. 
beginning  of  declaration.  85. 
proceedings  in  actions  against; 
in  King's  Bench: 

bill;  25.  34.  75.  86.  165.  85. 
what.  85. 
its  commencement.  438. 

conclusion.  85. 
when  and  how  filed;  86. 

in  vacation.  Id.  474. 
considered  as  commencement  of  suit.  86. 
amendment  of.  Id. 
copy  of:  Id. 
how  written.  86. 
when  delivered.  86.  422,  23. 
to  whom.  86,  7. 
sticking  up  in  the  office.  *87. 
time  for  pleading  to.  Id. 
stamp  duty  on.  Id. 
staying;  76. 

in  action  for  debt  under  Jive  pounds.  995.  (c.) 


1294  INDEX. 

ATTORNIES, 

proceeding's  in  actions  against; 
in  Common  Pleas: 

bill;  25.  35.  87. 

may  be  filed  in  vacation.  25.  *87. 

formerly  entered  on  record  in  the  first  instance.  Id. 

calling'  defendant  on.  *88. 

filing;  87. 

notice  of.  88. 
taking  off  the  file.  490. 
rule  to  appear  to.  88.  490. 
appearance.  88. 

judgment  of  forejudge r,  for  non-appearance.  88. 
striking  off  the  roll.  88. 

may  afterwards  be  proceeded  against  as  common  persons.  Id. 
restoring.  Id. 
in  Exchequer: 

bill;  76,  7.  84. 
beginning  of.  89. 
plea  of  privilege  by.  67.  685,  6.  692. 
fees  of;  83.  (d.) 

arrest  for,  after  delivery  of  unsigned  bill.  535. 
bill  of  costs  of; 

in  what  cases  necessary  to  be  signed  and  delivered,  and  in  what  not.  26. 

92.  &c. 
when,  where,  to  whom,  and  how  delivered.  97.  &c. 
how  far  conclusive  against  further  charges.  97. 
mistake  in.  Id. 

arrest  on,  after  delivery  of  unsigned.  Id. 
statutes  relating  to  taxation  of.  90.  &c. 
in  what  cases  taxable,  and  in  what  not.  90,  1,  2. 
for  conveyancing,  &c.  *93. 

business  done  at  Quarter  Sessions.  *94. 
in  House  of  Lords.  *94. 

Chancery.  95. 
under  commission  of  bankrupt.  Id.  96. 
within  what  time  they  may  be  taxed.  *97. 
after  they  are  settled  and  paid.  Id. 

action  brought,  and  before  trial.  96. 
verdict.  97. 
cannot  be  taxed  at  trial.  97.  98. 

after  judgment  by  default,  and   writ  of    inquiry   exe- 
cuted. 97. 
evidence  in  action  on.  *98. 
delivery  of,  how  compelled,  in  K.  B.  Id.  99. 

C.  P.  Id. 
taxing;  Id. 

costs  of.  100. 
undertaking  to  pay.  *98. 
remedies  for  balance  of; 

by  action:  90. 

lien  on  deeds,  &c.  82. 

sum  recovered.  *101.  102.  1029. 
when  subject  to  equitable  claims  of  the  parties.  102. 

1029. 
interest  on,  not  allowed  in  error.  1241. 
clerks  of;  54,  5,  &.c. 
summary  jurisdiction  over  differences,  between  them  and  their  masters.  63. 
using  name  of  regular  attorney,  without  his  consent.  69,  70. 
not  allowed  to  be  bail;  270.  291. 
except  for  rendering.  270. 
objection  to,  as  bail,  how  obviated.  271. 
affidavits  sworn  before.  500. 

declaration  of,  as  to  writ  of  error  being  brought  for  delay.  575. 
presence  of,  not  sufficient^  on  executing  warrant  of  attorney.  596. 
may  be  commissioners  to  examine  witnesses  abroad.  861. 
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clerks  of; 

residence  of,  on  court  of  conscience  acts  for  London.  991. 
admission  bv,  on  taxing-  costs.  1027. 
ATTORNMENT.  449.  (b.)  713.  950. 
AVERMENT;  See  tit.  Declaration. 

writ  of.  127. 
AVOWRY.  See  tit.  Replevin. 
AUDITA  QUERELA, 

remedy  by.  *234.  317.  568.  (/.)  1131.  1171.  1182.  1185. 

pleas  in.  724. 

issues  and  demurrers.  775,  4. 

motion  in  arrest  of  judgment  not  allowed  in.  949. 
AUDITORS, 

appointment  of,  in  action  of  account.  Addend,  to  p.  2. 
AUTRE  ACTION  PENDENT, 

plea  of.  689. 
AUTRE  FOIS  ACQUIT, 

plea  of.  942. 
AUTHORITY  OF  LAW, 

justification  by.  699. 
AWARD;  See  tit.  Arbitration. 

bond  conditioned  to  perform,  within  stat.  8  &  9  W.  III.  c.  11.  §  8.  p.  631.  742. 

venue  cannot  be  changed  in  action  on.  653. 

pleaded,  after  the  last  continuance.  900. 

in  ejectment.  885. 

evidence  of.  852. 

in  action  on.  888. 

B. 

BAIL, 

to  sheriff;  242. 

not  considered  as  sureties,  within  stat.   49  Geo.  III.  c.  121.  §  8.  p.  233. 

317. 
cannot  in  general  be  taken,  on  attachment  for  contempt.  243.  487,  8. 
on  attachment  out  of  Chancery;*  244. 

on  mesne  process:  Id. 

•  how  taken.  Id. 
after  decree.  Id. 
cannot  be  taken,  on  indictment  for  misdemeanour.  243. 

extents.  1095. 
how  far  liable.  246. 327. 

may  put  in  or  justify  bail  above,  by  their  own  attorney.  90.  269. 
when  let  in  to  try  the  cause.  327. 
execution  against.  Id. 
when  and  how  discharged; 
by  death.  327. 
bankruptcy.  Id. 
cognovit.  *315.  323.  328. 1147. 
render.  *248.  305,  6,  7.  328. 
costs  payable  by.     See  tit.  Costs. 
to  the  action,  or  bail  above;  242. 
what.  Id. 

common  or  special.  193.  197.  213.  242.  263,  4,  5. 
history  of.  264. 
governed  by  the  arrest.  Id. 

necessary  to  be  filed,  for  supporting  the  proceedings.  Id.  356. 
examinable  by  the  court,  in  C.  P.  1205. 
common;  262.  &c. 
in  King'6  Bench: 

in  what  cases  necessary  to  be  filed.  263.  356. 
when  and  how  filed; 
by  defendant: 

originally,  or  in  consequence      -  rule  of  court,  or  judge's 

order.  265. 
Vol.  II— 64 
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common; 

in  King's  Bench: 

in  action  against  baron  and  feme.  *266. 
by  defendant's  attorney.  266. 

plaintiff,  on  stat.  12  Geo.  I.  c.  29.  Id.  267. 

43  Geo.  III.  c.  46  §  2.  p.  247,  8,  9. 
45  Geo.  111.  c.  124.  §  3.  p.  137  139.  268.  («.) 
51  Geo.  111.  c.  124.  §  2.  p.  130,  1,  2.  268. 
cannot  be  filed  for  an  infant.  95. 
in  action  against  several  defendants.  265. 
will  not  entitle  a  third  person  to  declare  by  the  bye. 

*429. 
unnecessary,  when  process  is  void.  236. 
nuncpro  tunc.  266. 
filing'  it,  formerly.  267. 
penalty  for  not  filing'.  264.  (c.) 
on  discharging  prisoners.  *376. 
motion  for  discharging  defendant  on.  495. 
in  ejectment.  543 :  547.  551. 

not  filed  in  C.  P.  but  common  appearance  entered,   when  special  bail  unne- 
cessary. 263. 
special;  *269.  &c. 

in  what  cases  required,  or  not.  194.  378. 

for  what  sum.  *264. 

on  attachment  of  privilege.  85. 

to  answer  interrogatories.  243.  487a. 
exigi  facias.  152. 
capias  utlugai  i  im.  153. 
reversing  outlawry;  159.  k.c. 
for  a  caramon  law  error.  Id. 
on  stat.  31  Eliz.  c.  3.  §  3.  Id. 

stat.  4&5W.&  M.  c.  18.  §  3.  p.  *159. 
staying  proceedings  on  bail  bond.  325. 
applying  for  security  for  costs.  581,  2. 
not  considered  as  sureties,  within  stat.  49  Geo.  III.  c.  121.  §  8.  233. 
in  ejectment,  on  stat.  1  Geo.  IV.  c.  87.  §  1.  518,  19.  523.  525. 541,  2,  3.  919, 

20.  1149.  1208,  9. 
by  whom  put  in.  90.  269. 

dispensed  with,  in  G.  P.  on  paying  money  into  court.  269. 
one  not  sufficient.  Id. 
when  more  than  two  allowed.  Id.  270. 
qualification  of; 

must  be  house-keepers,  or  freeholders.  270.  293.  298. 
worth  double  the  sum  sworn  to.  270.  294,  5. 
in  respect  of  property  abroad.  270.  295,  6. 

long  beneficial  leases.  270. 
persons  not  allowed  to  be: 

copyholder,  in  right  of  his  wife.  Id. 

peers,  or  members  of  the  house  of  commons.  271.  292. 

servants  in  king's  household.  271. 

attornies.  and  their  clerks,  &c.  79.  270.  292.  298. 

conveyances.  270. 

sheriff's  officers,  &c.  270.  292. 

bankrupts.  271.  *294.  298. 

insolvent  debtors.  Id. 

persons  indemnified  by  defendant's  attorney.  *293. 

before  rejected  as  bail.  300. 
foreigners,  in  respect  of  property  abroad.  295,  6. 
putting  in; 

in  general.  269. 

by  uncertificated  attorney.  73.  295,  6. 

new  attorney,  without  order  for  changing  former  one.  Id. 
for  defendant  and  sheriff,  by  different  attornies.  269. 
in  wrong  court,  by  mistake.  279. 
before  return  of  writ.  272. 


INDEX.  1297 

BAIL, 

special, 

putting  in; 
•         pending-  action.  Id. 
after  verdict;  Id. 

in  what  sum.  Id. 
final  judgment.  Id.  303. 
time  allowed  for,  in  K.  B.  272. 
C.  P.  Id. 
Exchequer.  272. 
further  time.  272. 

in  what  court,  on  removal  before  declaration.  269.  361,  2.  409. 
before  whom; 

judge  in  town.  273. 
commissioner  in  country.  Id. 
judge  of  assize  on  circuit.  273. 
mode  of,  in  K.  B.  Id.  274. 

C.  P.  *275. 
parties  how  named  on; 
effect  of  misnomer.  Id. 
entry  of,  in  filacer's  book,  in  C.  P.  275. 
in  what  sum.  270.  275. 
recognizance  of.  See  tit.  Recognizance. 
before  commissioner;  273. 

how  put  in,  in  K.  B.  *276. 
C.  P.  Id, 
bail-piece.  276. 
affidavit  of  caption;  Id.  *278.  288. 

amendment  of.  288.  297. 
when  transmitted.  276,  7. 
filed.  Id. 
absolute,  or  de  bene  esse.-  277. 

in  criminal  cases,  Id. 
origin  of,  de  dene  esse.  Id.  (e.) 
notice  of,  in  K.  B.  277.  288  *290. 
C.  P.  277.  289. 

on  attachment.  284. 
when  taken  before  commissioner.  278. 
service  of.  Id. 

after  bail-bond  forfeited.  325. 
affidavit  of  service  of,  in  K.  B.  278. 
costs  incurred  by  two  or  more  notices.  296. 
when  necessary  to  give  fresh  notice.  300. 
exception  to; 

after  assignment  of  bail  bond,  in  K.  B.  *279. 

C.  P.  Id. 
delivery  of  declaration  in  chief,  or  de  bene  esse.  Id. 
when  necessary  to  fix  sheriff.  Id. 
how  made,  in  K.  B.  Id. 
C  P.  280. 
Exchequer.  Id. 
when  put  in  before  commissioner.  *282. 
entering.  324. 
notice  of,  in  K.  G.  279. 
C.  P.  280. 

Exchequer.  Id.  282. 
must  be  entitled  in  cause.  279. 
entitled  in  wrong  court,  a  nullity.  Id. 

want  of  waived,  as  between  the  parties,  in  C.  P.  by  notice  of  justifica- 
tion. *280. 
a/iter,  with  respect  to  the  sheriff.  Id. 
consequences  of  not  justifying,  after  exception.  283. 
adding;  *2S2. 

time  allowed  for,  in  K.  B.  279. 

how  done.  282.  287. 

to  make  bail  a  witness.  *283. 
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special, 

justification  of;  283,  kc. 

when  put  in  for  defendant  and  sheriff,  by  different  attornies.  269.  * 
not  necessary,  in  order  to  render.  284.  306.  325. 

for  sheriff  to  set  aside  irregular  attachment,  in  C.  P.  279. 
when  waived  by  demand  of  plea,  and  when  not.  483a. 
time  allowed  for,  in  K.  B.  279. 
C.  P.  280. 
Exchequer.  Id. 
notice  of;  283. 
title  of.  283. 
form  of;  Id.  284.  291. 

when  bail  put  in  before  commissioner.  283. 
in  King's  Bench.  Id. 
Common  Pleas.  Id. 
Exchequer.  281.  283. 
when  time  expires  on  Midsummer  day,  &c.  283. 
put  in,  in  vacation,  in  K.  B.  Id. 
C.  P.  Id. 
Exchequer.  281. 
service  of;  284. 
affidavit  of:  287. 

must  be  made  by  attorney  who  served  it.  Id. 
amending-.  291. 
a.  waiver,  as  between  the  parties,  in  Q.  P.  of  want  of  notice  of  excep- 
tion. 280. 
aliter,  with  respect  to  the  sheriff.  Id. 

want  of  description  in,  of  bail  already  put  in,  waived  by  previous  ex- 
ception. 290. 
not  a  waiver  of  want  of  entry  of  exception.  323. 
in  King's  Bench: 

in  bail  court;  *285. 

origin  and  history  of.  Id.  285. 
at  what  hour.  286. 
Common  Pleas:  Id. 

not  set  aside,  on  account  of  perjury,  subsequently  discovered.  299. 
Exchequer.  286. 
in  court,  or  before  a  judge  at  chambers.  Id. 
personally,  or  by  affidavit.  Id. 

affidavit  of,  when  taken  before  commissioner.  Id.  292.  297. 
motion  for.  493. 
opposing; 

vivd  voce,  or  upon  cross  affidavits.  287. 

in  several  actions.  Id. 

when  not  allowed,  in  K.  B.  Id.  *288. 

C.  P.  *288. 
affidavits  for;  287. 

cannot  be  answered.  Addend,  to  p.  287.  299. 
when  not  allowed  to  be  read.  298. 
grounds  of; 

defect  in  bail-piece,  or  affidavit  of  caption.  288. 
notice  of  bail.  Id. 

justification.  289. 
affidavit  of  service  of  notice  of  justification.  290. 

justification  of  bail,  taken  before  commission- 
er. Id. 
peers,  and  members  of  the  house  of  commons.  271. 
attornies  and  their  clerks.  270.  293.  297. 
sheriff's  officers,  &c.  271.  291. 

when  same  persons  are  bail  in  several  actions.  *292.  294. 
persons  indemnified  by  defendant's  attorney.  *293. 
not  knowing  defendant.  295. 
living  within  verge  of  the  court.  Id. 
not  being  housekeepers,  or  freeholders.  270.  293.  298. 
in  respect  of  property:  *294. 
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BAIL, 

special, 

justification  of; 
opposiwg; 

grounds  of; 

in  respect  of  property: 
bankrupts.  271.  297. 
insolvent  debtors.  Id. 
persons  before  rejected  as  bail.  300. 
persons  having  no  property  in  England.  295. 
want  of  attorney's  certificate  no  ground  of.  73. 
costs  of,  in  K.  B.  296. 
C.  P.  Id. 
further  time  to  justify,  or  add  and  justify; 
when  allowed: 

on  stat.  43  Geo.  III.  c.  46.  §  2.  p.  *251. 
if  bail  do  not  attend.  296,  7. 

for  defect  in  bail-piece,  or  affidavit  of  caption.  288.  297. 
notice  of  bail.  297. 

justification;  289.  297. 

service  of  notice  of:  Id. 
affidavit  of.  Id. 
affidavit  of  justification,  292. 
when  bail  are  prevented  from  justifying,  by  subsequent  circum- 
stances. 297,  8. 
when  not  allowed: 
on  account  of  personal  insufficiency,  at  time  of  putting  in.  298. 
on  habeas  corpus.  285.  *298.  411. 
in  error.  298.  1213. 
examination  of.  298,  9. 
commitment  of,  for  prevarication.  299. 
punishment  of,  for  perjury.  Id.  301,  2. 

assuming  feigned  names.  299. 
personating  others.  Id. 
rejection  of  one  bail,  rejection  of  both.  *300. 
rejected;  Id. 
cannot  be  bail  in  another  action.  Id. 

court.  Id. 
exception  to  this  rule.  Id. ' 
may  render  defendant,  in  K.  B.  300. 

C.  P.  on  entering  into  fresh  recognizance.  Id. 
allowance  of;  Id. 

rule  or  order  for:  301. 

on  bailing  prisoner  in  vacation.  303. 
setting  aside,  when  improperly  obtained:  259.  301,  2. 
grounds  of,  in  K.  B.  301,  2. 
C.  P.  Id. 
effect  of,  on  render.  306. 
bail-piece: 

amending.  288.  297. 
fifing,  in  K.  B.  277.  301. 
entry  of  recognizance,  in  K.  B.  *302. 
C.  P.  Id. 
Exchequer.  259. 
amendment  of.  303. 
for  prisoners : 

notice  of  justification,  may  be  given  by  new  attorney.  90.  283. 
pending  action.  303. 
after  judgment;  272.303. 

form  of  entry  of  recognizance.  304.  ff.J 
in  vacation:  303. 

how  put  in  and  justified.  Id. 
must  be  put  in  afresh,  after  rendering  defendant.  303. 
for  one  of  several  defendants.  582. 
privileged  from  arrest,  eundo,  he.  222. 
may  take  principal  at  any  time.  227.  240. 
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BAIL; 

special; 

may  plead  to  the  merits,  after  staying  proceedings  on  bail  bond,  in  C.l\  327. 
cannot  move  court  before  justification.  283. 

plead  in  abatement,  &.c.  after  staying  proceedings  on  bail  bond.  327. 
be  witness.  282,  3. 
how  far  liable,  in  K.  B.  274.  282.  304. 
C.  P.  274.  305. 
Exchequer.  305. 
on  habeas  corpus.  411. 
liability  of,  to  plaintiff's  attorney,  after  settlement  with  plaintiff.  101. 
defendant's  attorney,  for  general  expenses  of  suit.  269. 
payment  of  costs.  305.  312. 
not  subject  to  ca.  sa.  in  C.  P.  1066.  1088. 1186. 
render  in  discharge  of; 

deemed  equivalent  to  perfecting  bail.  306. 
by  whom  made : 

attornies,  or  their  clerks.  270. 

bail  put  in  by  sheriff,  or  his  bail.  306. 

excepted  to,  and  not  justifying,  in  K.  B.  306. 
rejected,  in  K.  B.  300.  306. 

G.  P.  on  entering  into  new  recognizance.  Id. 
by  whom  not: 

bail  surreptitiously  put  in,  in  C.  P.  306. 
at  what  time:  306.  309,  10.  1149.  1183. 
before  return  of  writ.  272. 
after  exception;  306. 

ruling  sheriff  to  bring  in  body.  Id. 
regular  time  of  justification  expired.  306. 
for  benefit  of  sheriff.  312.  306. 

sheriff's  bail.  306.  328. 
after  judgment,  in  K.  B.  308. 
C.  P.  Id. 

Exchequer.  309.  1147,  8. 
stay  of  proceedings,  pending  error.  576,  7. 
enlarging  time  for.  308. 311. 
when  not  allowed,  in  K.  B.  306. 
C.  P.  306. 
after  exception,  when  bail  cannot  justify,  in  C.  P.  306. 
pending  rule  to  set  aside  allowance,  for  perjury  of  bail.  307. 
on  extents.  *315.  1095. 
how  made  in  K.  B.  306.  309,  10,  11. 

C.  P.  Id. 
notice  of;  312,  13. 

affidavit  of  service  of,  not  necessary  to  complete  render,  in  K.  B.  Id. 

unnecessary,  in  C.  P.  Id. 
when  not  given  in  time.  312. 
entry  in  marshal's  book  unnecessary.  *314. 

of  exoneretur  on  bail-piece,  in  K.  B.  *313.  &c. 
in  filacer's  book,  in  C.  P.  314,  5. 
in  what  cases  it  may  be  pleaded.  309.  1182. 
plaintiff  not  entitled  to  procedendo  after.  412. 
when  and  how  discharged; 
by  act  of  God: 

death  of  defendant.  314.  1183,  4. 
by  act  of  law : 
bankruptcy  of  defendant.  *311.  314. 
his  being  made  a  peer  or  member.  314. 

sent  abroad,  under  alien  act.  317,  18. 
under  sentence  of  transportation.  Id. 
impressed.  Id. 

discharged  on  stat.  48  Geo.  III.  c.  123.  p.  394. 
by  act  of  parties : 

not  declaring  in  due  time.  *314.  *426. 

variance  of  declaration  from  process  or  affidavit,  in  cause  of  action.  314. 
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BAIL, 

special, 

when  and  how  discharged; 
by  act  of  parties: 
variance  between  affidavit  and  judgment,  in  C.  P.  314. 

declaring  in  a  different  county,  by  original,  in  K.  B.  314.  437,  8. 
recovery  under  bailable  amount.  *314. 
great  and  unnecessary  delay  in  proceeding  to  trial.  Id.  (o.) 
giving  time  on  cognovit.  "315. 
removing  cause  from  inferior  court.  404. 
reference  to  arbitration.  1147. 
when  not  discharged; 

by  declaring  in  a  different  county,  in  C.  P.  *175.  314. 

variance  between  writ  and  declaration,  in  C.  P.  314.  *460. 
bankruptcy.  311. 
insanity  of  principal.  237.  *315. 
cognovit.  315. 

plaintiff's  electing  to  proceed  in  equity.  *315. 
receiving  bills  from  defendant.  *316. 
giving  time  to  plaintiff  in  replevin.  Id. 
proceedings  for  not  putting  in,  or  perfecting; 
on  bail  bond.  319.  &c. 
against  sheriff.  328.  &c. 
proceedings  against: 

by  action  of  debt.  574.  1149,  50. 

scire  facias.  Id.  and  see  tit.  Scire  facias. 
staying,  pending  error.  575,  &c. 
when  liable  to  costs.  305.  312.  324,  5,  6. 

relieved,  for  irregularity  of  proceedings  against  principal.  1182,  3. 
execution  against  not  allowed,  pending  error  in  Parliament.  1202. 
in  scire  facias.  1066.  1186,  7. 
discharges  principal,  and  vice  versa.  1186,  7. 
error  by.  1189. 

certiorari  for,  how  directed.  1227.  (</.) 
on  certiorari;  408. 

when  and  how  put  in,  excepted  to,  and  justified.  409,  &c. 
habeas  corpus,- 

in  court  below:  407. 

notice  of.  407. 
in  court  above:  408. 

when  and  how  put  in,  excepted  to,  and  justified.  409,  &c. 
misnomer  in  notice  of  justification,  cannot  be  corrected.  284.  411. 
not  allowed  further  time  to  justify,  except  in  case  of  unavoidable 

accident.  *298.  411. 
recognizance  of.  410. 
render  of.  411. 
how  far  liable.  Id. 

not  discharged,  under  circumstances,  by  defendant's  privilege  from 

arrest.  Id. 
in  error; 

in  what  cases  required: 
at  common  law.  1203. 
by  statute: 

after  judgment  by  default,  &c.  1204,  &c. 
verdict;  1207,  8. 

in  dower,  and  ejectment.  Id. 
against  executors  and  administrators.  1208. 
not  necessary,  after  judgment  for  defendant.  1209. 
on  writ  of  error  coram  nobis,  or  vobis.  Id.  1210. 
who  may  be:  1210. 
who  not: 

hired  bail,  who  arc  insolvent.  Id.  1213. 
when,  where,  and  how  put  in;  1210. 
in  Exchequer:  1211.  (o.) 
entry  of.  1212.  (w.) 
not  allowed  further  time  to  justify.  298.  1213. 
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BAIL, 

in  error; 

recognizance  of;  1146.  1151,  2.  1204.  and  see  tit.  Recognizance. 
on  error  coram  nobis.  1212.  fg.J 

may  be  entered  into  by  ba'din  error,  without  principal,  in  C.  P. 

1210. 
in  what  sum:  Id.  1211. 

generally.  1210. 

in  debt  on  bond,  in  K.  13.  Id.  1211.  1211.  (m.) 
C.  P.  1211. 
Exchequer.  Id. 
in  ejectment: 

plaintiff' in  error  need  not  enter  into.  Id- 
in  what  sum;  1207,  8,  9.  1211,  12. 
in  K.  B.  1212. 
C.  P.  Id. 
Exchequer.  Id. 
on  stat.  1  Geo.  IV.  c.  87.  §  3.  p.  1208,  9. 
examination  of.  1212. 
cannot  render,  nor  are  discharged  by  bankruptcy:  Id.  1213. 

nor  by  taking  principal  in  execution.  1213.  (~f._) 
notice  of:  1213. 

how  entitled.  1217. 
exception  to,  and  rule  for  better  bail;  1213. 

how  entitled.  1217. 
adding  and  justifying;  1213. 

when  rule  given  in  term  time.  Id. 

vacation,  in  K.  B.  Id. 

C.  P.  Id.  1214. 
Exchequer.  1214. 
mode  of.  Id. 
consequence  of  not  putting  in  and  perfecting.  1214. 
proceedings  against; 

by  action  of  debt.  1151. 

scire  facias.  Id.  1152.  and  see  tit.  Scire  facias. 
liable  in  C.  P.  though  record  be  not  transcribed.  1217. 
not  liable  for  interest,  on  affirmance.  1242. 
BAIL  BOND, 

on  what  stamp.  246. 
in  what  sum.  Id.  247. 
form  of.  246. 

upon  capias  utlagatum.  *153. 
attachment.  244.  487«. 
misnomer  in  process.  688. 
when  good,  though  condition  vary  from  writ,  and  when  not.  *247. 
first  valid,  when  two  are  taken.  324. 
void,  when  executed  before  condition  is  filled  up.  246. 

consequence  of.  328. 
waiver  of  irregularity,  in  omitting  christian  names  in  process.  182.  688. 
delivering  up  to  be  cancelled;  *324.  688. 

motion  for.  495. 
assignment  of; 

in  what  cases  taken,  and  in  what  not:  *321. 
in  general.  319,  &c.  332. 
after  render  to  sheriff".  *248. 

proceeding  against  sheriff.  319'. 
at  what  time  it  may  be  taken.  321. 
cannot  be  taken,  after  cause  is  out  of  court.  321. 
by  whom  made.  321. 
stamp  on.  Id. 

render  after,  and  before  justification,  allowed.  306. 
bar  to  proceeding  in  original  action.  323. 
discharges  sheriff',  if  the  bond  be  valid.  328.  - 
alitcr,  if  it  be  void.  Id. 
when  put  in  suit,  in  C.  P.  319,  20,  21. 
actions  on;  *340. 
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BAIL  BOND, 

actions  on; 

cannot  be  brought,  pending  rule  to  bring  in  body,  in  C.  P.  319. 

against  principal  and  bail  separately,  not  in  general  allowed.  322. 

must  be  brought  in  same  court.  Id.  412. 

in  palace  court,  procedendo  in.  412. 

not  within  stat.  8  k  9  VV.  III.  c.  11.  §  8.  633. 

declaration  in; 

must  state  certainty,  return  of  writ  in  original  action.  Addend,  to  p.  246. 
variances  between  and  evidence.  247.  440.  (g.) 
may  be  amended,  in  C.  P.  753. 
pleadings  in.  247.702.  801. 
defence  in,  on  nil  debet.  701. 

plaintiff'not  entitled  of  course  to  recover  his  whole  demand,  in.  *1035.n.  f . 
bail  in  error  not  required  in,  after  judgment  by  default.  1203. 
setting  aside  proceedings  on,  for  irregularity.  *324. 

laches.  321. 
want  of  attorney's  certificate,  no  ground  for  cancelling.  73.  323. 
staying  proceedings  on  terms:  323,  &ic.  495. 
motion  for.  495.  (b.) 
affidavit  for,  in  K.  B.  324. 

not  required  in  C.  P.  or  Exchequer.  Id.  *325. 

how  entitled.  326,  7.  499. 

rule  or  summons  for,  how  entitled.  327.  410. 

may  be  obtained  on  same  day  as  bail  justified.  323. 
not  necessary  to  swear  to  merits,  in  C.  P.  324. 
what  may  be  pleaded  after.  327. 
entering  into,  not  a  waiver  of  previous  irregularity.  563. 
BAIL  BOOK, 

of  commissioners,  for  taking  recognizances  of  bail.  275. 
rejected  bail.  *300. 
BAIL  COURT, 

origin  and  history  of.  *285. 
proceedings  in.  285,  &c. 
BAILIFFS,  52. 

in  fee.  237,  8. 
common.  Id. 
special.  Id.  329. 
not  to  act  as  attornies.  79. 
of  a  liberty;  52.  *238.  253,  4. 
punishable  for  misbehaviour.  52. 

return  of  process,  when  mandate  directed  to.  332.  1058.  1065.  1068. 
proceedings  against,  for  false  return.  332. 

to  compel  bringing  in  the  body.  Id. 
BAILMENT.  3. 
BAIL-PIECE, 

common.  *265.  267.  375. 
special;  273,  &.c. 
stamp  on.  273. 
when  transmitted.  276,  7. 

filed,  upon  acceptance  of  bail.  277. 
for  want  of  exception.  279. 
after  justification.  *301. 
misnomer  in:  277. 

amendment  of.  288. 
on  attachment  of  privilege,  in  C.  P.  85. 
habeas  corpus,  in  K.  B.  409. 

C.  P.  Id.  410. 
exoneretur  on.  198,  9.  310,  11,  12,  13,  &c. 
BALLOTING  ACT.  841,  &c.  906,  7. 
BANK, 

books  of;  852. 
inspecting.  647. 
BANK  ACTS;  *209,  &c. 

not  necessary  in  trover.  209. 

restrictions  in  cash  payments  bv,  determined.    Addend,  to  p.  189. 
Vol.  II.— 65 
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BANKERS, 

declaring  on  notes  of.  667. 
interest  in  actions  by  or  against.  1240. 
when  entitled  to  sue  out  extent  in  aid.  1106. 
BANK  NOTES, 

actions  on,  restrained.  209. 

staying  proceedings  in.  Id.  570. 
not  to  be  received,  for  less  than  sum  specified  therein.  *209.  (/.) 
when  a  legal  tender,  and  when  not.  209. 
negativing  tender  in,  formerly  required.  209,  &.c. 
deposit  ot,  on  stat.  3S  Geo.  111.  c.  1.  §  8.  212. 
cannot  be  taken  in  execution.  1042. 
BANKRUPT, 

proceedings  against,  when  in  Parliament.  134,  Sec. 
relief  of,  when  taken  on  capias  utlagatum.  155. 
privilege  of  from  arrest,  in  coming  to  surrender,  &c.  227. 
on  writ  of  extent.  227. 
after  escape.  227. 
how  taken  advantage  of.  Id.  (c.) 
before  or  after  certificate.  227.  &.c. 
on  bankruptcy,  between  verdict  and  judgment.  228. 
laws,  do  not  extend  to  debts  contracted  abroad.  229. 
commission  of; 

petitioning  creditor  for; 

debt  of,  when  not  barred  by  statute  of  limitations.  25.  (/) 
liable  to  solicitor.  96. 

messenger.  Id. 
costs  of.  Id. 

bond  by,  not  within  stat.  8  &  9  W.1II.  c.  11.  §  8.  p.  633. 
proving  or  claiming  under,  an  election  to  abide  by:  227. 

cannot  be  pleaded  in  bar.  227. 
disputing.  234.  311. 

bill  of  costs  for  business  done  under.  96. 

evidence,  on  undertaking  to  bring  back  venue  to  Middlesex.  662,  3. 
cannot  be  taken  out  by  plaintiff,  against  defendant  in  execution.  1069. 
no  ground  for  discharging  him.  Id.  (/.) 

not  supported  by  verdict  for  general  damages,  on  act  of  bankruptcy  before 

judgment.  228. 
commissioners  of; 

persons  attending,  privileged  from  arrest.  *223. 

how  discharged.  223. 
bankrupt  remanded,  on  commitment  by.  310. 
expenses  of  witnesses  summoned  before.  856. 
bringing  witnesses  before,  when  in  custody.  859. 
assignees  of; 

to  pay  costs  of  petitioning  creditor.  *255. 
bills  of  costs  on,  to  be  taxed.  255. 
liable  to  solicitor  for  his  bill,  though  not  taxed.  Id. 
actions  by  or  against;  6,  7.  12,  13.  438. 
joinder  in.  12,  13. 
arrest  in.  197.    " 
changing  venue  in.  662,  3. 
set  off  in.  717,  18,  19. 

notice   in,  of  intention  to  dispute   petitioning  creditor's  debt,  &c. 

721,  2,  3. 
when  given.  721,  2. 
how  served.  722. 
evidence  on.  721,  2,  3. 
costs  on.  722. 
staying  proceedings  in.  1057,  8. 
need  not  be  so  described,  in  common  process.  168. 
affidavit  of  debt  by.  204.  212. 

demise  by,  in  ejectment,  without  their  permission.  573. 
when  required  to  give  security  for  costs.  580,  81. 
personally  liable,  on  reference  to  arbitration.  890. 
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BANKRUPT, 

assignees  of; 

in  what  cases  they  may  proceed  to  judgment  and  execution,  in  bankrupt's 

name.  967".  1167. 
scire  facias  for,  when  necessary.  1167,  8. 
certificate  of; 

in  what  cases  a  bar,  and  in  what  not: 
generally.  227,  &c. 
when  cause  of  action  arises  abroad.  229.  697. 

in  Ireland.  229. 
to  sureties.  230,  1. 

annuity  creditors.  233. 
execution  on  bankrupt's  goods.  234. 
action  on  bail  bond.  328. 
attorney's  bill  for  obtaining,  must  be  signed  and  delivered.  96. 
may  be  returned  to  ca.  sa.  1068. 

obtained  by  principal,  cannot  be  pleaded  by  bail.  311.  328.  1183.  (c.) 
before  affirmance,  no  discharge  of  bail  in  error.  1213. 
discharges  cognovit.  228.  609. 

does  not  discharge  prisoner  on  capias  utlagatum.  155. 
upon  what  terms  he  may  be  discharged.  Id. 
when  evidence,  in  support  of  general  plea  of  bankruptcy.  696. 
how  affected  by  former  bankruptcy.  1161,  2. 

deed  of  composition.  1160,  61,  62. 
no  ground  for  staying  proceedings,  in  action  for  escape  of.  572,  3. 
uncertificated,  cannot  be  bail.  294. 

when  required  to  give  security  for  costs.  580,  81. 
bail  of,  when  and  how  discharged.  311.  316.  328. 1183.  (c.) 

to  sheriff,  not  considered  as  sureties,  within  stat.  49  Geo.  III.  c.  121. 

§  8.  p.  232.  316. 
time  enlarged  for  rendering.  308. 
sureties  of,  when  and  how  relieved  on  bankruptcy  of  principal.  229,  30,  1,  2. 

316. 
costs  of  actions  against.  228. 
liable  to  costs,  for  false  pleading.  229. 
not  liable  to  attachment,  for  not  performing  award.  888. 
judgment  creditor  of,  put  on  same  footing  with  other  creditors.  969. 
execution  against.  1049.  1057,  8.  1162,  3. 
future  effects  of,  how  far  liable.  1160,  61,  2. 
scire  facias  by,  as  executor  or  administrator.  1072. 
BANKRUPTCY, 

of  principal,  sureties  when  and  how  relieved  on.  230,  31,  32. 
discharging  bail  on.  311. 
one  of  several  grantors  of  annuity.  232. 
act  of,  by  laying  in  prison.  251. 
plea  of,  in  plaintiff;  696.  1167. 

specially,  in  trover.  703.  (b.) 
after  the  last  continuance.  899,  900. 
in  defendant;  696,  7. 

may  be  pleaded,  after  regular  judgment  set  aside,  in  C.  P.  615. 
must  be  pleaded  in  assumpsit.  700. 
when  general  plea  is  sufficient.  696. 

special  plea  is  necessary.  Id.  697. 
need  not  be  signed,  in  K.  B.  724,  5. 
aliter,  in  C.  P.  725. 
must  be  delivered,  in  K.  B.  724. 
after  the  last  continuance;  900,  901. 
must  be  pleaded  specially.  900.  (Z».) 
plea  of,  in  one  of  several  defendants:  736. 

entering  nolle  prosequi  on.  Id. 
special  replication  to  general  plea  of,  bad  on  special  demurrer.  697. 
of  plaintiff,  no  revocation  of  submission  to  arbitration.  878. 
of  party,  before  award,  no  ground  for  setting  it  aside.  Id. 
evidence  of  former,  to  avoid  certificate.  1162. 

necessary  to  support  it.  Id. 
judgments  how  affected  by.  969. 
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BANKRUPTCY, 

king's  debtor  not  discharged  by.  1095. 
no  abatement  of  writ  of  error.  1221. 
taxation  of  costs  in.  95. 
BAH, 

pleas  in;  See  tit.  Pleas  and  Pleading. 

substantially  bad,  not  cured  by  verdict.  951. 
trials  at.  See  tit.  Trials. 
BARGAIN  and  SALE,  enrolled; 

how  stated  in  pleading-.  *450.  (&.) 
BARON  and  FEME, 

actions  by  or  against;  8.  12. 

limitation  of.  15.  Addend,  to  p.  21. 
appearance  in,  of  feme  under  age.  113. 
distringas  executed  on  goods  of  feme.  *128. 
arrest  in,  on  mesne  process.  197. 

process  of  execution.  Id.  1066,  7. 
fding  common  bail,  or  entering  common  appearance,  in  action  against.  265. 
declaring  by  the  bye  in,  in  C.  P.  429. 
set  off  in.  718. 

plea  of  release  by  baron,  puis  darrein  continuance,  set  aside.  900. 
costs  in.  1166. 
service  of  process  on.  190. 

declaration  in  ejectment.  526. 
seisin  of  baron  j arc  uxoris,  how  pleaded.  *450.  (i.) 
warranty  by,  in  fine,  amended.  756. 

whether  liable  to  attachment,  for  not  performing  award.  888,  9. 
residence  of,  on  court  of  requests  act  for  London.  991. 

execution  on  property  of  feme  cohabiting  with  defendant  as  his  wife.  1046. 1050. 
for  husband's  debt,  on  wife's  separate  property.  1026,  7. 
debt  of feme,  as  administratrix.  1051. 
scire  facias  by  or  against.  1166,  &c.  1172. 
error  by.  1189.  1191.  1226.  and  see  tit.  Feme  covert. 
B  UtONS  of  EXCHEQUER.  36. 
BARRISTER, 

admission  of  attornies'  clerks,  after  being  pupils  to.  63,  4. 
privilege  of,  from  arrest.  *218. 
BASTARDY  BOND, 

action  on,  by  whom  brought.  Addend,  to  p.  7. 
recovery  on,  against  bankrupt,  for  subsequent  breaches.  206. 
staying  proceedings  in  action  on.  586. 
BATH,  City  of, 

court  of  requests  for.  992,  3. 
BENEFICED  CLERK.  See  tit.  Clergymen. 
BERWICK  upon  TWEED; 

direction  of  process  into.  *172. 
changing  venue.  657. 
award  of  venire  facias.  781,  2. 
trial.  810.  (c.) 
BILL, 

in  King's  Bench, 

against  attornies; 

jurisdiction  of  court/and  mode  of  proceeding  by.  25.  34.  75, 

6,  7.  86.  169. 
may  be  filed  in  vacation.  25.  86. 

when  and  how  filed,  and  proceedings  thereon.  85,  &c. 
prisoners  in  custody  of  sheriff,  &c.  104,  Sec. 
in  custody  of  marshal; 

what,  and  when  and  how  filed.  357. 
by  same  plaintiff.  Id. 
third  person:  Id.  *363. 
in  vacation.  363. 
persons  upon  bail;  34.  356. 

when  actually  filed,  and  when  not.  357. 
how  far  considered  as  the  commencement  of  the  action.  357. 
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BILL, 

in  Common  Pleas, 
against  attornies; 

jurisdiction  of  court  by.  35. 
may  be  filed  in  vacation.  25.  86. 

when  and  how  filed,  and  proceedings  thereon.    See  tit.  At- 
tornies. 
issue  by,  how  made  up  of  a  subsequent  term.  775. 
filed,  to  warrant  judgment,  after  error  assigned.  1229,  30. 
warden  of  Fleet,  could  not  formerly  have  been  filed  in  vacation. 

325. 
on  stat.  59  Geo.  III.  c.  64.  7c?. 
formerly  filed  against  prisoners  in  the  Fleet.  87. 
against  members  of  the  House  of  Commons; 

jurisdiction  by,  and  mode  of  proceeding  on  stat.  12  8c  13  W.  III.  c. 

3.  p.  25.  34.  86,  7.  133.  136.  169. 
when  and  how  filed,  and  proceedings  thereon.  138,9,  140,  1. 
declaration  in  ejectment  by.  520. 
amendments  of,  or  by.  447.  769. 
want  of,  aided  by  verdict.  954.  1229. 

error,  after  judgment  by  default,  he.  1229. 
how  assigned.  1227. 
certiorari  for;  Id. 

proceedings  on.  Id.  1228. 
BILL  of  COSTS.  See  tit.  Attornies,  and  Costs. 
BILL  of  MIDDLESEX, 

what,  and  why  so  called.  165.  167. 

might  formerly  have  been  sued  out  before  cause  of  action.  165. 357. 
cannot  now  be  sued  out  for  debt  not  due.  166. 
lies  not  against  a  peer,  8tc.  136.  165. 
proper  process,  when  defendant  resides  in  Middlesex.\65. 
how  far  considered  as  commencement  of  suit.  24,  5.  166.  357. 
out  of  what  office  it  issues.  171,  2. 
signed,  but  not  sealed.  Id. 
common  or  special.  Id.  170. 
has  no  direction,  or  teste.  171. 
how  stated  in  pleading.  173. 
should  not  be  served  out  of  Middlesex.  190. 
arrest  on  in  London,  irregular.  240. 

need  not  be  sued  out  against  casual  ejector,  in  ejectment.  544. 
BILL  of  PARTICULARS.  See  tit.  Particulars. 
BILLS  of  EXCEPTIONS, 

what,  and  how  they  arise.  910,  &c. 

grounds  of.  911. 

in  what  cases  allowable,  and  in  what  not.  Id.  912. 

must  be  tendered  at  the  trial.  912. 

abandoned,  on  moving  for  new  trial.  Id.  944. 
forms  of.  912,  13. 
sealing.  913,  14. 

on  writ  of  false  judgment.  913.  (y.) 

waived,  by  bringing  writ  of  error  before  it  is  signed.  912. 
proceedings  on; 

writ  of  error.  913,  14. 

to  confess  or  deny  seal;  914. 

on  error  from  K.  B.  in  Ireland.  Id. 
judgment  on.  Id. 
costs  of;  Id. 

on  reversal.  1243,  4. 
BILLS  of  EXCHANGE,  and  PROMISSORY  NOTES,  he. 
actions  on; 
of  debt.  4. 
by  indorsees  of.  7. 
when  payable  after  sight.  17. 
on  demand.  Id. 
limitation  of.  22.  Addend,  to  p.  21. 
arrest  in;  186.  192.  200.  1021. 
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BILLS  of  EXCHANGE,  and  PROMISSORY  NOTES,  See. 
actions  on; 
arrest  in; 

of  feme  covert.  219,  20. 
when  barred  by  bankruptcy,  and  when  not.  232. 
affidavit  of  debt  in:  206.  220. 

liability  of  bail  on.  315. 
parties  to,  when  allowed  to  be  bail,  and  when  not.  294. 
bail  not  discharged  by  defendant's  receiving.  317. 
declaring  in,  on  foreign  bill.  434. 

banker's  notes.  667. 
costs  in,  on  attachment  against  sheriff.  337. 
staying*  proceedings  in.  573,  4.  586. 
assessing  damages  in,  v>  ithout  writ  of  inquiry:  618,  19,  8cc. 

notice  must  be  given  of  appointment  for,  in  C.  P.  620. 
venue  cannot  be  changed  in.  653. 
warrant  of  attorney  on,  when  given  for  a  gaming  debt.  594. 
evidence  of,  on  execution  of  inquiry.  629. 
delivering  copies  of.  639. 

cannot  be  set  off,  if  indorsed  after  bankruptcy.  719. 
proof  required  for  setting  off.  Id. 
notice  of  indorsement  of.  446. 

demand  and  refusal  by  acceptor,  must  be  laid  in  action  against  indorser.  950. 
notice  to  produce,  need  not  be  given  in  trover.  853. 
bail  in  error  not  required  in  debt  on,  after  judgment  by  default.  1206. 
interest  on,  no  part  of  debt,  but  merely  damages.  922. 

when  allowed  on  error  in  Exchequer  Chamber.  1240,  41. 
BIRMINGHAM;  28. 

court  of  requests  for.  992,  3. 
BLACK  ACT.  141,  &c. 
BLANK  WRITS; 

not  to  be  sealed.  48. 
BOARD  of  Green  Cloth.  240. 
BONA  NOTABILIA.  653. 
BONDS; 

when  presumed  to  be  satisfied.  17,  18,  19. 

entered  into  by  wrong  names,  how  declared  on.  456. 

actions  on; 

no  statute  of  limitations  in.  17. 
arrest  in.  195. 

staying  proceedings  in.  586,  7. 
consolidating.  664. 
assessing  damages  in.  922. 
for  performance  of  covenants; 

liability  of  surety  on,  after  bankruptcy  of  principal.  233. 
what  are  within  stat.  8  &  9  W.  III.  c.  11.  §  8.  and  what  not.  633.  1160. 
proceedings  on.     See  tit.  Debt  on  Bond,  for  performance  of  covenant?. 
of  arbitration,  need  not  be  stamped  as  agreements.  876. 
outstanding,  plea  of.  697. 
set  off  by  assignees  of.  718. 
to  king;  1089. 

proceedings  on.  1091,  2. 
from  what  time  lands  are  bound  by.  1097. 
BOOKS, 

of  a  public  nature; 
judicial.  852. 
not  judicial.  Id. 
entries  in,  proof  of.  Id. 

inspection  of.     See  tit.  Inspecting  Books,  &.c. 
of  attornies  names.  66,  7. 

rules  delivered  out,  in  ejectment.  540,41. 
ejectments,  at  judges'  chambers.  543.  551. 
warrants  of  attorney,  and  cognovits.  602,  3. 
for  entering  declarations,  in  Exchequer.  457. 

writs  of  ca.  sa.  in  sheriff's  office.  1148.  1179. 
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BOROUGH, 

capital  burgess  of,  when  not  privileged  from  arrest.  223. 
BOROUGH  COURT, 

return  of  proceedings  in.  407.  (e.) 
BOTTOMREE  BONO,  action  on; 

assessing  damages  in,  without  writ  of  inquiry.  619. 
bail  in  error  in.  1205. 
BREACHES; 

negative  or  affirmative.  447. 
how  assigned.  Id.  740,  41. 

on  stat.  8  &.  9  W.  111.  c.  11.  §  8.  632,  3.  740,  41. 
BRIBERY, 

actions  for; 

staying  proceedings  in.  568,  9. 
consolidating.  664. 
altering  venue  in.  651,  2. 
BRIEF.  899. 

BRINGING  Money  into  Court.     See  tit.  Money. 
BRIXTON,  East  half  hundred  of; 

court  of  requests  for.  992. 
BROKERS.     See  tit.  Policy  Brokers. 
BYE-LAWS, 

assumpsit  or  debt  on.  3,  4. 
avowry  or  cognizance  on.  698. 

C. 
CAMBRIDGE, 

claim  of  cognizance  by  university  of.  682,  3,  4,  5. 
CANAL  ACT, 

distress  for  money  due  on,  not  within  stat.  11  Geo.  II.  c.  19.  §  22.  p.  1013. 
CAPIAS  ad  RESPONDENDUM, 
when  it  lies.  145.  218. 

against  whom  it  does  not  lie,  134.  145.  215,  &c. 
in  King's  Bench; 
special.  145. 
Common  Pleas; 

quare  clausum  f regit.  See  tit.  Process. 
by  continuance.  Id. 
Exchequer; 

of  privilege.  36.  87. 
alias.  145. 
pluries.  *146. 
testatum.  Id. 
non  omittas.  Id. 
teste  and  return  of.  146.  *173. 
amendment  of.  147.  175.  182. 
bailable.  192,  3. 
not  bailable.  187. 
common  or  serviceable.  *188.  (/.) 
against  a  peer,  set  aside.  136,  7.  218. 
returns  to.  331,  &c. 
on  pone,  or  reeordari,  &c.  420. 
CAPIAS  ad  SATISFACIENDUM, 
generally;  1030,  &c.  1065. 

not  expressly  given  by  statute.  1065. 

when  it  lies,  and  when  not.  1065,  6,  7.  1154. 

against  whom  it  lies,  and  whom  not.  1065,  6,  7. 1186,  7. 

lies  not  against  spiritual  persons,  for  non-residence.  1066. 

bail,  in  C.  P.  1066.  1088.  1186. 
to  whom  directed.  1067. 
form  of.  Id.  1068. 
for  the  residue.  1059.  1067. 
signing  and  sealing.  1037.  1067. 
teste  and  return:  Id.  1068. 

by  original.  Id. 
indorsement  on,  of  defendant's  place  of  abode  and  addition,  K.  B.  1037. 
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CAPIAS  ad  SATISFACIENDUM, 
amendment  of.  1068.  1170,  71. 
returns  to.  1068.  1147,  8. 
testatum.  1068. 
non  omittas.  Id. 

process  of  outlawry.  128.  1068. 
clause  of,  in  extent.  1111. 

relief  on,  of  crown  debtor,  by  stat.  57  Geo.  III.  c.  117.   §  6.  Id.  1112,  13. 
sheriff's  duty  on,  when  lie  receives  debt  and  costs.  1069. 
how  far  considered  as  satisfaction;  Id.  1070. 
generally.  Id. 
as  against  co-defendants.  Id. 

third  persons.  1070. 
after  defendant's  discharge,  by  privilege  of  parliament.  Id. 
death.  1071. 

escape  or  rescue.  Id.  1072. 
discharge  on  lords'  act.  390. 
to  charge  bail;  1147,  8. 

fresh  writ  of,  when  necessary.  1147. 
direction.  1148. 

teste  and  return  of,  in  K.  B.  Id. 
C.  P.  Id. 
must  lie  four  days  in  sheriff's  office.  1148,  9.  1179. 
Sunday  not  reckoned  as  one  of  them.  /(/. 
must  be  entered  in  public  book,  in  sheriff's  office.  1148.  1179. 
filing.  1148. 

cannot  be  sued  out,  or  returned,  pending  error.  1183.  Id.  (r.) 
want  of,  when  and  how  pleadable.  744.  1182,  3. 
against  peers  of  the  realm.  140.  1065,  6. 

feme  covert,  on  judgment  against  her.  1066.  1166. 
for  charging  defendant  in  execution,  in  county  gaol.  370. 
prisoners  on.  See  tit.  Prisoners. 
CAP I  AS  pro  fine.  605.976.  (/«.) 

si  laicus  1135. 
CAPIAS  UTLAGATUM; 
general.  153. 
special.  153,  4. 
poundage  on.  1084. 
CAPIAS  in  Withernam.  1078,  9. 
CAPIATUR, 

want  or  wrong  addition  of,  aided.  976. 
CARETS,  of  Rolls.  790. 
CARRIERS,  liability  of.  670.  (</.) 
actions  against;  5. 

declarations  in.  453.  670.  (</.) 
pleas  in.  686. 
CASE, 

actions  upon;  4,  &c.  8.  (/.)  51.  435. 

against  sheriffs,  &c.  See  tit.  Sheriffs. 

limitation  of.  14,  15. 

process  in.  124. 

declaration  in:  *439.  448,  9,  10. 

variances  between,  and  evidence.  440. (g.) 
pleas  in.  See  tit.  Pleas  and  Pleading. 
damages  in,  for  enticing  away  servant.  922. 
judgment  in.  963. 
costs  in.  See  tit.  Costs. 
execution  in.  1030. 
special.  See  tit.  Special  Case. 
CASES,  in  House  of  Lords;  1235. 
must  be  signed  by  counsel.  Id. 

number  of,  to  be  delivered,  and  when  and  to  whom.  Id. 
CASH  PAYMENTS, 

restrictions  on,  determined.  570.  («'.) 
CASSETUR  billa,  vel  breve, 

entry  of,  in  K.  B.  730.  737.  963. 
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CASSETUR  billo,  vel  breve, 
entry  of,  in  C.  P.  Id. 
declaring  after.  428. 
defendant  not  entitled  to  costs  on.  737. 
CERTAINTY, 

in  pleading-.  460.  713.  902. 
awards.  882. 
CERTIFICATE, 

of  attornies.  See  tit.  Attornies. 

special  pleaders,  draftsmen  in  equity,  and  conveyancers.  72. 

only  qualifies  members  of  inns  of  court.  73. 
death,  &c.  for  reversing-  outlawry.  161. 
bankrupt.  See  tit.  Bankrupt. 
or  copy  of  causes,  from  gaoler,  Sic.  374. 
of  no  bill  or  declaration; 

when  dispensed  with.  Id.  (d.) 
of  cause  shewn,  on  rule  for  judgment  on  nul  tiel  record,  in  C.  P.  805. 

probable  cause  of  seizure,  in  actions,  &c.  relating  to  customs  or  excise.  923. 

1005. 
alleging  diminution,  &ic.  in  House  of  Lords.  1228. 
for  costs; 

on  43  Eliz.  c.  6.  p.  711.  987,  8. 

in  what  actions  granted.  987,  8. 

7  Jac.  I.  c.  5.  p.  1026. 

22  &  23  Car.  II.  c.  9.  p.  997,  &c. 

8  &  9  W.  III.  c.  11.  §  1.  p.  1023. 

§  4.  p.  1001.  1003,  4. 
4  8c  5  Ann.  c.  16.  §  5.  p.  712. 
24  Geo.  II.  c.  18.  §  1.  p.  844. 
Welch  judicature  act.  1004,  5. 
CERTIFYING  RECORD.  See  tit.  Error. 
CERTIORARI, 
what.  399. 
nature  of.  404. 

out  of  what  court  it  issues.  399.  804. 
when  it  lies;  399,  &c.  404.  685.  1188.  Addend,  to  p.  404. 
before  judgment.  35.  400, 1. 
after  judgment.  402. 

in  criminal  cases,  and  when  not.  401,  402. 
to  remove  ejectment  from  inferior  court.  *404. 
lies  not  to  remove  record  from  Durham,  for  rendering  bail.  310.  403. 
to  what  court.  400,  401. 
direction.  403. 
form  of.  Id.  404. 
teste  and  return  of.  404. 
stamp  on.  403. 

quashing  and  superseding.  404. 
effect  of.  *405. 
receipt  and  allowance  of:  Id. 

in  what  stage  of  the  cause.  Id.  406. 
in  causes  \i\\<lzv  five  pounds.  406. 

fifteen  pounds.  402.  407. 
return  of  proceedings  in  borough  court.  407.  (c. ) 

Mayor's  court  of  London.  Id. 
Great  Sessions.  Id. 
that  defendant  was  taken,  &c.  on  plaint  levied  in  sheriff's  court  of  Lon- 
don. 408.  (e.) 
when  and  how  made.  407. 
to  what  officer.  1216. 
effect  of  filing.  413. 
bail  on;  408. 

when  and  how  put  in,  excepted  to,  and  justified.  409,  Stc. 
procedendo; 

what,  and  when  it  lies.  *411,  8tc. 

cannot  be  granted,  after  return  filed;  413. 

cause  remanded.  Id. 
Vol.  II.— GG 
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CERTIORARI, 

declaration  on;  Id.  *415. 

de  novo.  Id. 
and  mittimus;  400.  804.  977. 
what.  804. 

when  record  must  be  certified,  or  only  tenor.  Id. 
form  of  scire  facias,  after  removal  by.  402.  1158. 
execution  on  removal  by,  out  of  what  court.  1032. 
in  error;  1198. 

praecipe  for.  1227. 

by  plaintiff,  to  verify  his  errors.  1224  (e.)  1227,  &c.  1229,  30. 
by  defendant,  to  disprove  them-  770,  71.  1229,  30,  31. 
by  court,  for  their  own  information.  1232. 
CESSET  EXECUTIO.  927.  1155. 
CESSET  PROCESSUS.  See  tit.  Stet  Processus. 
CESTUI  que  TRUST; 

money  due  to  or  from,  may  be  set  off.  718,  19. 
execution  against  lands,  &.c.  of.  1075,  6. 
CHALLENGE  of  Jurors;  See  tit.  Jury. 

over-ruling',  ground  for  bill  of  exceptions.  911. 

disallowing  no  ground  for  new  trial,  but  for  venire  de  novo.  906.  937. 
CHAMPERTY, 

what.  90.  Jlddend.  to  p.  90. 
CHANCERY, 

■        six  clerks  of,  and  cursitors,  &c.  excepted  out  of  stat.  22  Geo.  II.  c.  46.  p.  56. 
affidavits  in,  of  execution  of  articles  of  clerkship.  57.  (d.) 
solicitor  in,  may  practise  on  equity  side  of  Exchequer.  68. 

on  equity  side  of  Exchequer,  cannot  as  such  practise  in.  Id. 
bound  to  proceed  in  cause.  89. 

declining  to  act,  has  no  lien  for  costs,  upon  a  fund  in  court.  Id. 
costs  in,  when  proveable  under  commission  of  bankrupt.  229. 
'  taxation  of.  95. 

subpoena  in;  177.  ' 
service  of.  Id. 
process  out  of,  not  within  stat.  23  Hen.  VI.  c.  9.  243.  (</.) 
bail  on  attachment  in.  243,  4. 
sixty  clerks  in,  may  be  bail.  270. 

effect  of  injunctions  in.  *472.  1156.  and  see  tit.  Injunctions. 
hearing  counsel,  on  cause  sent  out  of,  in  C.  P.  513. 
bill  in,  no  foundation  for  staying  proceedings.  572. 
exemplifications  in.  850. 
office  copies  of  depositions  in.  851. 
proceedings  in.  Id. 
court  of,  trial  of  issues  directed  by.  813. 

not  within  stat.  9  &  10  \V.  1U.  c.  15.  §  1.  875,. 
application  for  new  trial,  on  feigned  issue,  directed  by.  944. 
evidence  of  verdict  thereon.  977. 
sequestrations  in.  See  tit.  Sequestration. 
CHAPEL-WARDENS, 

service  of  declaration  in  ejectment,  on.  528. 
CHARTER-PARTY, 

affidavit  of  debt  on.  Jlddend.  to  p.  207. 
venue  cannot  be  changed  in  action  on.  653. 
CHATTELS  REAL, 
1       may  be  extended  or  sold,  on  elegit.  1075. 

extent.  1098,  9. 
from  what  time  bound  on  extent.  1099. 
CHIEF  USHER  and  CRIER,  of  K.  B.  46. 

PROCLAMATOR,  in  C.  P.  47. 
CHIROGRAPH, 

of  fine,  when  evidence  and  when  not.  851. 
CHOSE  IN  ACTION, 

actions  by  assignees  of.  7. 
CHRISTIAN  NAMES;  456.758. 

initials,  or  omission  of,  in  process,  &c.  *168. 181.  323.  688.  Addend-  to  p.  168. 
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CHURCHWARDENS, 

service  of  declaration  in  ejectment  on.  528. 
CHURCHWARDENS  and  OVERSEERS, 

entitled  to  protection  of  stat.  24  Geo.  II.  c.  44.  §  6.  p.  32. 
actions  by,  on  stat.  59  Geo.  III.  c.  12.  §  17.  dddend.  to  p.  7.  (/>.) 
CINQUE  PORTS.  172.  680.  1192. 
CIRCUITS;  102. 

commissions  of  judges  on.  38. 

opening-.  Id.  39. 
officers  of.  53. 
CIRCUITY  of  ACTION.  9. 
CLAIMING  CONUSANCE.  See  tit.  Conusance. 
CLAUSUM  FREGIT.  See  tit.  Original  Writ  and  Process. 
CLERGYMEN;  arrest  of.  217. 

proceeding's  against.  1063,  4. 
CLERK  of  DECLARATIONS; 

his  duty,  &c.  86.  (e.) 
CLERK  of  JUDGMENTS,  books  of.  852.  856. 
CLERK  of  PEACE,  cannot  act  as  attorney.  79. 
CLERK  of  PLEAS,  in  Exchequer.  52. 
CLERKS  of  ATTORNIES.  See  tit.  Mornies. 
COGNIZANCE.  See  tit.  Replevin. 

COGNOVIT  ACTIONEM,  what.  606,  7.  objects  of.  606. 
when  and  how  given;  Id.  607. 
before  declaration.  606. 

process  sued  out  in  Exchequer.  Id.  607. 
after  declaration,  and  before  plea.  607. 
after  plea-,  606,  7. 

relicta  verificatione.-  606. 

withdrawing  plea  on.  607. 
upon  terms.  Id. 
form  of.  Id. 
stamping.  Id. 
when  given  by  attorney.  609. 

prisoner,  in  custody  of  sheriff's  officer,  on  mesne  process.  597. 

607. 
marshal.  Id. 
tenant  in  ejectment,  to  prejudice  of  landlord.  608.  732. 
of  the  whole,  or  part  of  cause  of  action.  607. 

or  copy,  and  affidavit,  &c,  to  be  filed  with  clerk  of  dockets,  in  K.  B.  608. 
consequence  of  omission,  in  case  of  bankruptcy.  Id. 

defeazance  on,  to  be  written  on  same  paper  or  parchment,  before  filing.  Id. 
proceedings  on.  607,  8,  9. 
entry  of  satisfaction  on.  603. 1085.  (q.) 
waiver  of  irregularity.  267.  609.  614. 

when  it  operates  as  a  discharge  of  bail,  and  when  not.  315.  323.  327.  1147. 

sheriff.  *338. 
discharged,  by  defendant's  bankruptcy  and  certificate.  206.  609. 
costs  on,  after  argument  of  special  case,  and  new  trial  ordered.  931.  947. 
no  bar  to  writ  of  error,  unless  so  expressed.  1189. 
COLLIERIES, 

action  against  hundred,  for  destroying,  or  damaging  engines,  for  working.  142. 
COLOUR,  in  pleading;  705,  6. 
express.  705.  implied.  Id. 
want  of,  aided  by  statute  of  jeofails.  955. 
COMMISSIONS, 

of  judges  upon  their  circuits;  38. 
opening-.  Id.  39. 
bankrupt.  See  tit.  Banltrupt. 
rebellion,  in  Exchequer.  178. 
for  taking  affidavits;  502. 

stamp  duty  on.  *202.  (/.) 
recognizances  of  bail;  273. 
stamp  duty  on.  Id.  (a.) 

to  be  granted  only  to  certificated  attorriies  or  solicitors.  497. 
examining  witnesses  abroad.  831,  2.  860,  5cc. 
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COMMISSIONS, 

for  trial  of  cause  at  the  assizes,  in  Exchequer.  869,  70. 

finding-  simple  contract  debts  to  crown.  1092,  3.  1110.  11. 
del  credere.  717,  18. 
COMMISSIONERS, 

upon  circuits;  38,  9. 

opening-  their  commissions.  Id. 
of  bankrupt.  See  tit.  Bankrupt. 
land  tax; 

distress  for  fine  imposed  by.  572.  (b.) 
lottery.  547. 

stamp  office.  74,  5.  494.  641. 
for  auditing-  public  accounts,  Sec; 

bringing  witnesses  before,  when  in  custody.  S59. 
taking  affidavits.  202.  266.  497,  8.  550. 
recog-nizanccs  of  bail;  273,  ike. 
bail  book  of.  282. 
scire  facias  on.  1175. 
affidavit  sworn  before,  how  entitled.  498. 
examining  witnesses,  on  interrogatories.  860,  61. 
under  inclosure  acts,  &c.  873.  897. 
COMMITMENT;  309.  *371,  &.c. 
on  habeas  corpus:  355. 
evidence  of.  Id. 

when  matter  of  record,  and  when  not.  255. 
entry  of.  *371. 
for  contempt  in  face  of  court.  486«. 

in  execution  for  penalties,  on  Goldsmiths'  company's  act.  1034. 
COMMITTITUR,  on  render,  in  K.  B.  314. 
COMMITTITUR  PIECE,  *371. 
filing  and  entering.  Id. 

not  necessary,  on  commitment  under  Habeas  Corpus.  Id.  372. 
COMMON,  right  of,  how  stated.  *452.  justification  under  right  of.  698. 
COMMONERS,  avowry  or  cognizance  by.  Id. 

pleas  in  bar  by.  Id. 
COMMON  PLEAS,  jurisdiction  of,  in  personal  actions.  34,  5. 
officers  of.  40,  &c. 

means  of  commencing  actions  in.  105,  6. 
error  from.  1192. 

to,  lies  not  from  inferior  courts.  Id. 
COMMON  PLEAS  at  LANCASTER, 
removal  of  causes  into:  407.  1247. 

recognizance  on.  Id. 
direction  of  writ  of  error  to.  1197. 
false  judgment  in.  1247. 
statute  of  jeofails  extended  to.  320. 
COMMON  RECOVERY.  See  tit.  Recovery. 
COMMON  ROLLS,  in  C.  P.  786. 

Exchequer.  787. 
COMPERUIT  ad  diem. 

plea  of;  318.  335.  *340. 

striking  of  recognizance  of  bail  off  the  file  on.  *340. 
need  not  be  signed  in  K.  B.  724. 
C.  P.  725. 
must  be  delivered,  in  K.  B.  724. 
issue  on,  by  whom  made  up.  773,  4. 
COMPOSITION, 

deed  of,  when  sufficient  or  not  to  avoid  bankrupt's  certificate.  1160,  61,  2. 
COMPOUNDING  penal  ACTIONS:  603. 

in  what  cases  allowed.   Id.     in  what  not.  604 

application  for,  must  be  made  in  bank,  and  not  at  nisi  prius.  Id. 

consent  of  crown,  when  necessary.  Id. 

motion  and  rule  for,  when  and  how  made,  in  K.  B.  493.  604. 

C.  P.  Id. 
proceedings  thereon.  605. 
costs  on.  6U1,  5. 
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COMPOUNDING  penal  ACTIONS: 
composition  money; 

king's  part  of,  to  -whom  paid.  605. 

how  recovered,  on  informations.  Id. 
attachment  for  non-payment  of.  Id. 
order  for,  conclusive.  Id. 
COMPULSIVE  CLAUSES,  in  Lords'  act,  390,  &c. 

rule  or  order  on  defendant,  without  his  consent.  494.  639,  40,  41. 
CONCILIUM.   See  tit.  Demurrers,  and  Error. 
CONCLUSION  to  Declaration.  See  tit.  Declaration. 
CONCORD, 

of  fine  amended.  757,  8. 

supplied,  when  lost.  Id. 
CONDITIONS,  precedent;  *442,  &c. 

plea  of  non-performance  of.  695. 
subsequent.  442. 
CONFESSION, 

of  lease  and  entry  only  in  ejectment.  518.  547,  8. 
judgments  by.   See  tit.  Judgments. 
and  avoidance.  See  tit.  Pleas  and  Pleading. 
without  avoidance:  951. 

proceedings  on.  Id.  952. 
CONSENT,  rules  by.  491. 

CONSENT  RULE,  in  K.  B.  516.  545,  &.c.  in  C.  P.  490.  545,  8cc. 
CONSIDERATION, 

express,  or  implied.  440. 
executed,  or  executory.  441. 
when  good.  Id.  442. 
CONSOLIDATION, 

of  actions,  in  general.  664. 

on  policies  of  insurance;  see  tit.  Policy  of  Insurance. 
motion  and  rule  for,  in  K.  B.  494.  664,  5. 
judges  order  for,  in  C.  P.  665. 
informations  in  nature  of  quo  warranto  not  allowed.  664. 
ejectments.  666. 
CONSOLIDATION  RULE.  See  tit.  Policy  of  Insurance. 
CONSTABLES  and  HEADBOROUGHS, 

demand  of  a  copy  of  warrant  from,  31,  Lc. 
actions  against;  Id. 
limitation  of.  19,  20. 
venue  in.  435. 
pleas  in.  704,  5. 
costs  in.  923,  4.  1006.  1025. 
attornies  not  liable  to  be  chosen.  77. 
CONSUL, 

not  privileged  from  arrest.  216. 
CONSULTATION,  writ  of, 

in  prohibition  for  not  verifying  suggestion  in  six  months.  982,  3. 
CONTEMPT, 

in  face  of  court,  proceeding  on.  486a. 

in  addressing  jury,  fining  defendant  for.  909. 

attachment  for; 

not  in  general  bailable.  243.  487a.  proceedings  on.  487,  8,  9. 
prisoner  in  custody  for,  not  in  general  entitled  to  rules  of  prison.  379. 
CONTEMPTUOUS  WORDS.   See  tit.  Attachment. 
CONTINGENT  DAMAGES.  See  tit.  Damages. 
CONTINUANCE,  capias  by,  in  C.  P.  See  tit.  Process. 
of  process;  183,  4.  732. 

before  declaration.  732. 

after  declaration,  and  before  issue.  Id. 

issue,  and  before  verdict.  Id.  964,  5. 
verdict  or  demurrer.  732. 
judgment  by  default.  Id. 
in  error.  1233. 
entry  of;  183,  4. 1155. 
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CONTINUANCE, 

of  process; 
entry  of; 

may  be  made  at  any  time.  732,  3.  1219. 
certiorari  for,  how  directed.  1227  {d.) 
want  of,  when  aided  or  cured.  733. 
may  be  added,  after  judgment  in  penal  action.  Id. 
of  notice  of  inquiry.  See  tit.  Inquiry. 

trial.  See  tit.  Trials. 
pleading  after  last.  See  tit.  Pleas  and  Pleading. 
CONTINUANCE  DAY.  301. 
CONTRACTS,  by  parol.  439. 
in  writing:  Id. 

by  deed,  under  seal.  Id.  *440. 
agreement,  without  seal.  439. 
express  or  implied.  2,  3.  440. 
present  or  future.  440. 
actions  upon;  1,  &c. 

by  and  against  whom  brought.  6,  7.  limitation  of.  14,  15. 
how  stated  in  declaration.  441. 

special,  admitted  by  bringing  money  into  court.  676,  7. 
CONTRIBUTION,  action  for.  927.  (q.) 
CONTUMACE  CAPIENDO,  writ  of.  379.  (g.) 
CONVEYANCERS,  stamp  duty  on  certificates  of.  72. 
not  allowed  to  be  bail.  270. 

take  affidavits.  497. 
CONVICTION,  plea  of  former.  696. 

damages  and  costs,  in  actions  against  justices,  after  quashing.  924.  1006. 
new  trial  after.  938.  942,  3. 
CONVOCATION,  Members  of.  218. 
CONUSANCE,  what.  681. 

in  what  cases  it  may  be  claimed.  682. 
by  whom.  Id.  683,  4. 

cannot  be  claimed  in  Exchequer  of  Pleas.  77.  682. 
when  and  how  claimed.  474.  682, 3,  4,  5. 
proceedings  after.  414. 
COPARCENERS,  demise  by,  how  laid  in  ejectment.  521. 

confession  by,  of  lease  and  entry  only.  518.  547,  8. 
COPY  of  Causes.  374. 

process.     See  tit.  Process. 

declaration.     See  tit.  Declaration,  and  Ejectment. 

records,  &c. 

under  seal.  850.  not  under  seal.  Id.  851. 
deeds,  &c.  on  oyer.  635. 

for  the  purpose  of  declaring  thereon.  494.  641. 
if  there  be  only  one  part.  640. 
when  one  part  is  lost.  Id. 
grantor  of  annuity  entitled  to.  639. 
written  instruments;  638,  9. 

in  what  cases  formerly  demandable.  Id. 
at  present:  Id. 
in  actions  on  bills  of  exchange,  and  promissory  notes. 

639. 
policies  of  assurance:  Id. 
what  a  sufficient  compliance  with  the 
order.  Id. 
in  other  cases.  Id. 
when  action  is  founded  on  written  instrument.  Id. 

defendant  is  in  nature  of  a  trustee,  &c.  Id.  640,  41. 
not  demandable.  641. 
books,  kc.  646,  he. 
examinations  before  justices,  8tc.  647. 
record  of  acquittal.  Id. 
copy  of,  not  evidence.  851. 
COPYHOLD  lands,  not  bound  by  judgment.  968. 
within  register  acts.  975. 
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COPYHOLD  lands,  not  extendible  on  elegit.  1075. 

tenant,  rule  for  his  inspecting  court  rolls.  492.  Id.  (y.)  648. 
title,  how  stated  in  pleading.  *450.  (6.) 
COPYHOLDER, 

in  right  of  his  wife,  not  allowed  to  be  bail.  271. 
custom  or  prescription  by,  for  common,  &c.  451.  (&.) 
CORONER,  direction  to,  of  mesne  process.  171. 

jury  process.  839,  40. 
CORPORATION,  must  be  sued  by  original.  25.  34.  97.  105.  117.  120.  129.  164. 
process  against.  140. 
must  appear  by  attorney.  *106. 126. 

what  they  may  do,  without  their  common  seal.  *106.  («.) 
note  of  appearance  for.  140.  (g.) 
not  entitled  to  essoin.  126. 
members  of,  not  subject  to  arrest.  218. 
beginning  of  declaration  against.  *140.  (g.) 
seisin  of,  how  stated  in  pleading.  *450.  (6.) 
claim  of,  by  custom  or  prescription.  451.  (b.) 
note  by,  on  Lords'  act.  388,  9. 
pleas  in  quo  warranto,  against  members  of.  708,  9. 
CORPORATION  BOOKS,  852.  inspecting.  648,  9. 
COSINAGE,  damages  on  writ  of.  921. 
COSTS, 
what: 

parcel  of  damages.  979. 
as  between  party  and  party,- 

de  incremento,  origin  of.  Id.     ' 
in  abatement; 

on  issue  in  fact.  694.  996.  in  law.  694.  1019. 

cassetur  billa,  vel  breve.  737. 
in  scire  facias.  1186. 
interlocutory;  979. 

payable  by  attornies,  for  improper  conduct.  81.  763. 
on  proceeding  by  original,  in  K.  B.  98. 
writs  of  distringas.  127.  *138. 
reversing  outlawry.  160. 
discharging  married  women.  220,  21. 
soldiers.  224,  5. 
insolvent  debtors.  233,  4. 
stat.  43  Geo.  III.  c.  46.  §  2.  p.  248,  9,  250. 

staying  or  setting  aside  proceedings  on  bail  bond.  306. 324,  5.  fcc.  587. 
rendering  principal,  by  bail  above.  305.  312.  328. 
attachment  against  sheriff,  in  action  against  acceptor  of  bill.  337. 
setting  aside  attachment  against  sheriff,  after  render.  335. 
motions:  555.  508,  ike. 

when  rule  is  made  absolute.  508,  9.  555. 

discharged.  500.  509. 
in  Exchequer.  497. 
setting  aside  proceedings,  for  irregularity;  564. 

need  not  be  paid,  before  commencement  of  fresh  action.  584, 
staying  proceedings;  564.  577.  585,  6.  1149,  50. 
on  payment  of*  debt  and  costs:  585,  6. 

when  not  allowed.  585. 
in  debt  on  recognizance.  587. 
in  ejectment,  for  non-payment  of  rent.  589,  90. 
by  mortgagee.  590,  91. 
striking  out  superfluous  counts,  &c.  667. 
bringing  money  into  court.  666.  672.  3,  4.  677,  &c. 
discontinuance.  733,  4,  5.  946,  7.  1017,  18.  1026. 
amendments;  644,  5.  763,  &c.  766. 
of  writs  of  eiTor.  1218. 
after  error.  771,  2.  1229. 
reference  to  arbitration.  878,  9.  883,  &c.  994.  1020. 
discharging  rule  to  set  aside  award.  898. 
remanet.  818.  886,  7. 
withdrawing  juror.  678,  9.  910. 
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COSTS, 

interlocutory; 

on  repleader.  952,  3. 
venire  de  novo.  954. 

applying1  for  costs,  on  stat.  43  Geo.  ITT.  c.  46.  §  3.  p.  1021. 
quashing  writs  or scire  facias,  in  K.  B.  982.  1176.  C.  P.  Id. 

error.  1219. 
suing  out  original  writ,  after  error.  1229. 
of  writ,  &c.  deposit  to  answer.  247,  8,  9, -250. 
opposing  bail,  in  K.  B.  296.  C.  P.  Id. 

declaration,  when  allowed  on  staying  proceedings.  465,  6. 
sham  pleas.  612. 
counsel,  on  inquiry.  628. 
petitioning  creditor  for  commission.  95,  6. 

proving  his  debt,  &.c.  after  notice,  on  stat.  49  Geo.  III.  c.  121.  §  10. 

p.  721,  2. 
solicitor  to  commission.  *97. 

application  for  judgment  as  in  case  of  nonsuit,  in  C.  P.  830,  31. 
special  jury.  844.  885,  6. 
witnesses;  734.  820.  856.  861.  (w.)  864,  5,  6. 

examining  on  interrogatories.  863. 
arbitrators.  886. 

trials  at  bar,  when  plaintiff  is  poor.  808. 
bill  of  exceptions.  9l3.  14. 
new  trials;  945,  &.c. 

in  Common  Pleas.  644.  947,  8.  Exchequer.  644,  5.  946.  948. 
after  special  case.  931. 
how  to  proceed  for  non-payment  of.  948. 
for  not  declaring,  after  reversal  of  outlawry,  in  C.  P.  *428. 
proceeding  to  trial: 

generally.  490.  818,  &c. 

in  King's  Bench.  819,  20.  Common  Pleas.  Id.  Exchequer. 

820. 
criminal  cases.  819. 
quo  warranto.  Id. 
by  proviso.  822. 
executing  inquiry:  490,  91.  629. 
motion  for.  629. 
final;  979. 
for  plaintiff: 
at  common  law.  Id. 
by  statute  of  Gloucester:  979,  80. 

when  double  or  treble  damages  are  given,  or  a  certain  penalty,  by 

subsequent  statute,  id. 
when  single  damages  are  given,  by  subsequent  statute.  980,  81. 
restrained,  by  43  Eliz.  c.  6.  pp.  9S7,  8. 
court  of  request  acts, 

for  London.  989,  &c.  993,  Lc. 
Southwark.  992,  &c. 
Westminster.  Id. 
Middlesex.  Id. 
Tower  Hamlets.  Id. 

Blackheuth,  Bromley,  and  Beckenham,  tic.  Id. 
Birmingham.  Id. 
Sandwich,  and  Ramsgate  &c.  Id. 
Manchester.  Id. 
Bath,  &c.  Id, 
exceptions  out  of.  Id. 
when  and  how  taken  advantage  of.  995,  6. 
on  reference  to  arbitration.  884.  994. 

21  Jac.  I.  c.  16.  in  actions  for  tvords.  997. 

22  k  23  Car.  II.  c.  9.  in  trespass.  997,  &C 
13  Geo.  HI.  c.  51.  in  Wales.  1004,  5. 

23  Geo.  III.  c.  37.  §  24.  in  actions  against  officers  of  cut- 

loms  or  excise.  923.  1005. 
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COSTS, 

final; 

for  plaintiff; 

restrained,  by  43  Geo.  III.  c.  46.  <S  3.  when  plaintiff  does  not  recover 
sum  sworn  to,  &c.  173.  496.  1017,  18.  19,  20,  21. 
43  Geo.  III.  c  46.  §  4.  in  debt  on  judgment.   1005,  6.  c. 
141.  in  actions  against  justices.  923,  4. 1006. 
extended,  by  4  &  5  TV.  &  M.  c.  23.  p.  1003. 
8&9  TV.  III.  c.  11.  it?.  1004. 
in  inferior  courts:  90.  997. 1002,  3. 

on  removal  by  habeas  corpus.  416. 
for  defendant; 

at  common  law.  979.  1012. 

by  statute  of  Marleberge.  1012. 

on  nonsuit,  or  verdict;  722.  1014.  1017. 

when  proveable  under  commission.  229,  30. 
judgment  as  in  case  of  a  nonsuit; 

by  stat.  14  Geo.  II.  c.  17:  822,  3.  830. 

when  not  allowed.  830.  1015. 
for  not  proceeding  to  trial,  allowed  in  C.  P.  and  Exchequer,  on 

discharging  rule  for.  819,  20.  830, 
aliter,  in  K.  B.  819.  830. 
of  application  for.  8?0,  31. 
discontinuance.  733,  4,  5.  1017,  18. 1026. 
nolle  prosequi.  735,  6.  1017,  18. 
nonpros;  419.  464. 1015.  1017. 

in  error.  1217.  1224,  5.  1243, 4. 
demurrer.  706.  712.  983.  1008.  1019. 
Welsh  judicature  act.  1004,  5. 
when  plaintiff  does  not  recover  sum  sworn  to,  &c.  195.  496.  1017,  IS. 

1019,  20,  21. 
judgment  for  plaintiff  is  reversed  on  error.  1238. 
of  double  pleading.  710,  &c. 

on  several  counts,  when  plaintiff  succeeds  on  one  of  them.  948.  1006.  1008. 

1010,  11. 
pleas  of  justification.  1006,  &c.  1009,  1010,  11. 
issues,  on  inclosure  act.  1011,  12. 
when  there  are  several  defendants.  1018.  1022,  3. 
in  actions  real:  980. 

writ  of  right;  830.  of  ward.  1012.     : 
mixed: 

dower  unde  nihil  habet.  979. 
ejectment.  See  tit.  Ejectment, 
quare  impedit.  980,  8i.  waste.  980. 
in  personal  actions; 

upon  contracts: 

account.  1014. 

assumpsit,-  979.  989.  998.  1007,  8.  1017. 
against  several  defendants.  1018. 
on  feigned  issues.  1023,  4. 
covenant.  979.  998.  1014. 
debt; 

for  plaintiff:  979.  998. 

on  bond.  1021.  judgment.  494.  1006,  7, 
for  rent.  993. 

penalties;  979,  80.  1021,  2.  1024. 
on  game  laws.  1024. 
for  not  setting  out  tithes.  980,  81. 
on  compounding  them.  604. 
for  defendant:  1004,  5. 1014. 

on  court  of  conscience  acts.  884.  989,  he.  992,  8ic, 
not  within  stat.  22  &.  23  Car.  II.  c.  9.  p.  998. 
scire  facias; 

on  stat.  of  Gloucester.  980.  982.  1185. 

8&9  W.lII.c.  11.  pp.  981.  1160.  1185,6. 
cases  not  within  the  latter  statute.  1186. 
Vol.  II.— 67 
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COSTS, 
iinal; 
in  personal  actions; 

upon  contracts: 

scire  facias; 

on  quashing  writs  of.  982. 1166. 
to  repeal  letters  patent.  982. 
in  error.  1223. 
for  wrongs: 

case;  979.  988.  1004,  5.  1014.  1023. 
for  crim.  con.  5.  (a.)  712.  998. 

defamation.  997. 1004,  5. 
in  trover.  979.  998.  1007.  1014,  15.  1023. 
detinue.  1014. 

respecting  distresses.  980. 1013.  1025. 
replevin; 

for  plaintiff.  979.  1009, 10. 
defendant;  1013, 14. 

on  a  distress  for  poor's  rates.  1024. 
of  double  pleading.  706.  712. 
against  several  defendants.  1023. 
trespass;  979.  997,  8,  &c.  1007.  1023,  4. 
and  assault.  997,  8.  1000,  1.  1023. 

battery.  979.  987,  8,  9.  998.  1000.  1004. 
false  imprisonment.  988,  9.  998.  1023. 
\  forcible  entry.  1024. 

for  plaintiff;  884.  979.  997,  8cc. 
how  restrained.  997,  he. 
against  inferior  tradesmen,  he.  1003. 
when  wilful  or  malicious.  Id.  1004. 
on  several  counts.  1006,  &.c. 
for  defendant; 

on  5  R.  II.  1014.  Welsh  judicature  act.  1004,  5. 
of  double  pleading.  710,  &c. 
on  new  assignment.  1002.  1009,  10. 
against  several  defendants;  1018.  1022,  he.  1028,9. 
on  joint  plea  of  not  guilty,  when  one  is 
acquitted.  1023. 
not  allowed,  unless  plaintiff  is  entitled  to  judgment  on  the  whole 

record.  1012. 
on  arrest  of  judgment.  1022. 
in  error;  1012,  13.  1239,  40. 

for  plaintiff  in  original  action:  1239,  40. 

on  affirming  judgment  in  House  of  Lords:  1243. 
double.  Id. 
defendant.  Id.  1244. 
not  allowed  on  reversal.  1244. 
bail  in  action,  not  liable  to.  305. 
false  judgment.  1248.  prohibition.  980.  982,  3,  4. 
mandamus.  980.  984,  5,  6.  quo  warranto.  819.  980.  984.  986,  7. 
on  extents;  1122.  1130,  31. 
when  taxable.  94. 1131. 
in  actions  by  paupers.  112. 

assignee  of  insolvent  debtor.  1016. 

attorney,  for  bill  of  costs,  within  slat.  43  Geo.  III.  c.  46.  §  3. 

1020. 
against  bail.  305,  6.  312,  13.  324,  5. 
bankrupts.  228,  9. 
seamen  and  soldiers.  *224,  5. 
officers  of  excise,  and  customs.  923.  1005.  1025. 
justices,  and  constables,  Sec.  923,  4.  1006. 1025. 
by  or  against  infants.  113.  578.  580. 
baron  and  feme.  1166. 

executors  and  administrators.  See  tit.  Executors  and 

Administrators. 
double  or  treble,  what.  1024,  5. 
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COSTS, 
final; 
double  or  treble,  what: 

when  recoverable  in  prohibition.  983. 
by  plaintiff.  1024,  5. 

defendant;  990.  992.  1025,  6. 
in  replevin.  1013. 1025. 
ejectment,  1025. 
how  recovered.  Id.  judgment  for,  how  entered.  1026. 
suggestions  for.  See  tit.  /Suggestions,  certificates  for.  See  tit.  Certificate. 
rule  to  be  present  at  taxing,  in  K.B.  490.  1027.  C.  P.  Id. 
after  special  verdict.  929. 
taxation  of.  See  tit.  Mtornies. 
on  judgment  by  default: 

final.  616.  interlocutory,  in  K.  B.  629,  30. 

C.  P.  616.  629,  30. 
discontinuance;  734. 

to  what  time  it  relates.  735. 
demurrer.  799. 
Welsh  judicature  act.  1005. 
verdict,  &c:  929.962,  &c.  1024,  &c. 
affidavit  of  increased  costs.  1026,  7. 
rule  for  new  trial.  948. 
and  signing  final  judgment,  contemporaneous  acts.  962. 
reviewing:  1027. 
affidavit  for.  Id. 
setting  off  against  costs,  &ic.  102.884,  5.  1028,  9. 
judgment  reversed  for.  1238. 

demand  of,  when  barred  by  bankrupt's  certificate.  228,  9. 
means  of  recovering; 

under  commission  of  bankrupt.  229,  30. 
by  action,  or  execution:  1027. 

arrest  not  allowed  for.  200. 
by  attachment;  484a,  5a.  1027. 

rule  for,  absolute  in  first  instance.  486,  7. 1028. 

may  be  moved  for  the  last  day  of  term.  502.  1028. 
on  nonpros,  &c.  in  Exchequer.  1028.   i 
proceeding  in  action  for  non-payment  of.  339,  40.  677.  (p.) 
requiring  security  for.  578,  &c. 

payment  of,  in  former  action.  582,  3. 
in  equity.  379.  583.  on  indictment,  award  of.  886. 
as  between  attorney  and  client.  See  tit.  Mtornies. 
COVENANT, 

to  pay  money  by  instalments,  when  not  discharged  by  bankruptcy.  230,  31,  2. 
action  of;  3.  9,  10.  99.  434.  877. 

not  within  statute  of  limitations.  15.  process  in.  105,  &c.  arrest  in.  192. 
declaration  in:  439. 

variances  between,  and  evidence.  440.  (g.) 
staying  proceedings,  on  payment  of  what  is  due.  586. 
assessing  damages,  without  writ  of  inquiry:  617,  18,  &c. 

when  not  allowed.  619. 
particulars  of  demand  in.  643.  changing  venue  in.  653. 
bringing  money  into  court.  669.  671,  2. 
no  general  issue  in.  720. 
pleas  in;  See  tit.  Pleas  and  Pleading. 

of  tender.  700.  when  to  be  delivered.  724. 
notice  of  set  off  cannot  be  given  in,  with  non  est  factum.  720. 
issues  in,  by  whom  made  up.  773,  4. 
damages  in  action  on  charter-party.  922. 

in,  when  some  defendants  are  acquitted.  926. 
judgment  in.  963.  costs  in.  979.  998.  1014. 
execution  in.  1030. 

writ  of,  for  levying  fine,  amended  in  form,  teste  or  return.  756. 
for  not  levying  fine,  within  stat.  13  Geo.  III.  c.  51.  p.  1004.  (/.) 
scire  facias  in,  for  damages  arising  after  judgment.  1152.  1158,  9. 
interest  on  affirmance,  in  Exchequer  chamber.  1240,  41. 
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COVENANTS,  dependent,  or  independent.  *443. 
to  be  performed  at  the  same  time.  443. 
debt  on  bond  for  performance  of; 

assessing  damages  in.  618,  19.  11G0. 
bail  in  error  in.  1205,  6. 
COVERTURE, 

plea  of,  in  abatement.  686.  bar.  695.  debt  on  bond.  701.  705. 
may  be  given  in  evidence,  on  general  issue,  in  assumpsit.  699. 
when  pleadable  after  the  last  continuance.  900.  903. 

assignable  for  error.  1191.  1226. 
costs  on  plea  of.  1166. 
COUNSEL,  signature  of  pleas,  &c.  by.  692. 723,  4,  5.  748.  752.  801 . 
rides  granted  on  signature  of.  491,  2. 
on  motions; 

how  beard.  512,  13,  14. 
moving  for  argument.  514. 
absence  of,  when  paper  is  called  over,  in  K.  B.  797. 

on  arguing  special  case,  in  Exchequer.  514. 
on  inquiry,  attending  by.  628. 
trial; 
brief  for.  899.  number  of.  Id. 
withdrawing  record.  904. 
in  what  order  heard.  908. 
when  entitled  to  reply.  Id.  909,  10. 
examination  of  witnesses  by;  909. 

when  separate  counsel  are  employed,  by  different  defendants.  Id. 
effect  of  objections  taken  by,  at  trial.  Id. 
when  not  allowed  to  go  into  new  case.  Id. 
acquiescence  of,  in  judge's  opinion.  Id. 
in  criminal  case:  Id. 

opening  new  facts,  and  not  calling  witnesses  to  prove  them.  909,  10. 
on  writ  of  error,  in  K.  B.  1235.  House  of  Lords.  Id. 
COUNTER  AFFIDAVIT,  when  received,  on  arrest.  214.  Addend. 
COUNTERMAND,  of  Notice  of  trial.  See  tit.  Trials. 

inquiry.  See  tit.  Inquiry. 
COUNTS;  See  tit.  Declaration. 

in  real  actions,  amendment  of.  755. 

pleas  in  abatement  of.  See  tit.  Pleas  and  Pleading. 

or  matter  superfluous,  striking  out.  495.  667,  8. 

bad  or  inconsistent,  how  cured  after  general  verdict.  925. 

costs  of  several,  when  plaintiff  succeeds  on  one.  1006,  &c. 

difference  between  K.  B.  and  C.  F.  abolished.  1010,  11 
COUNTY  COURT, 

attornies  in,  must  be  admitted;  56. 

certificates  of.  73. 
actions  in.  565.  avowries,  &c.  on  judgments  in.  698. 
evidence  of  proceedings  in.  978. 
for  Middlesex.  992,  &c. 
execution  in.  1089. 
COUNTY  PALATINE;  See  tit.  Common  Pleas  at  Lancaster. 
attornies  of,  excepted  out  of  stat.  22  Geo.  II.  c.  46.  p.  56. 
stamp  duty  on  articles  of  clerkship  to.  59. 
filing  affidavits  of  execution  thereof.  58.  (d.) 
not  entitled  to  practise,  in  courts  at  Westminster.  60,  61. 
original  writ  cannot  be  issued  into.  *120.  146. 

attachment  on  jusiicies  in,  not  within  stat.  51  Geo.  III.  c.  124.  p.  132. 
process  into;  *120.  132.  146.  175. 

direction  of.  172.  service  of.  189. 
arrest  on; 

for  what  sum.  192.  1036.  by  what  authority.  237.  bail-bond  on;  Id. 
bail  in,  how  taken  before  commissioner,  on  testutum  capias.  276. 

certiorari  lies  not,  to  remove  record  from  Durham,  for  rendering  in  dis- 
charge of.  310. 
entry  of  recognizance.  303. 

mode  of  declaring  in  Middlesex,  on  recognizance  taken  before  commissioner  in 

Durham.  1181.  (s.) 
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COUNTY  PALATINE; 

attachment  or  distringas  in,  for  not  returning  writ,  &c.  335. 

ejectment  in,  on  stat.  1  Geo.  IV.  c.  87.  §  1.  pp.  541,  2,  3. 

commissions  for  taking1  affidavits  in.  497. 

stamp-duty  on  affidavits  in.  501. 

sheriffs  of,  amenable  to  the  court  for  contempts.  335. 

summonses  and  orders  in,  by  judges  on  circuits.  515,  16. 

changing  venue.  100,  101.  656,  7.  bringing  it  back.  661. 

pleading  to  the  jurisdiction.  680. 

mittimus  to.  657.  780.  840.  870. 

trial  at  bar.  808. 

judgments,  how  entered.  965. 

relation  of.  971.  (x.) 
costs.  987. 997,  8. 
execution  in.  402,  3. 
error  from:  1193. 
bail  in.  1204. 

alleging  diminution  in.  1224. 
statutes  of  jeofails  extended  to.  320. 
COURTS, 

superior,  or  inferior; 

justification  under  process  of.  699. 
COURT  BARON,  avowry  or  cognizance  on  judgment  of.  698. 
rolls  of;  852. 

inspecting.  648.  852. 
evidence  of  proceedings  in.  978. 
COURT  for  relief  of  INSOLVENT  DEBTORS.  395,  6. 
COURT  MARTIAL, 
witnesses  on; 

privilege  of,  from  arrest.  223. 
habeas  corpus  for  attendance  of.  859. 
attachment  against,  for  non-attendance.  857. 
COURT  of  PLEAS,  in  Durham.  1002. 

Exchequer.  See  tit.  Exchequer. 
COURT  of  REQUESTS, 
acts  relating  to; 

for  London:  989,  &c.  993,  &c. 

distinctions  on.  990,  &c.  actions  excepted  out  of.  993. 
Southwark,  &c:  992,  &c. 

clause  respecting  balances  under  five  pounds.  993. 
Westminster,  8tc.  992,  &c. 
Middlesex.  Id. 
Tower  Hamlets.  Id. 

Blackheath,  Bromley  and  Beckenham,  &c.  Id. 
Birmingham.  Id. 
Sandwich,  and  Ilamsgate,  fyc.  Id. 
Manchester.  992,  Sic. 
Bath,  &c.  Id. 
attornies  not  in  general  subject  to.  75,  6. 

plaintiffs,  not  within  stat.  39  &  40  Geo.  III.  c.  civ.  §  10.  pp.  75,  6. 

995. 
cases  not  within  last-mentioned  statute.  990,  1. 
mode  of  taking  advantage  of.  565.  995,  6. 
pleas  of.  696.  costs  on.  See  tit.  Costs. 
COURT  ROLLS;  852.  See  tit.  Inspecting  Boohs,  &c. 

motion  to  inspect,  and  take  copies  of.  492.  Id.  (q.) 
rule  for  inspecting,  in  C.  P.  492.  (y.) 
mandamus,  to  inspect.  648. 
CRIMINAL  CASES,  certiorari  in,  when  it  lies,  and  when  not.  401,  2. 
reading  affidavits,  and  hearing  counsel  in.  513.  909. 
not  within  statutes  of  amendments.  769. 
costs  for  not  proceeding  to  trial  in.  819. 
trial  by  proviso  not  allowed  in.  821. 
striking  special  jury  in.  845.  new  trial  in.  942,  3. 
CRIMINAL  CONVERSATION,  63. 

action  for;  5.  declaration  in.  449.  changing  venue  in.  654. 
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CRIMINAL  CONVERSATION,  . 

trial  at  bar  in.  807.  costs  in.  5.  (a.)  712.  998. 
CROWN.  See  tit.  King. 
CROWN  ROLLS.  786. 
CURSITORS;  100. 

excepted  out  of  stat.  22  Geo.  II.  c.  46.  p.  56. 
CUSTOM,  what.  452. 
CUSTOM  HOUSE, 
books  of;  852. 
inspecting.  647. 
CUSTOMS,  avowry  or  cognizance  for.  698. 
CUSTOMS  and  BYE  LAWS, 

when  and  how  discussed,  on  removal  by  habeas  corpus,  &c.  *413. 
CUSTOMS  and  EXCISE. 

actions  relating  to,  by  whom  brought.  568. 

against  hundred,  for  wounding  officers  of.  142. 
officers  of; 
limitation  of.  20.  notice  of.  28,  9. 
where  laid.  436.  bringing  money  into  court  in.  671. 
damages  in.  923.  costs  in.  Id.  1005.  1025. 
indictment,  or  prosecution,  against  officers  of;  923. 
fine  on.  Id. 
CUSTOMS  and  PRESCRIPTIONS.  451.  (i.) 
CUSTQS  BREVIUM, 

office  and  business  of,  in  K.  B.  39,  40.  1227.  1229. 

C.  P.  46,  7.  1217. 1227.  1229. 
fees  anciently  payable  to,  in  C.  P.  47.  (a.) 

D. 

DAMAGE  FEASANT, 

avowry  or  cognizance  for;  698. 
pleas  in  bar  to.  Id. 
DAMAGES,  what.  920.  costs  parcel  of.  979. 
how  laid,  in  actions  upon  contract.  447. 
trespass.  Id.  448. 
case:  449. 
general.  Id.  454.  special.  Id. 
arrest  for,  after  bankruptcy.  205,  6. 
general,  arrest  not  allowed  for.  171. 

cannot  be  brought  into  court.  670,  71. 
set  off.  716. 
after  interlocutory  judgment,  how  ascertained.  617,  18. 
award  of  jury  process  for  assessing.  779. 
on  verdict  for  plaintiff.  920. 

defendant  in  replevin.  Id. 
nonsuit  in  replevin.  Id. 
in  actions  real.  921. 
mixed:  Id. 

ejectment,  he. ;  Id. 

for  mesne  profits,  on  stat.  1  Geo.  TV.  c.  87.  §  2.  p.  918,  19. 
staying  execution  for,  on  same  statute,  §  3.  p.  919. 
dower.  921.  waste.  Id.  quart  impedit,  Lc.  Id. 
personal  actions;  921,  &.c. 
assessing; 

generally.  921. 

on  notes,  and  bills,  Sec.  617,  18,  &c.  921. 

notice  of,  or  copy  of  master's  appointment,  when  served,  in 

K.  B.  620. 
of  appointment  for,  must  be  given,  in  C.  P.  Id. 
stat.  8  &.  9  W.  III.  c.  11.  §  6.  pp.  1168,  9.  1184,  5,  &c. 
§  8.  631,  2,  &c.  922.  1160. 
after  bringing  money  into  court.  678. 
on  demurrer  to  evidence.  623.  916. 
nominal.  921,  2. 
when  recoverable  beyond  penalty.  922. 
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DAMAGES, 

in  personal  actions; 

when  fixed  or  arbitrary.  922. 
in  assumpsit:  See  tit.  Assumpsit. 

on  bill  of  exchange,  interest  considered  as,  and  not  part  of  debt.  922. 
on  replication  of  subsequent  demand  and  refusal,  to  plea  of 

tender.  673. 
covenant,  on  charter  party.  922. 

debt  on  bond,  for  performance  of  covenants.  631,  2,  &c.  922.  1160. 
replacing1  stock.  922. 
indemnity  bond.  Id.  award.  Id. 
for  escape,  of  prisoner  in  execution.  923. 
case,  for  enticing  away  plaintiff's  servants.  922. 

against  sheriff  for  not  selling  joint  property  under  separate  exe- 
cution. 923.  1047. 
hundredors,  on  statutes  of  hue  and  cry,  &c. 
recovery  of;  140,  1,  &c. 

not  exceeding  30/.  p.  123. 
judgment  by  default  for.  Id. 
execution  for.  141,  2,  3, 4. 
trover  for  bill  of  exchange.  992. 
replevin.  920.  925. 
trespass,  for  mesne  profits.  *583.  (z.) 

when  aggravated  by  false  charge.  448.  922,  3. 
against  officers  of  customs,  or  excise.  923. 

justices  of  peace,  after  conviction  quashed.  Id.  924. 
single.  925.  double  or  treble.  Id.  979,  he. 
excessive,  or  too  small.  630.  940,  41.  1034,  5. 
intire:  925. 

how  rectified,  on  bad  or  inconsistent  counts.  Id. 
several:  Id.  927. 

in  penal  action,  on  bad  count.  925,  6. 
assessment  of,  on  several  issues  in  same  cause.  775. 
when  there  is  judgment  by  default,  or  demurrer  to  part,  and  issue  on 

other  part.  779.  926,  7. 
contingent.  736.  773.  779.  920.  926,  7. 

when  some  defendants  let  judgment  go  by  default,  or  demur,  and  others 

plead  to  issue.  926,  &c. 
when  the  latter  are  acquitted.  926. 
when  defendants  sever,  or  join  in  pleading.  927. 
omission  of  finding,  when  supplied  by  inquiry.  621,  &c.  927. 
setting  off,  on  award.  892. 
higher  than  laid  in  declaration,  error.  927.  (a.) 
remittitur  of  part;  927. 

in  penal  action,  after  error.  976. 
increased,  in  action  for  mayhem.  927. 
verdict  security  for,  on  new  trial.  940. 
miscalculation  of,  will  not  avoid  judgment.  975. 
in  scire  facias,-  920,  21.  1185. 

judgment  for,  reversed.  1237. 
error.  1239. 
on  traversing  return  to  mandamus.  984,  5. 
judgment  for,  with  plaintiff's  assent,  without  inquisition.  620. 
reversed.  1237. 
DARREIN  PRESENTMENT; 

damages  on  writ  of.  921. 
DAY  of  retorna  brevium.  122. 

DAY  BOOK,  at  judgment  office,  not  evidence  of  judgment.  603. 
DAY  RULES;  3*79,  80. 

form  of.  378.  (a.)  when  and  how  obtained.  378. 
petition  for.  Id.  (c.)  effect  of.  234.  378. 
DEATH, 

of  plaintiff; 

outlawry  after,  in  C.  P.  *  153.  *  162. 

in  general,  no  cause  for  prisoner's  discharge.  373.  1171. 

when  otherwise.  102.  373. 


1326  INDEX. 

DEATH, 

of  plaintiff; 

no  objection  to  discharge,  on  Lords'  act.  382. 
rule.after,  to  compute  principal  and  interest  on  bill.  619,  20. 
plea  of,  in  abatement.  685. 

after  interlocutory  and  before  final  judgment,  abates  action  for  libel.  1169. 
defendant; 

determines  outlawry.  153.  163. 
reversing  outlawry  on.  163. 
pleading  in  Exchequer.  Id. 
not  a  good  return  to  capias.  Addend,  to  p.  331. 
one  defendant,  effect  of,  after  outlawry  of  another.  1169. 
prisoner  in  execution,  remedy  after.  1071. 
principal  before  return  of  ca.  sa.  in  what  cases  pleadable.  1183. 

staying  proceedings  on.  1184. 
parties; 
warrant  of  attorney  in  general  countermanded  by.  597. 
effect  of,  on  bringing  money  into  court.  675.  679. 
to  submission,  determines  power  of  arbitrators.  877.  892.  966. 
in  what  cases  an  abatement  of  suit.  965,  k.c.  1168,  &ic. 
when  judgment  may  be  entered  after.  597,  8.  965,  6.  972. 
execution  after,  of fieri  facias.  1039. 
elegit.  1074. 

habere  facias  possessionem.  1172. 
scire  facias  after;  1146.  1158.  1168,  &.c. 

in  ejectment.  1154.  1171,  2. 
when  assignable  for  error.  1191.  1225,  6. 
how  assigned.  1225,  6. 
when  it  abates  writ  of  error.  1219,  20. 
arbitrators,  effect  of.  877. 
chief-justice,  affidavit  necessary  after,  on  moving  for  hew  trial.  945. 

effect  of,  on  writ  of  error.  1220. 
testator,  need  not  be  averred,  in  scire  facias,  on  judgment  by  executor.  1 173. 
DEBT, 

action  of;  8,  9,  10. 
on  simple  contracts.  4.  1058.  specialties.  3,  4.  records.  3. 
lies  not,  for  arrears  of  annuity,  charged  on  land.  4. 
founded  in  maleficio.  Id. 
limitation  of.  14, 15. 

original  writ  in.  116.  process  in.  125.  145. 
arrest  in.  145.  192.  194.  outlawry  in.  147,  8. 
declaration  in :  439. 
venue  in.  435. 

variances  between,  and  evidence.  440.  (g.) 
particulars  of  demand  in.  642,  3.  pleas  in.  See  tit.  Pleas  and  Pleading. 
on  bond; 

limitation  in  actions  of.  17,  &c. 

declaring  in,  when  entered  into  by  a  wrong  name.  456. 

staying  proceedings  in.  586,  &.c.  changing  venue  in.  653,  4,  5. 

pleadings  in.  719, 20.  743,  4. 

for  performance  of  covenants; 

particulars  of  breaches  in.  643. 

proceedings  in,  under  stat.  8  &  9  W.  HI.  c.  11.  §  8.  p.  632,  &c. 
suggestion  of  breaches,  after  judgment  by  default,  &.c.  Id. 
inquiry,  writ  of;  631,  &c. 
execution  of:  633. 

evidence  on.  Id.  634. 
assigning  breaches  in  declaration,  or  replication.  740,  41,  2. 
assessing  damages,  on  trial  or  inquiry.  631,  2,  &c.  922. 
judgment  in.  633.  scire  facias  in.  1160. 
error,  bail  in.  1205*,  &c.  1210,  11.  1211.  (d.) 
replacing  stock,  damages  in.  922. 
on  bail  bond.   See  tit.  Pail  Pvnd. 
judgment; 

for  less  than  five  pounds.  990. 

residue,  after  part  levied  on  fi.  fa.  1059. 
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DEBT, 

on  judgment; 

actions  of;  377,  8. 
limitation  in.  18.  arrest  in.  See  tit.  Arrest. 
staying"  proceedings  in,  pending  error.  575,  6.  1200. 
suing  out  execution  in,  pending  error.  576.  1201. 
interest  recoverable  in.  632. 
no  waiver  of  lien  created  by  it.  967.  (p.) 
suggesting  devastavit.  1164,  5. 

bail  in  error  in.  1206.  reversal  of  judgment  in.  1237.  costs  in.  494.  1005,  6. 
on  recognizance; 

of  bail:  308.  1149,  &c.  1186. 

defendant  cannot  be  arrested  in.  194.  1149. 

when  it  may  be  commenced.  1149. 

staying  proceedings  in,  pending  error.  576,  7,  8. 

after  render.  586,  7. 
bail  in  error  not  required  in.  1206. 
in  nature  of  statute  staple.  1134. 
on  penal  statutes; 

when  brought  in  superior  courts.  566,  7. 
at  assizes.  Id. 
on  remedial  statutes.  194.  Id.  (h.)  See  tit.  Tithes. 
under  40s.  staying  proceedings  in  action  for.  565,  6. 
and  costs,  staying  proceedings  on  payment  of  585,  &c. 
for  rent,  &c.  staying  proceedings  in.  586. 

bringing  money  into  court  in.  669,  70. 
error  in.  1204,  5. 
foreign  money,  jury  must  find  its  value.  616. 
escape,  verdict  in.  923. 

not  setting  out  tithes.  925.  and  see  tit.  Tithes. 
poundage.  1084. 
on  promissory  note,  &.C.; 

bail  in  error  not  required  in.  1206. 
judgment  in;  616.  963. 

reversed  as  to  one  count,  and  affirmed  as  to  another.  1237. 
writ  of  inquiry  in.     See  tit.  Inquiry. 
damages  in.     See  tit.  Damages. 
costs  in.   See  tit.  Costs. 
DEBTORS,  in  execution  for  small  debts,  when  and  how  relieved.  *394. 
DEBTS,  plea  of  retainer  to  satisfy.  697. 
to  king;  See  tit.  King. 

of  record.  1089.  1096.  not  of  record.  Id. 
found  on  writ  of  extent,  or  diem  clausit  extremum.  1089. 
proceedings  for  recovery  of.  1090,  &c. 
from  what  time  lands  are  bound  by.  1096,  7,  8.  1105,  6. 
assignment  of.  1114,  15. 
to  king's  debtor; 

what  may  be  found,  on  extent  in  chief.  1102.  1105. 

in  aid.  1105. 
when  bound  by  teste  of  extent.  1102. 
proceedings  for  recovery  of.  1104,  5.  1106.  8tc  1116. 
DECEIT,  action  for;  5.  448.  breach  in.  *447. 
DECLARATION, 

what.  422.  430.  (/.) 
in  ordinary  cases:  422. 

when  to  declare.  Id.  423. 
against  several  defendants.  423.  455. 
in  chief:  422,  &c. 

for  what  cause  of  action'.  354,  5.  453. 
in  King's  Bench; 

time  to  declare,  by  bill.  422,  3,  4.  original.  424,  Sic. 
further  time.  *428. 

motion  for  plaintiff  to  declare  peremptorily.  428. 
rule  to  declare,  not  necessary.  469. 
in  Common  Pleas; 

time  to  declare.  424,  &ic. 
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DECLARATION, 

in  chief: 

in  Common  Pleas; 

further  time:  *428. 
rule  for.  428.  490. 
non  pros  after-  Id. 
rule  to  declare;  462,  3.  424,  5,  6. 
peremptorily.  494. 
in  replevin.  490. 
consequences  of  not  declaring  in  time:  425,  6. 
nonpros.  See  tit.  Nonpros. 
by  the  bye:  422. 

in  King's  Bench,  by  bill.  428,  9.  by  original.  *429. 
in  Common  Pleas.  429. 
indorsement  on.  428.  486. 
by  attornies,  on  attachment  of  privilege:  83. 
against  attornies :  83,  &ic. 

peers  and  members  of  the  House  of  Commons:  118,  19. 

breach  in.  Id. 
sheriffs,  &c.  259.  453. 
prisoners,  in  custody  of  sheriff,  &c;  342,  3,  &c. 

when  and  how  delivered.  341.  344,  &c. 
marshal.  358,  9. 
warden.  359,  &c.  *364,  5,  6. 
after  outlawry;  160.  (J.)  426,  7. 
in  joint  action.  426. 
in  Common  Pleas.  Id.  427. 
reversal  of  outlawry.  426. 
removal  by  certiorari,  or  habeas  corpus.  *415. 
pone,  or  recorduri,  &c.  420,  1. 
parts  of; 

title.  429,  30,  31. 
venue.  See  tit.  Venue. 
commencement; 

in  King's  Bench,  by  bill.  438.  by  original.  438. 
Common  Pleas.  Id.  439. 
in  actions  upon  contracts :  439,  &c. 

contract.  439.  consideration.  441.  inducement.  442. 
averments; 

what,  and  when  necessary.  Id.  how  made.  444,  5. 
of  performance  of  conditions  precedent.  442,  3,  4. 
excuse  for  non-performance.  444,  5. 
facts  necessary  to  ascertain  plaintiff's  demand.  444. 
request.  Id.  445,  6. 
notice.  *446. 

existence  of  lives.  442.  (d.) 
breach.  *447.  damages.  447. 
in  actions  for  wrongs: 
injury  complained  of; 

immediate.  Id.  consequential.  Id.  448. 
inducement,  in  actions  for  malfeazance:  448. 
affecting  persons.  Id.  449. 

real  property.  449,  &c. 
personal  property.  449.  453. 
in  actions  for  nonfeasance.  453. 
misfeazance:  Id. 

against  carriers.  Id.  670.  (d.) 
damages,  in  trespass.  447,  8. 
case.  453,  4. 
conclusion:  454.  pledges.  Id. 
general  requisites  or  qualities  of:  455. 
correspondence  with  process;  Id.  459. 
as  to  parties.  455. 

christian  and  surnames.  455,  6.  687,  8. 
character  in  which  they  sue,  or  are  sued.  458,  9. 
cause  of  action.  *460. 
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DECLARATION, 

general  requisites  or  qualities  of: 
correspondence  with  process; 

as  to  venue.  See  tit.  Venue. 
precision  and  brevity.  460. 

against  one  of  several  defendants,  on  bailable  process,  irregular.  423.  455. 
defects  in; 

how  taken  advantage  of.  460,  1.  how  cured.  Id. 
amendment  of.  See  tit.  Amendment. 
copy  of,  by  whom  made.  Id. 
stamp  on.  84.  *461. 
paying  for.  462.  466.  1027. 
delivering  or  filing,  absolutely,-  422.  460,  1,  2. 

in  what  cases.  462.  at  what  time.  422.  460,  1,  2.  505. 
to  or  with  whom,  in  K.  B.  460, 1,  2.  C.  P.  Id.  Exchequer.  463,  4,  5. 
filing  or  delivering,  de  bene  esse,- 

in  what  cases.  422,  3.  462,  &c.  at  what  time.  Id.  505. 
in  King's  Bench.  462.  Common  Pleas:  *463.  Exchequer.  463,  4,  5. 
joint  action;  423. 

in  C.  P.  465,  6.  (a.) 
on  process  returnable  the  last  return.  462,  3. 
indorsement  on  declarations,  so  filed  or  delivered.  428.  467. 
notice  of.  See  tit.  Notice. 

to  plead  to.  486.  and  see  tit.  Notice. 
filed,  good  only  from  time  of  notice.  466. 
costs  of,  when  allowed  on  staying  proceedings.  465. 
in  ejectment:  519,  &.c.  and  see  tit.  Ejectment. 
copies  of,  how  written.  521,  2, 
amendment  of.  522,  3. 
on  vacant  possession.  533. 
irregularity  in  delivering,  filing,  or  notice  of.  See  tit.  Irregularity. 
striking  out  superfluous  counts  or  matter  in.  666,  7,  8. 
how  connected  in  evidence,  with  writ.  162. 
evidence  of  commencement  of  action.  *98. 
error  in  copy  of,  no  ground  for  arresting  judgment.  960. 
in  scire  facias.  See  tit.  Scire  facias. 
DEDIMUS  POTESTATEM.  101.  (c.)  *93. 

DEEDS,  &c.  must  be  delivered  up  by  attorney,  on  satisfaction  of  his  lien.  82. 
delivering  up,  on  payment  of  mortgage  money.  590,  91. 
on  oyer,-  See  tit.  Oyer. 

how  set  out.  450.  (a.) 
inserting  at  head  of  plea.  638. 
praying  enrolment  of,  in  replication.  Id. 
inspection  and  copy  of.  639,  40,  41. 
grantor  of  annuity,  entitled  to  copy  of.  639. 

compelling  production  of,  for  various  purposes.  494.  639,  &c.  852,  3,  4. 
to  lead  uses,  amendment  by.  756,  &c. 
enrolment  of.  787. 
enrolled,  evidence  of.  851. 
evidence  of; 

when  in  possession  of  party.  852. 

adversary.  Id.  853. 
third  person.  852.  855,  6. 
notice  to  produce :  853,  &.c.  and  see  tit.  Notice. 

evidence  on,  of  execution.  854. 
cannot  be  taken  in  execution.  1042. 
DEFAMATION.  See  tit.  Words. 
DEFAULT,  See  tit.  Judgments  by  Default. 
at  Nisi  Prius,-  837. 

repleader  not  allowed  after.  953. 
DEFEAZANCE, 

on  warrant  of  attorney;  591,  2. 
when  necessary.  Id. 
contents  of.  592. 

want  of,  does  not  vitiate  warrant  of  attorney.  Id. 
how  stated,  in  memorial  of  annuity.  Id. 
does  not  require  a  separate  stamp.  593. 
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DEFEASANCE, 

on  warrant  of  attorney; 

or  cognovit,  to  be  written  on  same  paper  or  parchment,  before  filing. 

591,  2.  602.  608. 
DEFECT  of  FENCES, 

plea  in  bar  for,  in  replevin.  698. 
of,  in  trespass.  699. 
DEFENCE,  when  and  how  made.  689. 
DEMAND, 

when  necessary,  for  completing"  cause  of  action.  26. 

proceeding  on  warrant  of  attorney.  592. 
of  copy  of  warrant;  31,  kc.  evidence  of  service  of.  33. 
declaration;  425.  468.  490.  505. 

on  removal  by  pons,  or  recordari,  &c.  420,  1. 
not  necessary  in  K.  B.  by  original.  468,  9. 
plea; 

what.  482a. 

in  what  cases  necessary,  and  in  what  not.  481.  482a.  3a,  490. 
to  whom,  and  how  given,  in  C.  P.  482a.  when  and  how  made.  Id.  483a. 
may  be  made  at  time  of  delivering  declaration,  in  K.  13.  363.  482a. 
aliter  in  C.  P.  482a. 

when  a  waiver  of  bail,  or  justification.  278.  483a.  when  not.  483a. 
at  what  time  judgment  may  be  signed  thereon,  in  K.  B.  Id.  C.  P.  Id. 
in  scire  facias.  1180. 
replication,  &c.  490.  729,  30.  749.  surrejoinder,  &c.  749. 
possession,  on  stat.  1  Geo.  IV.  c.  87.  §  1.  p.  541. 
money  on  award;  890. 

by  whom  and  how  made.  Id. 
costs.  69.  818.  1028. 
DEMISE,  entry  under,  how  pleaded.  449.  {b.) 
in  ejectment;  See  tit.  Ejectment. 

on  vacant  possession.  520.  533. 
how  laid.  520,  21. 
adding.  522. 
avowry  or  cognizance  under.  698. 
DEMURRER  BOOKS.  See  next  title. 
DEMURRERS,  what.  750. 
history  of.  Id.  751. 

to  the  whole,  or  part  of  declaration.  750. 
pleas,  replications,  &c.;  475.  750. 

puis  darrein  continuance,  when  to  be  argued;  903. 
extents;  1120,  1127. 

pleas  or  replications  to.  1127. 
waiving.  1127,  8. 
general;  750. 

what  may  be  taken  advantage  of  under.  752.  959. 
cannot  be  waived,  in  K.  B.  725.  752. 

withdrawn,  in  C.  P.  after  trial  has  been  lost.  726. 
allowed  to  be  withdrawn,  and  general  issue  pleaded,  in  C.  P.  Id. 
making  up  issue  on.  773,  4. 
special;  750. 

to  plea  in  abatement,  unnecessary.  690.  752. 

allowed  to  be  withdrawn.  690. 
of  misnomer.  456. 
for  duplicity.  750. 

striking  out,  and  giving  general  demurrer.  726.  752. 
rule  to  abide  by.  752.  arguments  on.  509,  10,  11. 
in  scire  facias.  See  tit.  Scire  Facias. 

error.  1230,  &c.  and  see  tit.  Error. 
must  be  signed  by  counsel,  or  Serjeant.  722. 
filing  or  delivering,  in  C.  P.  Id. 
when  considered  as  issuable  pleas.  485. 
notice  of  inquiry  on,  in  C.  P.  626.  Exchequer.  Id. 
amendments  after.  766. 
demurrer  books;  773,  4. 

how  concluded.  782.  by  whom  made  up.  77.",  1. 
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DEMURRERS, 

demurrer  books; 

when  returned:  782,  3. 

after  paper  book.  783. 
entering  of  record.  792,  &c. 
by  whom,  and  when  delivered  to  judges,  in  K.  B.  510.  796,  7.  < 

C.  P.  511.  797,  8. 
names  of  counsel,  or  Serjeants,  to  be  inserted  in.  796,  7. 
exceptions  to  be  marked  in  margin.  511.  796,  7. 
number  roll  and  day  of  argument  to  be  set  down  on,  in  C.  P.  797. 
paying  for  copies  of.  798. 
proceeding  to  argument  on;  784.  794. 

when  there  are  several  issues,  in  law  and  in  fact:  794,  &c. 
court  may  postpone  trial  of  issues  in  fact.  794,  5. 
assessing  contingent  damages.  920.  926,  7. 
in  King's  Bench: 

concilium;  491,  2.  794. 

motion  and  rule  for.  796. 

service  of  rule,  when  necessary,  and  when  not.  Id. 
signing,  considered  as  a  step  in  the  cause.  Id. 
proceedings  on.  See  tit.  Motions. 

entering  cause  for  argument:  796. 

notice  of,  need  not  be  given.  Id. 
motion  for  judgment.  493.  796,  7. 

v.  hen  counsel  are  absent.  514.  797. 
in  Common  Pleas: 

motion  and  rule  for  concilium.  797. 
drawing  up,  and  service  of  rule.  Id. 
setting  down  cause  for  argument.  510,  11.  797. 
days  appointed  for  arguing.  797. 
judgment  on:  See  tit.  Judgments. 

motion  in  arrest  of,  not  allowed  after.  949. 
costs  on.  706.  712.  797,  8.  983. 1008.  1019. 
DEMURRERS  to  EVIDENCE,  what.  914.  how  they  arise.  910. 
after  bringing  money  into  court.  675. 
do  not  apply  to  the  pleadings.  914. 
not  allowed  in  the  king's  case.  Id. 

when  die  opposite  party  must,  or  may  join  in  demurrer:  Id.  915. 
upon  evidence  in  writing.  Id. 
parol  evidence;  915. 

of  a  circumstantial  nature :  Id. 
construction  of.  Id. 
under  control  of  court  or  judge:  Id.  916. 

subject  to  appeal.  Id. 
how  taken  and  returned.  Id.  assessing  damages  on.  623.  916. 
refusal  of,  good  ground  for  bill  of  exceptions.  910.  915,  16. 
on  extents.  1128,  9. 
DEPARTURE,  in  pleading.  See  tit.  Pleas  and  Pleading. 
DEPOSIT, 

of  bank  notes,  on  stat.  38  Geo.  III.  c.  1.  §  8.  p.  190. 

money  in  sheriff's  hands,  under  stat.  43  Geo.  III.  c.  46.  §|2.  p.  219.  *249,  Sic. 

309.' 
paying  it  into  court.  250. 
to  plaintiff.  Id. 
repaying  it  to  defendant.  Id.  495. 
bail,  &c.  251,  &c. 
sheriff  not  entitled  to  poundage  on.  251.  1084. 
DEPOSITIONS, 

in  Chancery;  851. 

evidence  of.  Id. 
of  witnesses,  on  interrogatories;  860,  iic.    ' 
evidence  of:  862,  3. 

on  charge  of  felony.  647. 
DESCENT,  cast,  bar  to  ejectment .519. 
DETINUE, 

action  of;  6.9,10.  100.  118. 
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DETINUE, 

action  of; 
limitation  of.  14,  15.  original  writ  in.  116.  118.  process  in.  124.  145. 
outlawry  in.  148.  affidavit  to  hold  to  bail  in.  193. 
declaration  in.  438.  pleas  in.  697.  704.  and  see  tit.  Pleas  and  Pleading, 
protestando  in.  742.  iuquiry  of  damages  in.  622. 
evidence  in.  6.  judgment  in.  963.  costs  in.  1014.  execution  in.  1030. 
DEVASTAVIT.  1058.  1064.  1164,  5.  6. 
DEVISEE,  pleas  by.  697. 

judgment  against,  on  stat.  3  W.  &  M.  c.  14.  p.  971. 
DIEM  CLAUSIT  EXTREMUM, 

writ  of,  when  it  lies,  and  when  not:  1104.  1140. 
how  tested.  1104. 

proceedings  for  recovery  of  debts  found  on.  1089.  1140. 
DIES  DATUS.  424.  732. 
DIES  NON  JURIDICUS;  173.  283,  4. 

writ  returnable  on,  altogether  void.  188. 
DILAPIDATIONS,  money  cannot  be  brought  into  court,  in  action  for.  670. 
DILATORY  PLEAS.     See  tit.  Pleas  and  Pleading. 
DIMINUTION.     See  tit.  Error. 
DIRECTION  of  PROCESS.     See  tit.  Process. 
DISCHARGE, 

pleas  in,  before  breach.  695. 
after  breach; 

in  actions  upon  contracts.  Id.  696.  699.  700. 
for  wrongs.  699. 
matters  in,  when  pleaded  or  given  in  evidence.  Id.  700.  702,  3. 
DISCLAIMER, 

allowed  to  be  entered  by  defendant,  in  quo  warranto,  without  costs.  984. 
DISCONTINUANCE, 

of  estate,  by  tenant  in  tail,  a  bar  to  ejectment.  519. 
process.     See  tit.  Continuance. 

plaint  in  county,  no  objection  to  removal  by  recordari,  &c.  419. 
pleading;  286.  371.  713.  732.  753. 
rule  for,  when  and  in  what  cases  allowed,  and  in  what  not:  490.  733,  4. 
in  Common  Pleas.  733,  4. 

service  of,  without  appointment  to  tax  costs,  no  discontinuance.  734. 
without,  or  upon  payment  of  costs.  733. 
from  whom  obtained.  Id.  734. 
not  allowed  to  avowant,  in  replevin.  733. 
proceedings  on.  734. 

when  obtained  by  unfair  practice,  discharged.  735, 
taxing  costs  on,  to  what  time  it  relates.  735. 
attachment  lies  not,  for  non-payment  of  costs.  734. 
arrest  after.  174. 

evidence  of,  in  action  for  malicious  arrest.  252.  734,  5. 
aided,  by  statutes  of  jeofails.  955,  6.  976. 
cured,  by  appearance  of  party.  956. 
judgment  on:  962,  3. 

to  what  time  it  relates.  735. 
costs  on.  733,  4,  5.  946,  7.  1017,  18,  19.  1026. 
writ  of  error.  1221. 
DISCOVERY.  641. 

DISSEISINS,  double  or  treble  damages  on.  921.  (r.) 
DISTRESS,  1042.  1054.  1100. 

for  rent,  may  be  made  through  a  window:  1052. 
of  goods,  under  fraudulent  execution.  1044. 

outlawry.  1054.  bankruptcy.  Id. 
goods  under,  cannot  be  taken  in  execution.  1042. 
when  postponed  to  extent.  1100. 
under  act  of  parliament,  in  nature  of  execution.  572.  (6.) 
avowry  or  cognizance  on,  in  replevin.  697,  8. 
justification  on,  in  trespass;  698. 

at  common  law.  Id.  by  act  of  parliament.  Id. 
plea  of  former,  for  same  cause.  699. 
costs  in  action  for.  980.  1013.  1025. 
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DISTRINGAS, 

by  original;  See  tit.  Process. 

costs  on.  126.  136. 
in  Exchequer,  on  venire.  176. 
taking-  partnership  effects  under.  128. 

to  compel  appearance,  on  removal  by  pone,  or  recordari,  8tc.  420. 
for  bringing-  injury.  See  tit.  Jury  Process. 
against  constable  of  Dover  castle,  for  bringing  in  body.  Id.  (J.) 
bailiff  of  liberty.  *332.  *337.  (6.) 
late  sheriff;  *336. 

to  compel  him  to  sell  goods,  taken  on  fieri  facias.  1060,  61. 
issues,  on  alias.  1061. 
tenere  curiam.  1247. 
DISTURBANCE,  action  for;  5.  declaration  in :  452. 
DOCKET, 

of  numbers  for  rolls,  in  K.  B.  786,  7,  8,  9. 
common,  in  C.  P.  789. 
DOCKET  ROLL;  Id.  antiquity  of,  in  C.  P.  Id.  (/.) 
DOCKETING  ISSUES.  789. 

judgments.  See  tit.  Judgments. 
rolls,  in  K.  B.  183.  789.  in  C.  P.  Id. 
DOGS,  jusification  in  action  for  killing.  698. 
DOMESDAY  BOOK.  852. 

DOORS,  breaking  open,  under  fieri  facias.  1051,  2. 
DOUBLE  or  TREBLE  COSTS.  See  tit.  Costs. 

DAMAGES.    See  tit.  Damages. 
DOUBLE  PLEAS;  See  tit.  Pleas  and  Pleading. 

costs  of.  710,  &c. 
DOUBLE  RENT,  avowry  or  cognizance  for,  on  stat.  11  Geo.  II.  c.  19.  p.  698. 
DOWER,  pleas  in.  707.   damages  in.  921.  costs  in.  979. 

bail  in  error  in.  1207,  8. 
DUTCHY  CHAMBER  of  LANCASTER, 

filing  affidavit  in,  of  execution  of  articles  of  clerkship.  58.  (d. ) 
DUPLICITY,  in  pleading.  713.  750. 1231. 
DURESS, 

plea  of;  695. 

not  formerly  signed,  in  C  P.  725. 
when  pleaded,  or  given  in  evidence.  702. 
DURHAM.  See  tit.  County  palatine,  and  Distringas. 


EAST  INDIA  COMPANY, 

books  of;  852. 
inspecting.  647. 
EAST  INDIES,  mandamus  for  examining  witnesses  in.  863,  4.  864.  (/.) 
ECCLESIASTICAL  COURTS,  proceedings  in.  851. 
EJECTMENT, 

what.  518,  19. 

founded  on  right  of  entry.  519. 

lies  not  after  discontinuance,  by  tenant  in  tail.  &c.  Id. 

against  vendee  of  term,  after  fieri  facias  set  aside  for  irregularity.  1072. 
actual  entry,  when  necessary  to  maintain  it.  519. 
after  elegit.  1077. 

removable  by  certiorari  from  inferior  court.  403. 
proceedings  against  casual  ejector: 
declaration;  519,  &c. 

considered  as  first  process.  519. 
title  of.  Id.  520.  venue.  520. 
by  original  writ,  or  bill:  Id. 

commencement  of.  435.  520. 
demise;  520,  21. 

when  to  be  laid.  Id. 

by  tenants  in  common.  521. 

joint  tenants,  or  coparceners.  Id. 
party,  without  authority,  Id. 
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EJECTMENT, 

proceedings  against  casual  ejector: 
declaration; 
demise; 

by  assignees  of  bankrupt,  without  their  permission.  573. 
adding.  522.  enlarging  term  of.  Id.  523. 
entry  and  ouster.  521. 

copies  of,  how  written:  Id.  522.  amendment  of  522,  3. 
notice  for  tenant  to  appear,  and  be  made  defendant,  &c.  519.  523. 
by  whom  given.  523. 
to  whom,  and  how  directed:  Id. 

when  there  are  several  tenants.  Id.  524. 
when  to  appear.  524. 
where:  Id. 

in  K.  B.  Id.  C.  P.  Id.  Exchequer.  Id. 
amending.  522. 
service  of  declaration,  and  notice; 
in  general:  525. 

on  whom.  Id.  how.  Id.  526. 
when:  526. 

on  Sunday,  Id. 
where.  Id. 
on  wife;  Id.  when  husband  is  abroad.  Id. 
when  there  are  several  tenants.  Id.  527. 
on  relation,  or  servant,  &c.  527,  8,  9,  30. 
when  tenant,  or  his  wife,  cannot  be  met  with:  527. 

subsequent  acknowledgment.  Id. 
perfect  or  imperfect.  Id.  538. 
when  tenant  resides  abroad.  526,  7. 
in  case  of  tenant's  illness.  528.  lunacy.  Id.  death.  Id. 
on  churchwardens  and  overseers.  528. 

chapel-wardens.  Id.  clerk  of  public  body.  Id.  attorney.  Id.  529. 
person  having  charge  of  house.  529. 

appointed  by  court  of  Chancery,  to  manage  infant's  estate. 

Id. 
when  tenant,  or  his  wife,  refuses  to  accept  declaration.  Id.  530. 

absconds,  or  keeps  out  of  the  way,  to  avoid  being 

served.  530. 
no  house  or  building  on  premises,  or  they  are  shut  up.  Id.  531. 
notice  of  to  landlord.  548. 
affidavit  of  service  of  declaration,  and  notice;  533,  &.c. 
by  whom  made.  533. 
title  of.  Id.  jurat  of.  Id.  532. 
contents  of; 

in  general.  534. 

when  served  on  tenant:  Id. 

explanation  of  notice.  Id. 
when  served  on  wife.  Id.  535. 

several  tenants.  535. 
relation,  or  servant,  kc.  529,  30.  535,  6. 
when  tenant,  or  his  wife,  cannot  be  met  with:  535. 

subsequent  acknowledgment.  Id. 
when  tenant,  or  his  wife,  refuses  to  accept  declaration.  Id.  536. 
absconds,  or  keeps  out  of  the  way  to  avoid  being 

served.  536. 
supplemental.  535.  537. 
by  landlord  against  tenant; 

on  stat.  4  Geo.  II.  c.  28.  §  2.  p.  531,  2. 

when  landlord  cannot  proceed  on  this  statute.  532. 
proceedings  thereon; 

service  of  declaration:  531,  2. 
affidavit  of.  536. 
rule  for  judgment.  538. 
on  stat.  1  Geo.  IV.  c  87.  p.  541,  &c. 

to  what  cases  it  extends,  and  to  what  not.  542. 
not  compulsory  on  landlord  to  proceed  under  it.  Id. 
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EJECTMENT, 

proceedings  against  casual  ejector, 
by  landlord  against  tenant; 

on  stat.  1  Geo.  IV.  c.  87.  §  2. 
proceedings  on:  541,  2,  3. 

demand  of  possession.  541. 

notice  to  appear,  and  find  bail,  &c.  519.  523.525.  541. 
by  whom  signed.  525. 
additional  to  ordinary  notice.  Id. 
form  of.  Id. 
affidavit  of  service  of  declaration,  and  notices.  541. 

execution  of  lease,  or  agreement,  &c.  Id.  542. 
production  of  lease,  or  agreement.  Id. 
motion,  and  rule  nisi,  to  give  undertaking,  and  enter 
into  recognizance.  541,  2,  3. 
affidavit  of  service  of  rule  nisi.  Id. 
rule  absolute  thereon.  Id. 

undertaking  to  give  judgment  of  preceding  term :  542, 3. 
when  to  be  given.  543. 
usually  inserted  in  consent  rule.  543. 
recognizance  to  pay  costs  and  damages:  542,  3.  , 

when  to  be  entered  into,  before  whom,  and  in  what 

sum.  543. 
motion  for  judgment:  518.  537,  8. 
what.  537. 
when  made;  Id. 

in  town  causes:  Id. 

in  K.  B.  Id.  C.  P.  Id.  Exchequer.  540. 
in  country  causes.  537,  8. 
when  service  of  declaration  is  out  of  the  common  way:  538. 

rule  that  service  on  relation,  or  servant,  &ic.  may  be  deemed 
good  service:  518.  529,  30.  538,  9. 
history  of.  538,  9. 

upon  "whom,  and  how  granted.  539. 
service  of.  530,  31.  538. 
rule  for  judgment:  518.  538,  9,  40. 
granting  or  refusing.  538. 
when  absolute  in  first  instance.  Id.  539. 
form  of;  539. 

in  K.  B.  Id.  in  C.  P.  Id. 
when  there  are  several  tenants.  Id.  540. 
time  for  appearance  on; 
in  K.  B.  537.  540. 
C  P.  540. 

in  town  causes.  Id. 
country  causes.  Id. 
in  Exchequer.  Id. 
book  of  rules  delivered  out.  540,  41. 
when  taken  away.  Id. 
consequence  of  not  taking  away.  541. 
judgment  by  default:  543,  4. 
when  and  how  signed.  544. 

common  bail  must  first  be  filed  for  casual  ejector,  by  bill,  in  K.  B. 

543. 
unnecessary  to  enter  appearance  for  him  by  original,  in  K.  B.  or  C. 

P.  Id.  544. 
give  rule  to  plead.  543. 
sue  out  bill  of  Middlesex,  &c.  544. 
setting  aside  for  irregularity.  5 IS.  544. 

upon  affidavit  of  merits,  and  payment  of  costs.  518. 

544,  5. 
on  vacant  possession; 

not  always  necessary.  532.  when  not  maintainable.  Id. 
actual  entry  necessary  to  support.  519.  532. 
proceedings  in: 
lease;  532. 
Vol.  II.— 69 
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EJECTMENT, 

on  vacant  possession; 
proceedings  in: 
lease; 
power  of  attorney  to  execute.  532. 
attorney  must  not  be  lessee  in.  533. 
entry,  and  ouster  of  lessee.  532,  3. 
declaration;  533. 

demise  in.  520.  533.  delivery  of.  533. 
notice  to  appear  and  plead  to.  525,  533. 
affidavit  to  move  for  judgment.  536,  7. 
motion  for  judgment.  518.  538. 
rule  for  judgment:  Id. 

taking  from  the  office.  541. 
third  person,  claiming  title,  cannot  be  let  in  to  defend.  545. 
appearance; 

by  tenant:  543.  545,  &c. 

consent  rule,  in  K.  B.  518.  543.  545,  6,  7. 
C.  P.  Id.  547. 
Exchequer.  Id. 
agreement  for.  547.  551.  form  of.  545.  history  of.  Id.  546. 
must  specify  premises.  546. 
operation  and  effect  of.  Id. 
how  filled  up.  Id.  547. 
title  of.  Id.  547. 

for  the  whole,  or  part  of  premises.  547. 
when  there  are  several  tenants.  Id. 
by  landlord:  543.  548,  he. 

before,  and  on  stat.  11  Geo.  II.  c.  19.  p.  548,  9. 
who  may  or  may  not  defend  thereon.  549. 

motion  for,  and  rule  to  defend,  with  or  without  tenant:  518. 549, 50. 
when  made.  549,  50. 
entering  into  consent  rule,  &c.  550,  51. 
proceedings  on,  by  tenant  or  landlord: 

filing  common  bail,  or  entering  appearance.  547.  551. 
memorandum  or  minute  of  warrant.  Id. 
rule  to  confess  lease  and  entry  only.  518.  547,  8. 
searching  for  consent  rule,  or  agreement.  551. 
drawing  up  rule  thereon.  Id. 
plea  to  jurisdiction.  680,  81.  of  not  guilty.  547.  551. 
motions  and  rules  in,  after  appearance; 
on  behalf  of  lessor  of  plaintiff:  518.  551,  2. 

for  leave  to  take  out  execution  against  casual  ejector,  after  land- 
lord has  been  made  defendant,  and  failed  at  trial.  551,  2. 
attachment,  in  K.  B.  and  C.  P.  or  subpoena  in  Exchequer; 
for  non-payment  of  costs,  on  consent  rule.  552. 
opposing  execution  of  writ  of  possession.  Id. 
on  behalf  of  defendant.  518.552. 
consolidation  rule.  552.  666. 
to  stay  proceedings; 

when  two  actions  are  pending  for  same  premises,  in  dif- 
ferent courts.  572. 
until  security  be  given  for  costs.  552.  578,  9.  580. 
payment  of  costs  by  pauper.  112. 

of  former  action.  552.  582,  3. 
in  equity.  583. 
when  vexatious,  or  oppressive.  Id. 
on  payment  of  rent,  &c.  552.  589. 

mortgage  money.  552.  590. 
pending  error.  552.  575. 
to  reply,  or  enter  the  issue.  552.  729. 

for  costs,  for  not  proceeding  to  trial,  according  to  notice.  552. 
attachment,  in  K.  B.  and  C.  P.  or  subpwna  in  Exchequer; 

for  non-payment  of  costs,  on  consent  rule.  552.  1027,  8. 
restoring  possession  of  premises,  improperly  delivered.  552. 
summons  and  orders;  Id. 
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EJECTMENT, 

summonses  and  orders; 

on  behalf  of  lessor  of  plaintiff: 

to  amend  declaration.  522,  3.  552. 

notice  to  appear,  fkc.  552. 
on  behalf  of  defendant: 

for  particulars  of  premises.  Id.  643.  breaches  of  covenant.  Id. 
staying  execution,  on  stat.  1  Geo.  IV.  c.  87.  §  3.  p.  552.  919. 
release,  by  nominal  plaintiff,  a  contempt.  731,  2. 

cannot  be  given  by  lessor  of  plaintiff.  732.  900. 
retraxit  and  cognovit  by  tenant,  set  aside.  608.  732. 
issue; 

making  up,  and  delivering.  551. 
notice  of  trial.  Id. 
trials  at  bar  in:  807. 

upon  what  terms.  809. 
evidence  in,  by  assignees  of  insolvent.  380.  (i.) 

on  stat.  1  Geo.  IV.  c.  87.  §  2.  p.  918,  19.  on  elegit.  1077. 
when  defendant's  counsel  begins,  and  has  the  reply.  908. 
nonsuit  in,  for  not  confessing  lease,  entry  and  ouster;  918. 
against  several  defendants.  Id. 
on  stat.  1  Geo.  IV.  c.  87.  §  2.  Id.  919. 
award  in  good,  though  it  did  not  find  in  terms  any  cause  of  action.  885. 
verdict  in,  entering  according  to  judge's  notes.  933. 
damages  in;  921. 

on  stat.  1  Geo.  IV.  c.  87.  p.  919. 
in  action  for  secreting.  548. 1024. 
new  trials  in.  936. 
judgment  in; 

by  default,  against  casual  ejector: 
motion  for.  508.  537,  8. 
rule  for.  Ante,  p.  1343,  4. 
on  stat.  1  Geo.  IV.  c.  87.  §  1.  p.  542. 
retraxit  and  cognovit.  608.  732. 
of  non  pros,  for  not  replying;  729. 

cannot  be  signed,  for  non-payment  of  costs  of  former  eject- 
ment. 583. 
after  nonsuit,  for  not  confessing  lease,  &c; 

when  signed,  in  K.  B.  962.  1079.  in  C.  P.  1079. 
costs  in; 
Tor  plaintiff:  979. 

on  verdict,  and  judgment  against  tenant.  1027. 

nonsuit,  for  not  confessing  lease,  &c.  552.  918.  1027,  8. 
for  defendant:  1017. 

for  not  replying.  729. 

proceeding  to  trial,  according  to  notice:  552. 
attachment  for  non-payment  of.  Id. 
on  nonsuit,  upon  the  merits.  552.  1028. 

verdict,  and  judgment  against  plaintiff.  Id. 
against  several  defendants;  1022. 

when  one  or  more  are  acquitted.  Id.  1023. 
execution  in;  See  tit.  Habere  facias  possessionem. 
what.  1030. 
at  common  law.  Id. 
staying,  on  stat.  1  Geo.  IV.  c.  78.  §  3.  p.  552.  919. 

recognizance  on.  919,  20.  1208,  9. 
when  issued,  in  K.  B.  962.  1079.  C.  P.  1079. 

without  taxing  costs.  1031.  1080.  1200. 
after  nonsuit,  for  not  confessing  lease,  &c. ; 
in  K.  B.  1034.  C.  P.  Id. 
landlord  has  been  admitted  to  defend.  551,  2.  1034. 
year  and  a  day.  1080.  1154. 
pending  error.  1080. 
issued  in  defendant's  life-time,  may  be  executed  after  his  death.  1172. 
note  on  lords'  act.  389. 
restoring  possession  of  premises,  improperly  delivered.  552.  1081. 
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EJECTMENT, 

scire  facias  in; 

after  year  and  day.  1154. 

death  of  nominal  plaintiff,  or  defendant.  1171,  2. 
lessor  of  plaintiff.  1172. 
real  defendant:  Id. 

after  judgment,  and  before  execution.  Id. 

execution  taken  out,  and  before  it  is  exe- 
cuted. Id. 
error; 

bail  in.  1207,  8,  9.  1211,  12. 
in  what  sum  they  must  justify.  1211,  12.  1212.  (w.) 
on  stat.  1  Geo.  IV.  c.  87.  §  3.  pp.  919,  20.  1208,  9. 
examination  of.  1212. 
in  Exchequer.  1212. 
death  of  nominal  plaintiff  in,  not  assignable  for  error.  1226. 
ELECTION,  of  ACTION.  8. 

to  proceed  under  commission  of  bankrupt.  204,  5. 
ELEGIT,  what.  1030.  1073,  &c. 

history  of.  1073.  ((/. )  when  it  lies.  1073. 

against  whom.  Id.  1074.  1138. 

after  a  year.  1155. 

in  different  counties.  1074. 

upon  several  judgments.  969. 

for  the  residue.  1059. 

may  be  executed  after  defendant's  death.  1074. 

necessary,  for  redeeming  mortgaged  estate.  1076. 

proceedings  under; 

against  goods.  1073,  4.  1135. 

lands;  1073,4,5.  1135,  6. 

in  trust.  1075,  6. 
terms  for  years.  1076. 
notice  of  executing,  unnecessary.  Id. 
inquisition  and  return.  Id. 
delivery  of  moiety:  Id.  1077. 

entry  on.  Id. 
ejectment:  Id. 

evidence  in.  1077. 
further  process  on;  1076,  7. 

after  eviction.  Id.  1136,  7. 
interest  allowed  on,  in  equity.  1077,  8. 

creditor  by,  when  entitled  to  priority  against  the  crown.  1098. 
poundage  on  executing.  1084. 
extent  under,  when  pleadable.  1184. 
ELISORS.  315.  839,  40.  171. 
ELONGATA,  return  of.  1078. 
ELY,  Isle  of, 

certiorari  to:  400,  1. 

indorsement  on.  400.  (h.) 
process  into,  how  directed.  172.  1036.  («.) 
EMBLEMENTS,  justification  under  right  of  entrv,  to  take.  698,  9. 
ENLARGED  RULES.  507,  8. 
ENTERING  CLERKS.  787,  8. 
ENTERING  ISSUE.  See  tit.  Issue. 
Cause.  See  tit.  Trials. 
ENTRIES, 
of  record: 

attachment  of  privilege,  to  save  the  statute,  in  K.  B.  82. 
change  ofprochein  ami,  or  guardian.  114. 
warrants  of  attorney,  in  K.  B.  109.  792.  C.  P.  Id. 
writs,  &.C.  to  avoid  statute  of  limitations.  183.  787. 

for  other  purposes.  238. 
appearance.  Id.  239.  787. 

recognizances  of  bail,  in  K.  B.  279.  788.  in  C.  P.  Id. 
Exchequer.  235. 1212.  (rf.) 
discontinuance.  734,  5. 
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ENTRIES, 

of record: 

on  rolls  in  general; 

by  whom  and  how  made.  787,  8. 
imparlance  roll.  473,  4.  777.  787. 
plea  roll.  786.  (#.)  787.  issue  roll.  See  tit.  Issue  Roll. 
judgment  roll,  in  K.  B.  617.  787.  964,  5.  in  C.  P.  616,  17.  965. 

county  palatine.  965. 
proceedings  in  scire  facias,  in  K.  B.  787.  1179,  80.  in  C.  P.  Id. 
error.  787.  1133,  4.  1244,  5. 
false  judgment.  787. 
not  of  record: 

of  names,  and  places  of  abode,  of  attornies.  67,  8. 
in  public  books,  proof  of.  852. 
ENTRY, 

under  lease,  he.  how  pleaded.  449.  (b.) 

elegit.  1077. 
of  render  in  marshal's  book  unnecessary,  in  K.  B.  312. 
right  of,  necessary  to  maintain  ejectment.  519. 
actual,  when  necessary.  Id.  532. 
and  ouster,  in  ejectment.  521.  532,  3. 
rights  of,  justification  under.  698. 
writ  of,  in  adverse  suit,  not  amendable  in  disseisor's  name.  755. 

for  suffering  recovery,  amendment  of,  in  teste  or  return.  756. 
EQUITY,  attorney  may  be  admitted  solicitor  in.  68. 
solicitor  of,  may  be  admitted  attorney.  Id. 

solicitor  in  other  courts  of.  Id. 
lien  of.  98. 
stamp  duty  on  certificates  of  draftsmen  in.  72.  3. 
bail  not  discharged,  by  plaintiff's  electing  to  proceed  in.  315. 
prisoner  for  costs  in,  entitled  to  benefit  of  Lords'  act.  381. 
effect  of  injunctions  in.  *472.  and  see  tit.  Injunctions. 
bill  in,  no  foundation  for  staying  proceedings.  572. 

non-payment  of  costs  in,  no  ground  for  staying  proceedings  in  ejectment.  583. 
grounds  of  setting  aside  award  in.  894.  (n.) 
statute  of.  1125. 
EQUITY  of  REDEMPTION;  591. 
not  affected  by  execution.  1076. 
plaintiff's  remedy  for  obtaining.  1042.  1076. 
may  be  taken  on  extent.  Id.  1096. 
EQUITY   SIDE  of  EXCHEQUER, 

proceedings  on.  See  tit.  Chancery,  and  Exchequer,  on  equity  side 
ERASURE, 

in  jurat  of  affidavit,  not  allowed.  500. 
over  jurat,  does  not  vitiate.  Id.  (ra.) 
evidence,  on  non  est  factum.  701,  2. 
in  fine.  756. 
ERROR,  writ  of, 
what.  1188. 
by  whom  brought.  Id.  1189. 

plaintiff,  to  reverse  his  own  judgment.  1188.  1221. 

on  judgment  against  feme  covert.  1189. 

on  judgments  against  principal  and  bail.  1189. 

several  defendants :  Id.  1190. 

summons  and  serverance.  1190.  1226. 
when  it  lies; 

generally:  35.  1191. 

for  error  in  fact.  1191.  law.  1192,  &c. 
for  denying  oyer,  when  demandable.  637. 

granting  or  denying  repleader,  improperly.  952. 
on  bill  of  exceptions;  913,  14. 

cannot  be  brought  before  it  is  signed.  912. 
after  nonpros  of  former  writ  of  error.  1192. 
when  not; 
generally: 

when  defect  is  aided  by  verdict.  950,  &c.  1191. 


1340  INDEX. 

EIIROR,  writ  of, 
when  not; 
generally  .- 

when  defect  is  amendable.  753,  &.c.  959,  60.  1191. 

cured  by  statutes  of  jeofails.  954,  &c.  1191. 
for  defects  in  mesne  process.  125. 

damages  awarded,  with  plaintiff's  assent,  without  inqui9ition.'620. 
granting  oyer  improperly.  637. 
after  special  case.  929,  30. 

agreement  to  the  contrary.  1188. 
judgment  in  scire  facias.  1185. 

of  respondeat  ouster,  on  plea  to  the  jurisdiction.  1195. 
death  of  nominal  plaintiff  in  ejectment.  1226. 
for  any  thing  which  contradicts  the  record.  Id. 
error  in  fact  and  in  law  together.  Id. 
upon  what  judgment.  1195. 
in  same  court; 
coram  nobis: 

when  it  lies;  1191,  2. 
for  error  in  fact.  1191.  process.  Id. 
after  an  abatement,  &.c.  Td.  1192. 
to  reverse  outlawry;  159.  in  Common  Pleas.  Id. 
direction  of.  1196,  7.  form  of.  1197,  8. 
allowance  of.  1199. 

how  far  a  supersedeas  of  execution.  1209,  10. 
recognizance  of  bail  on.  1212.  Id.  (c.) 

unnecessary  to  transcribe  on.  1214.  sue  out  scire  facias.  1221. 
rule  to  assign  errors.  1225. 
assignments  of  error,   &c.  *158.  (r.)  1225,  6,  7. 
issue  on,  how  entered.  1233. 
record  of  nisi  prius.  Id. 

execution  on.  1034.  1244,  ,&.c.  costs  on  reversal.  1244. 
in  superior  court; 

to  King's  Bench:  1191,  2. 

from  Common  Pleas.  1192. 

inferior  courts;  Id.  except  in  London.  Id. 
from  King's  Bench; 

to  Exchequer  Chamber.  1193,  &.c. 
House  of  Lords.  1193,  4. 
law  side  of  Exchequer; 

in  England.  1195.  Scotland.  Id.  Ireland.  Id. 
when  brought; 

before  judgment.  Id. 

after  judgment:  Id.  statute  of  limitations.  1196. 
considered  as  a  new  action.  89.  1196. 
how  sued  out.  1196. 
direction.  Id.  1197.  form  of.  1197,  8. 
correspondence  of,  with  record.  1198. 
teste  and  return.  Id.  sealing.  Id.  1199. 
allowance,  and  service  of.  1195.  1198,  9. 

formerly  not  allowed  in  C.  P.  without  showing  real  error.  159.  1203,  4« 
how  far  a  supersedeas; 
in  general:  574,  5. 
when  defendant  is  a  prisoner.  578. 

parties  are  misnamed,  &c.  1198. 

sued  out  before  interlocutory  judgment.  1199,  1200. 

final  judgment,  in  K.  B.  1200.  C.  P.  Id. 
in  ejectment,- 

when  writ  of  error  is  brought  by  landlord.  1080. 

possession  is  sued  out,  without  taxing  costs.  1031.  1080. 

1200. 
on  stat.  1  Geo.  IV.  c.  87.  §  3.  p.  1208,  9. 
when  sued  out  after  final  judgment;  1200, 1201. 
iu  K.  B.  Id.  C.  P.  1201,  2. 

Exchequer  of  Pleas.  1201.  House  of  Lords. 

1202. 
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ERROR,  writ  of, 

how  far  a  supersedeas; 
in  ejectment; 

.   when  brought  for  delay.  574,  5.  1202. 

after  execution  begun.  574,  5.  1203. 
when  bail  is  required.  1199.  1200.  1203,  4,  5.  1210. 
on  error  coram  nobis.  1209,  10. 
after  former  writ  of  error.  1209. 
arrest  not  allowed  in  second  action,  pending.  174. 
proceedings  against  prisoners,  how  affected  by.  369.  379. 
motion  for  leave  to  take  out  execution,  pending.  494.  1034. 1190.  1202. 
staying  proceedings,  pending.  574,  &c. 

suing  out  execution  on  second  judgment,  pending  error  on  first.  576.  1201. 
security  for  costs,  by  plaintiff  residing  abroad.  580. 
no  objection  to  setting  off  debt  on  judgment.  716. 
an  answer  to  motion  for  new  trial.  944. 
repleader  cannot  be  awarded  after.  953. 
amendments  after:  770,  71.  costs  on.  771,  2.  1229. 
by  principal,  may  be  pleaded  by  bail.  1183^. 
bail  on.  See  tit.  Bail. 

certifying  or  transcribing  record:  1214,  15. 
rule  for,  in  K.  B.  and  C.  P.;  1215. 

how  entitled.  1217.  service  of.  1215. 
practice  in  House  of  Lords.  Id. 

when  the  record  is  certified,  or  only  a  transcript.  Id.  1216. 
mode  of  certifying  or  transcribing; 
in  inferior  court.  1216. 

King's  Bench  and  Common  Pleas.  Id.  1217.  House  of  Lords.  Id. 
non  pros  for  not  transcribing.  1217. 
entry  of  transcript,  in  K.  B.  787. 
entitling  proceedings  in,  before  and  after  transcript.  1217. 
amendment  of; 

at  common  law.  Id.  1218.  by  stat.  5  Geo.  I.  c.  13.  p.  1218. 
allowed,  on  information  in  nature  of  quo  warranto.  1218.  (».) 
not  allowed  on  appeals,  or  process  on  indictments,  &.c.  Id. 
costs  on.  Id. 
quashing; 

ground  of.  1219.  motion  for,  in  what  court.  Id. 
when  it  may  be  quashed  in  part,  k.c.  Id.  costs  on.  Id. 
abatement  of; 

by  death  of  parties.  1034.  1219.  1220.  chief  justice.  1220. 
prorogation  or  dissolution  of  parliament.  Id.  1221. 
bankruptcy.  1221.  marriage,  &c.  Id. 
discontinuance  of.  Id. 

scire  facias  quare  executionem  non,  in  K.  B.;  1158.  1221,  2.  1248. 
what,  and  when  it  lies.  1222,  3. 
out  of  what  court,  and  when  it  issues.  1222. 
direction  of.  Id.  form  of.  Id.  teste  and  return.  Id.  1223. 
need  not  lie  four  days  in  sheriff's  office.  1223. 
rule  to  appear  to.  Id. 

whether  plaintiff  in  error  may  plead  thereto.  Id. 
consequence  of  not  assigning-  errors.  Id. 
alleging  diminution, 

in  Exchequer  Chamber; 

what,  and  when  necessary.  771.  1221,  2.  1224,  &c. 
within  what  time.  1224. 

plaintiff  not  confined  to  one  rule  in  each  term.  1225. 
not  allowed,  against  the  record.  1224.  1228,  9. 

in  inferior  courts.  1224. 
rule  for,  when  and  how  given.  Id. 
7ionpros  for  not  alleging  diminution.  Id. 
in  House  of  Lords.  Id.  (e.)  1228. 
rule  to  assign  errors; 

when  and  how  given.  1225. 

on  error  coram  nobis,  &c.  Id. 

in  King's  Bench.  Id.  Exchequer  Chamber.  Id.  House  of  Lords,  Id. 
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ERROR,  writ  of, 

assignment  of  errors; 
in  fact.  1225,  6,  7. 
inlaw.  1225,  6. 

common:  1226.  special.  Id. 
in  fact  and  in  law,  not  assignable  together.  Id. 
by  several  plaintiffs.  Id. 

set  aside,  when  calculated  for  delay.  Id.  1227. 
engrossing.  1227. 
need  not  be  signed.  Id. 
delivering  or  filing.  Id. 
certiorari  for  original,  &c; 

what,  and  when  necessary.  Id. 
direction  of.  Id.  teste  and  return.  Id. 
amendment.  Id.  1228. 
course  of  proceeding  thereon;  1228. 

in  King's  Bench.  Id.  House  of  Lords.  Id. 
return  to.  1227,  8,  9. 

petition  for  original.  1229.  practice  thereon.  Id. 
in  what  cases  the  parties  may  have  a  second  certiorari.  1210. 
when  the  court  will  award  it  for  their  own  information.  1232. 
scire  facias  ad  audiendum  errores,  in  K.  B.  1230.  1248. 

processum  et  recordum.  1174.  1230. 
compelling  plea,  or  joinder,  in  Exchequer  Chamber.  1230. 

House  of  Lords.  Id. 
pleas; 

common:  Id.  1231. 

in  nullo  est  erratum.  Id.  1232. 
special:  1230.  1232. 

release  of  errors.  1232,3. 
delivering  or  filing.  724. 1233. 
demurrers.  724.  773,  4.  1230.  1232. 
issues; 

making  up  and  entering:  773,  4.  1233. 

in  King's  Bench:  1233.  on  error  coram  nobis.  Id. 
in  Common  Pleas.  Id.  Exchequer  Chamber.  1234. 
trial  of  issues  in  fact.  1233,  4. 
arguing  errors  in  law; 
in  King's  Bench.  1234. 

Exchequer  Chamber.  Id.  1235.  House  of  Lords.  1235. 
motion  and  rule  for  judgment.  493.  1235. 
judgment  of  nonpros.  See  tit.  Nonpros. 

affirmance  or  reversal,  &c. ;  1229.  1233,  4.  1236. 
when  court  are  divided  in  opinion.  1236. 
in  part,  or  for  the  whole.  Id.  12.57. 
what  shall  be  given,  on  reversal  of  first.  1237,  8,  9. 
rule  nisi,  on  reveral,  in  K.  B.  of  judgment  of  inferior  court.  1238. 
damages  in:  1239.  interest.  Id.  1240.  &c. 
costs  in.  1012.  1238,  9.  1243,  4. 
execution  after;  1158.  1229.  1244,  &c. 

on  abatement,  by  death  of  plaintiff  in  error.  1034. 

two  scire  facias' ,  to  revive  judgment  in  original  action,  and  in  error.  1186. 
out  of  what  court.  1032.  1245. 
setting  aside  for  irregularity.  1034.  1200,  1201,  &c. 
remittitur  of  proceedings:  1244,  5. 

entries  after,  in  K.  B.  1245. 
rule  for,  after  nonpros  in  Exchequer  of  Pleas.  1244.  (x.) 
direction  of.  1245.  return.  Id. ' 
restitution  after:  Id.  1246. 

to  what  the  party  shall  be  restored.  1246. 
ESCAPE, 

retaking  defendant  after.  227.  257,  8. 
plaintiff's  remedies  on.  256. 
on  mesne  process; 

action  for,  when  maintainable.  245,  259.  307.  332. 
when  not.  259.  332.  488. 
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ESCAPE, 

on  mesne  process; 

action  for,  against  the  old  sheriff.  *330. 
mode  of  declaring  in.  259. 
venue  in,  cannot  be  changed.  654. 
how  defeated.  *259. 

setting  aside  or  staying  proceedings  in.  339,  40. 
evidence  in.  260.  662. 
recovery  in,  a  bar  to  ruling  sheriff.  333,  4. 
on  execution; 

from  tipstaff,  on  render.  309. 

action  for.  254.  1069.  1071.  1186.  declaration  for.  701. 
setting  aside  proceedings  in.  572,  3.  1186. 
verdict,  in  debt  for.  923. 
new  execution  after.  1071. 
when  covered,  by  relation  of  day  rule.  382. 
retaking  after;  See  tit.  Recaption,  must  be  pleaded.  703,  4. 
ESCAPE  WARRANT:  343. 

in  what  cases  it  may  be  obtained.  257,  8>.  1071,  2. 
by  whom  granted.  256. 

arrest  on,  when,  by  whom,  and  how  made.  Id. 
time  to  declare  after  recaption  on.  343.  *347. 
ESCROW.  701. 
ESSOIN;  123.  125.  *471. 

not  allowed  in  personal  actions.  *126. 
at  nisi  prius.  837. 
ESTOPPEL,  what: 

entering  into  bail-bond,  or  putting  in  bail  above,  in  wrong  name.  688. 
imparlance.  475.  691. 
giving  cognovit.  267.  609. 
plea  or  replication  of;  688.  695.  730. 
must  be  pleaded  with  certainty.  730. 
party  must  rely  upon  it.  715.  730. 
ESTOVERS,  justification  under  right  of  common  of.  698. 

entry,  to  take.  Id.  699. 
ESTREATS,  roll  of,  in  K.  B.  786. 
EVICTION.  1017.  1136,  7. 
EVIDENCE, 

written:  849,  50. 
public;  850. 
of  record:  Id. 

acts  of  parliament;  Id. 

public.  Id.  private.  Id. 
how  proved.  Id. 
judgments; 

in  superior  courts.  603.  850.  933.  977. 
inferior  courts.  977. 
recognizances.  850.  1131,  &c. 
letters  patent.  850. 1139.  1142,  &c. 
writs  and  returns,  when  filed.  161,  2.  850. 
affidavits,  when  read  and  filed.  850. 
copies  of;  Id. 

under  seal:  Id. 

exemplifications;  Id. 

under  great  seal.  Id.  seal  of  court.  Id. 
not  under  seal:  Id.  851. 

sworn  copies.  851.  office  copies;  Id. 

when  admissible,  and  when  not.  Id. 
copy  of  copy.  Id. 
not  of  record:  850,  51,  2. 
judicial;  850,  51. 
in  actions  at  law : 

commencement  of  action,  &c.; 
generally.  144.  (/.)  161,  2. 
by  and  against  attornies.  322.  336. 
copy  of  signed  bill  of  costs.  99. 
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EVIDENCE, 

written : 
public; 

not  of  record : 

judicial; 

in  actions  at  law: 

writs,  not  filed.  161,  2. 
declaration.  99. 

commitment  on  habeas  corpus.  353,  4. 
rules  of  court.  490.  674.  888. 

judge's  order  of  reference,  in  action  on  award.  888. 
affidavits,  not  filed.  851. 
depositions  of  witnesses;  861,  2. 
under  old  commission.  862. 
in  recent  transaction.  Id. 
record  of  nisi  prius.  336.  869.  978. 

posiea,  in  what  cases  evidence,  and  in  what  not.  933.  977. 
master's  allocatur.  933. 
judgment  paper.  977. 
proceedings  in  Chancery:  851. 

depositions.  Id. 
judgments  in  House  of  Lords.  Id.  977,  8. 

inferior  courts,  not  of  record.  S51.  978. 
sentences  in  ecclesiastical  courts.  851. 
courts  of  admiralty.  Id. 
foreign  courts.  Id.  978. 
commission  of  bankruptcy,  &c.  to  prove  petitioning  creditor's 

debt,  Sec.  721,2,  3. 
certificate  of  bankrupt,  on  general  plea  of  bankruptcy.  696. 

under  former  commission.  1162. 
former  bankruptcy,  to  avoid  certificate.  1162. 

support  same.  Id. 
examinations  before  justices.  647. 
depositions,  on  charge  of  felony.  Id. 
inquisitions.  852. 
awards,  &c.  Id.  888. 
books  of  Quarter  sessions.  646.  852. 

clerk  of  judgments,  &c.  852.  856. 
King's  Bench  and  Fleet  Prisons;  852. 
for  what  purposes  allowed.  356. 
day-book  at  judgment  office,  when  not  allowed.  603.  964. 
not  judicial; 

journals  of  Lords  or  Commons.  852. 

London  gazette.  Id. 

domesday  book.  Id. 

surveys  of  ecclesiastical  benefices,  &c.  Id. 

pope's  bull,  or  licence.  Id. 

books  of  herald's  office.  Id.  of  history.  Id. 

parish  registers.  647.  852.  rate  books,  &tc.  852. 

rolls  of  courts  baron.  648.  852.  • 

ancient  terriers,  or  surveys.  852. 

corporation  books.  648,  9.  852. 

books  of  navy  office.  852. 

custom  house.  647.  852.  stamp  office.  852. 
post  office.  647.  852.  bank.  Id. 
South  Sea  house.  Id.  East  India  company,  &.C  Id. 
proof  of  entries  in  public  books.  852. 
inspection  of.  See  tit.  Inspecting  Boolcs,  &c. 
private:  850.  852. 

deeds  under  seal.  852. 

agreements,  &c.  not  under  seal.  Id. 

deeds,  Uc.  in  possession  of  party  to  suit;  Id. 

producing,  and  proving  execution  of.  Id- 
in  possession  of  adverse  party;  hi.  853. 

notice  to  produce :  853,  4.  and  see  tit.  Notice  to  pro- 
duce Deeds,  Uc. 
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EVIDENCE, 

written: 
private ; 

deeds,  Sec.  in  possession  of  adverse  party, 
notice  to  produce: 

how  proved.  854. 
regular  time  of  calling1  for  production  of.  854. 
calling-  for,  does  not  make  them  evidence  for  the  other 

party.  Id. 
proving  execution  of,  when  produced.  Id. 
in  possession  of  third  persons:  852.  855,  6. 

subpoena  to  produce,  with  clause  of  duces  tecum.  See 

tit.  Witnesses. 
indorsements  on  bond.  18,  19. 

when  parties  compellable  to  produce.  494.  639,  &c.  852,  3,  4. 
unwritten:  849.  855. 

parol  evidence,  when  not  admissible; 

to  prove  delivery  of  bill  of  costs.  99. 

notice  to  produce  deeds,  &c.  854. 
day  of  trial,  at  nisiprius.  869.  977. 
generally: 

must  be  the  best,  the  case  admits  of.  849. 

plaintiff  not  obliged  to  furnish,  against  himself.  639.  853. 

bound  to  disclose,  before  trial.  641. 
must  be  confined  to  strict  legal  rights.  731. 
not  allowed  to  be  given,  on  taking  view.  849. 
governed  by  pleadings.  Id. 

on  plea  of  misnomer,  that  defendant  was  called  as  well  by  one  name  as 

another.  687.  (%y.) 
general  issue; 

what  may,  or  what  may  not  be  given.  699,  8cc. 
is  to  be  proved.  849. 
plea,  or  notice,  of  set  off.  719,  20,  21. 
special  issue.  849. 
execution  of  inquiry;  629,  30. 

in  action  against  hundredors,  &c.  124. 
when  plaintiff  has  not  got  his  full  demand.  630,  31. 
after  judgment  on  demurrer.  633,  4.799. 
circumstantial.  915. 
in  particular  actions: 

assumpsit,  on  attornies  bills.  99. 

debt  on  bond,  of  payment  or  release.  17,  18. 

for  performance  of  covenants.  634. 
on  non  est  factum.  701.  (p.) 
judgment,  suggesting  a  devastavit.  1165. 
detinue,  upon  a  finding.  6. 

penal  action,  removed  out  of  proper  county.  781. 
case,  for  malicious  arrest.  734,  5. 

prosecution.  647.  923,  4. 
words.  630.  703. 
libels.  703. 

seducing  daughters.  630.  (ft.)  Id.  n.  f. 
ejectment,  bv  assignee  of  insolvent.  380.  (i.) 

'  on  stat.  1  Geo.  IV.  c.  87.  §  2.  p.  918,  19. 
founded  on  elegit.  1077. 
actions  against  attornies.  322. 

justices  of  peace.  923,  4. 
sheriffs,  for  escapes.  260. 

not  taking  bail.  244. 
on  stat.  8  Ann.  c.  14.  §  1.  p.  1055,  6. 
sheriff's  officers,  on  stat.  32  Geo.  II.  c.  28.  §  12.  p.  256. 
assignees  of  bankrupts,  to  dispute  bankruptcy,  &c.  721, 

2,3. 
of  cause  of  action : 

what  sufficient  to  take  case  out  of  statute  of  limitations.  21,  &c. 
necessary,  notwithstanding-  admission  in  defendant's  bill  of  particulars.  645. 
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EVIDENCE, 

of  cause  of  action; 

not  allowed  to  be  given  out  of  particulars.  645. 
exception  to  this  rule.  Id. 
must  be  material,  to  retain  venue.  662. 
what  is,  or  is  not,  sufficient  for  that  purpose.  Id.  663. 
when  it  must  arise  in  a  particular  county.  781.  917. 
promise  to  re-pay  money,  on  count  for  money  had  and  received.  3. 

or  acknowledgment,  to  take  case  out  of  statute  of  limitations.  17, 18, 

19.  21,  he.  Addend,  to  p.  21. 
payment  or  release,  when  presumed  in  debt  on  bond,  &:c.  17,  18. 

of  interest,  by  indorsement  on  bond.  18,  19. 
demand  of  copy  of  warrant,  33. 
execution  of  warrant  of  attorney.  600,  601. 
bringing  money  into  court;  674.  678. 
intent  of,  when  admissible.  675. 
does  not  give  plaintiff  a  right  to  reply.  679. 
day  of  trial  at  nisi  prius.  869.  977. 
admission  by  attorney's  clerk,  on  taxing  costs.  1027. 
receipt  of  money  levied  on  fieri  facias.  1035. 
assignment  of  lease  by  deed,  under  fieri  facias;  1043. 

precise  time  of  seizure  of  goods  under  execution,  and  act  of  bankruptcy.  1048. 
allowance  of  writ  of  error.  1200.  (n.) 

defendant  being  beyond  sea,  on  error  to  reverse  outlawry.  136,  7. 
demurrer  to.     See  tit.  Demurrer  to  Evidence. 
admitting  or  rejecting  improperly,  good  ground  for  bill  of  exceptions.  910,  11. 

new  trial.  938,  9. 
on  both  sides,  ground  for  refusing  new  trial.  939. 
judges'  report  of,  on  motion  for  new  trial.  945. 
EXAMINATIONS,  before  justices,  evidence  of.  647. 
EXCEPTION  DAY.  123. 
EXCEPTIONS,  bills  of;  See  tit.  Bills  of  Exceptions. 

marking  in  margin  of  demurrer  books.  511.  796,  7. 
EXCHEQUER  of  PLEAS,  jurisdiction  of.  35. 
barons  of.  36.  officers  of  court.  52. 
business  of,  how  done.  Id. 
attornies  and  side  clerks: 

qualifications  of.  55,  &c. 
privileges  of;  36.  76,  7. 
in  laying  venue.  77. 

suing,  or  being  sued,  with  their  wives.  Id. 
member  of  university.  Id.  682. 
proceedings  in  actions  by: 

venire  facias  of  privilege.  76,  7.  87. 
capias  of  privilege :  Id. 
holding  to  bail  on.  77. 
proceedings  in  actions  against: 
by  bill;  76,  7.  83. 
means  of  commencing  actions  in.  83. 
proceedings  against  members  of  the  House  of  Commons; 
by  bill: 

with  whom  filed.  138. 
process  on.  Id. 
appearance.  Id.  139. 
process  in.     See  tit.  Process. 

order  for  holding  to  bail  in  trover,  or  detinue.  193.  209. 
affidavit  to  hold  to  bail; 
by  executor.  204. 
when  conclusive,  or  not.  215. 
bail  bond  on  attachment; 

sheriff  cannot  take,  for  non-payment  of  costs.  213.  (</.) 
proceeding  on,  if  condition  broken.  224. 
fees  to  sheriff's  officer,  on  arrest.  255. 
bail  in; 
common: 

discharging  defendant  on.  *215. 
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EXCHEQUER  of  PLEAS, 

bail  in; 
common: 

in  action  against  husband  and  wife.  265. 
special: 

number  of  persons.  268. 
who  may  or  may  not  be  : 

housekeepers.  269.  293. 
attornies'  clerks.  269. 
foreigners.  295. 
time  allowed  for  putting  in.  271. 
fee  allowed  to  commissioner  for  taking.  Id. 
recognizance  of; 

for  what  sum.  277.  285.  291. 
how  entered  on  record.  258. 
entry  of.  *304.  ff.J 
exception  to; 

when  and  how  made.  280. 
notice  of.  Id. 
justification  of; 

time  allowed  for.  Id. 

notice  of,  by  whom  signed.  282. 

on  day  when  court  sits  in  equity,  bad.  Id. 
in  vacation.-  280.  282. 
at  chambers.  Id. 
at  what  hour.  285. 
affidavit  of.  291. 
not  justifying  on  day  mentioned  in  notice.  324. 
setting  aside  order  for  allowance  of.  258. 
liability  of.  305. 
render  in  discharge  of; 

sheriff  when  entitled  to  benefit  of.  306. 
time  allowed  for,  in  general.  309. 

on  staying  proceedings,  pending  error.  577. 
bail  bond; 

action  on  by  sheriff,  in  what  court.  322. 
staying  proceedings  on.  Id.  324,  5,  6. 
attachment  against  sheriff; 

when  no  bar  to  assignment  of  bail  bond.  319. 
cannot  be  moved  for,  after  bail  justified.  335. 
prisoners; 

proceedings  against: 
in  custody  of  warden; 

on  removal  by  habeas  corpus.  358. 
charging  in  custody,  with  declaration:  360. 

affidavit  required  for.  363. 
time  allowed  for  declaring.  361. 

proceeding  to  judgment.  369. 
charging  in  execution.  Id.  369. 
treaty  or  agreement  with,  must  be  in  writing.  378. 
on  extent; 

changing  custody  of.  oil.  1095. 
relief  of.  1112,13. 
removal  of  causes  into,  from  inferior  courts;  401. 

usual  order  on.  402. 
declaration  in; 

against  one  of  several  defendants,  in  joint  action.  450. 
filing  or  delivering;  457. 

de  bene  esse.  Id.  464,  5. 
after  defendant's  appearance.  457.  Cf-J 
notice  of,  when  and  how  served.  467. 
time  for  pleading,  on  declaration  de  bene  esse,-  464.  474. 

after  defendant's  appearance.  473,  4. 
rules  to  plead.  48 \a. 
no  crown  side  in.  484a 
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EXCHEQUER  of  PLEAS, 
motions  in; 

to  remove  proceedings,  into  office  of  pleas.  401. 
for  attachments;  487a. 
how  entitled.  Id. 
rules,  on  last  day  of  term.  503. 
setting  aside  proceeding's,  for  irregularity.  564. 
notices  of;  497.  costs  on.  Id. 
affidavits  in  support  of;  when  made.  500. 

jurat  of,  when  made  by  illiterate  persons.  Id. 

two  or  more  deponents.  Id.  501. 
filing.  502. 

office  copies  of,  must  be  examined  and  signed.  502. 
sworn  after  rule  made  absolute,  cannot  be  read  on  opening  it.  512. 
days  appointed  for.  511. 

course  observed  on  hearing  counsel  on.  512, 13, 14. 
on  extents.  1106.  1120,  21,  2. 
rules  for  attachments;  absolute  or  nut,  487. 

affidavits  in  support  of,  how  entitled.  Id. 
to  set  aside  annuity.  559. 

service  of,  generally.  505.  making  absolute.  507. 
summonses  and  orders,  by  barons  on  circuits.  515, 16. 
notices,  in  whose  name  given.  505. 
staying  proceedings,  in  actions  for  less  than  40s.  565. 

against  bail,  pending  error.  577,  8. 
security  for  costs,  not  required  in.  579.  (a;.) 
warrant  of  attorney; 

defeazance  on:  591,  2.  filing  with  master.  602. 
judgment  by  default,  when  signed.  464,  5. 

cognovit,  when  regular,  though  no  process  sued  out.  606,  7. 
reference  to  master,  to  compute  principal  and  interest  on  bills  of  exchange, 

&.c.  618. 
notice  of  inquiry; 

in  town.  624.  country.  Id. 

entry  and  service  of.  Id.  625.  term's  notice.  625. 
on  delivering  replication,  &c.  626,  7. 
order  for  particulars  of  demand  in.  643. 

affidavit  necessary  to  obtain.  Id. 
changing  venue;  659. 

rule  for:  662.  discharging.  Id. 
bringing  money  into  court.  669. 
claim  of  conusance.  682. 
pleas  in  abatement; 

in  scire  facias,  against  heirs  and  lertenants.  692. 
affidavits  in  support  of.  Id.  693. 
rule  to  reply.  729. 
issue  in;  780. 

rule  to  enter,  when  given.  785. 
trial; 

of  issues,  in  Middlesex.  811.  (o.) 

sittings  appointed  for,  in  London  and  Middlesex.  811,  12,  13. 

commission  for,  at  assizes;  807.  869,  70. 

clause  of  mittimus  in.  870. 
notice  of; 

entry  and  service  of.  505.  813. 
on  delivering  replication,  &c.  814. 
in  town.  815. 

country.  Id.  816. 
after  four  terms.  816. 
countermand  of.  817. 
judgment  as  in  case  of  nonsuit,  for  not  proceeding  to;  820.  825. 
motion  for,  when  made.  825. 

after  moving  for  costs,  for  not  proceeding  to  trial.  820.  825. 
discharging  rule  for,  on  what  terms:  829. 

costs  on.  830. 
rule:  for,  after  peremptory  undertaking,  absolute  in  first  instance.  829.  (r.) 
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special  jury  in,  rule  for.  844.  (e.) 
view  in,  when  not  grantable.  848. 

rule  for.  Id.  ff.J 
witnesses  going-  abroad,  commission  to  examine:  861. 

costs  of.  Id.  (e.) 
record  in.  869. 
entering-  causes  for  trial,  in  London  and  Middlesex.  871. 

at  the  assizes.  872. 
hearing-  counsel,  on  arguing  special  case.  514. 
costs  of  arbitration.  886.  of  new  trial.  946.  948. 

on  several  issues.  1009.  1011.  taxing.  1026,  7. 
mode  of  recovering,  on  nonpros,  &c.  1028. 
motion  in  arrest  of  judgment.  961. 
execution ; 

by  several  writs,  into  different  counties.  1033. 
quashing  return  to  venditioni  exponas.  1060. 
amendment  of  returns  to.  Id. 
effect  ofca.sa.  for  fixing  bail.  1147,  8. 
error  from;  1195. 

writ  of,  direction  of.  1197. 

varying  from  process,  in  description  of  plaintiff.  1198. 
allowance  of.  Id.  1199. 

from  what  time  a.  supersedeas  of  execution.  1200,  1201. 
bail  on: 

time  and  manner  of  putting  in,  excepting  to,  and  justifying.  1211. 
recognizance  of; 
in  general.  Id. 

in  debt  for  penalty.  Id,  ejectment.  /(/.  1212. 
entry  of.  1212.  (d.) 
in  Ireland.  1224.  (e.) 

rule  for  execution,  after  non-prossing  writ  of.  1244.  (x.) 
ejectment  in.  See  tit.  Ejectment. 
EXCHEQUER, 
equity  side  of; 

solicitor  on,  cannot  practise  as  such  in  Chancer}'.  68. 
proceedings  on  forfeiture  of  bail  bond,  on  attachment  for  contempt.  244. 
effect  of  injunction  in,  for  want  of  answer.  *472. 
upon  the  merits.  Id.  473. 
sittings  in  term.  813.  (u.) 
trial  of  issue  from.  813. 
issuing  extent.  1094,  5. 
revenue  side  of; 

proceedings  on  outlawry.  134,  5,  6.  1087,  8. 

for  reversing  outlawry:  162.  costs  on.  160. 
by  information:  commencement  of.  25. 
trial  of  crown  causes;  813.  923.  1005. 

in  Middlesex.  812.  1128.  days  appointed  for.  813. 
by  proviso,  not  allowed  on.  821. 

recognizance  of  bail  may  be  vacated,  when  attorney  general 

does  not  proceed.  Id. 
putting  off.  832. 

new  jury  impannelled  for.  845,  6. 
commission  to  examine  witnesses  abroad.  860.  (/?.) 
execution  on: 

by  levari  facias.  154,  5.  1087,  8. 

taxing  solicitor's  bill  of  costs  on.  94.  1131. 
scire  facias  on,  for  the  king:  See  tit.  Scire  facias. 

not  necessary,  on  judgment,  after  a  year.  1140. 
EXCHEQUER  CHAMBER,  writ  of  error  to;  1193,  &.c. 
in  Ireland.  1224.  (e.) 
lies  not,  for  error  in  fact.  1192.  1194. 
proceedings  on.  See  tit.  Error,  rules  on.  See  tit.  Rules. 
return  days  in.  1234.  interest  on  affirmance  in.  1239, 40,  &c. 
EXCISE  and  CUSTOMS.  See  tit.  Customs  and  Excise. 
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EXCOMMUNICATION, 

plea  of;  685.  690. 

after  last  continuance.  899,  900. 
judgment  on.  694. 
discontinued,  except  in  certain  cases.  *379.  (g.) 
EXCOMMUNICATO  CAPIENDO,  219.377. 
prisoner  on,  entitled  to  benefit  of  rules.  378. 

when  entitled  to  benefit  of  Lords'  act.  381. 
when  not.  381. 
EXCUSE,  of  performance,  pleas  in,  695. 

when  pleaded,  or  given  in  evidence.  699.  702. 
matter  of,  must  be  pleaded  in  trespass.  704. 
EXECUTION,  what.  1030. 

distress,  under  act  of  parliament,  in  nature  of.  572.  (&.) 
for  plaintiff;  1030. 

in  debt.  Id.  assumpsit,  fkc.  Id. 
detinue.  Id.  replevin.  Id. 

ejectment;  Id.  staying,  on  stat.  1  Geo.  IV.  c.  87.  §  3.  p.  919. 
defendant.  1030. 
different  kinds  of.  Id.  1031. 
at  common  law,  or  by  statute.  1031. 
when  sued  out;  in  general.  Id. 
to  avoid  writ  of  error.  Id. 

after  writ  of  error.  574,  &c.  1032.  1156.  1199,  &c.  1209,  10. 
false  judgment.  1247,  8. 
injunction.  1156. 

agreement  to  stay  execution.  608.  1031.  1155. 
on  second  judgment,  pending  error  on  first,  in  K.  B.  576.  1201,  2. 

C.  P.  Id. 
taken  out,  pending  action  on  judgment,  irregular.  1032. 
with  or  without  scire  facias; 

after  a  year.  1031,  2.  1152,  &c. 

change  of  parties.  1166,  &c. 
against  defendant,  sued  by  a  wrong  christian  name.  457,  8. 
different  defendants,  for  same  debt.  1035. 
partners.  1056,  7. 

executors  and  administrators.  1030.  1051.  1164,  5,  Sic. 
heir,  when  charged  as  tertenant.  1173,  4. 
bankrupts.  1160,  &c.  1166,  7,  8.  insolvent  debtors;  1163. 

after  irregular  discharge.  386.   . 
hundredors.  141,  &.c. 

prisoners,  discharged  on  stat.  48  Geo.  III.  c.  123.  p.  396. 
by  or  against  survivors.  1170,  71. 
out  of  what  court;  404.  1032. 

on  removal  by  writ  of  error.  1032.  certiorari.  403.  1032. 
election  of.  1032. 

against  goods  and  person,  at  same  time.  Id. 
into  different  counties,  at  same  time.  1033. 

in  what  cases  one  may  be  had,  with  or  after  another,  and  in  what  not.  Id.  1034. 
it  cannot  be  taken  out,  without  leave  of  court.  892. 1034,  5.  1190. 

1202. 
special,  not  warranted  by  general  judgment.  1036.  1162.  1164. 
for  what  sum; 

in  debt  on  simple  contract.  1036. 
for  penalty.  1035.  1159. 
on  annuity  bond.  1159,  60. 
after  award.  1034,  5. 
expenses  of,  levying.  1035,  6. 
fraudulent,  not  entitled  to  preference.  1044. 
poundage  on.  See  tit.  Poundage. 
king's  precedency  of;  1087,  8,  &c. 

as  to  lands.  1098.  goods.  Id.  &c.  debts.  1102. 
by  fieri  facias.  See  tit.  Fieri  facias, 
levari  facias.  See  tit.  Levari  facias, 
sequestrari  facias.  1063,  4. 
capias  ad  satisfaciendum.  Sec  tit.  Capias  ad  Satisfaciendum. 
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EXECUTION, 

by  elegit.  See  tit.  Elegit,  extent.  See  tit.  Extent. 

may  be  sued  out  by  a  different  attorney,  in  C.  P.  89.  1031. 

signing-  writs  of,  in  C.  P.  1037. 

setting- aside,  for  irregularity:  496.  562.  1072. 1200,  &c. 

cannot  be  done  by  judge  at  chambers.  517. 
on  second  judgment,  pending  error  on  first.  576.  1201,  2. 
new  writ  of,  after  discharge  of  members,  by  privilege  of  parliament.  1070.  71. 

death  of  defendant.  1071.  escape,  or  rescue.  Id. 
returns  to;  See  tit.  Returns. 

when  necessary  to  be  shewn  in  pleading.  1073.  * 
prisoners  in.  See  tit.  Prisoners. 
in  action  for  non-residence.  1066. 
replevin.  See  tit.  Retorno  Habendo. 

ejectment.  See  tit.  Ejectment,  and  Habere  facias  possessionem, 
scire  facias.  See  tit.  Scire  facias,  error.  See  tit.  Error. 
EXECUTORS  and  ADMINISTRATORS, 

how  far  they  represent  testator  or  intestate.  1172. 
actions  by  or  against;-  6,  7.  12.  16. 25,  6.  437.  663. 
joinder  in.  12. 

limitation  of.  17.  21.  "23,  4,  5,  6.  Addend,  to  p.  21. 
need  not  be  so  described,  in  common  process.  168.  458. 
affidavit  of  debt  by.  205.  212. 
arrest  in  actions  against.  170.  219. 

bail  to,  on  reversing  outlawry,  after  plaintiff's  death.  161. 
not  entitled  to  privilege  of  attornies.  79. 
of  attornies,  need  not  deliver  signed  bill.  96. 
declaring  upon  general  process.  458. 
special  process.  Id. 
by  the  bye,  in  C.  P.  429. 
residing  abroad,  maybe  compelled  to  give  security  for  costs.  579. 
giving  warrants  of  attorney.  594. 
pleas  by  or  against,  in  abatement.  686. 
bar.  697.  700. 
puis  darrein  continuance.  900.  1181,  5. 
in  scire  facias.  1184,  5. 
bringing  money  into  court,  in  actions  by.  671. 
set  off*  in  actions  by  or  against.  717,  18. 
judgments  against; 

as  in  case  of  nonsuit.  823. 

after  plea,  may  be  pleaded  puis  darrein  continuance.  900. 

upon  verdict,  &c.;  1164,  5. 

in  assumpsit,  &c.  963.  debt:  Id. 

alteration  of.  976. 
of  assets  in  futuro.  737.  1164,  5. 
nunc  pro  tunc.  965,  6. 
when  entitled  to  costs;  in  replevin.  1013. 

where  one  of  several  pleas  is  found  for  them.  1012.  1016, 17. 
when  not;  1014.  where  one  is  acquitted.  1023. 
when  liable  to  costs; 
as  plaintiffs: 

on  judgment  of  nonpros.  464.  1015. 

discontinuance.  733.  1015. 
for  not  proceeding  to  trial,  according  to  notice.  1015. 
on  nonsuit  or  verdict:  1014,  15. 
as  for  a  contempt.  1015. 
on  stat.  43  Geo.  III.  c.  46.  §  3.  p.  1020,  21. 
as  lessors  of  plaintiff",  in  ejectment.  1028. 
as  defendants: 

for  pleading  falsely.  1016. 

de  bonis  testatoris,  on  judgment  of  assets  in  futuro.  Id. 
on  interlocutory  motions.  1015. 
writs  of  error.  1239. 
when  not  liable  to  costs; 

on  taxing  testator's  bill  of  costs.  96. 
setting  aside  annuitv.  555. 
Vol.  II.— 71 
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EXECUTORS  and  ADMINISTRATORS, 
when  not  liable  to  costs; 

for  not  proceeding-  to  trial.  819. 

on  judgment  as  in  case  of  nonsuit.  823.  (?«.)  830. 1015,  16. 
nonsuit,  or  verdict.  1014. 
judgment  of  assets  in  futuro.  1016. 
in  actions  of  waste,  8cc.  981. 
prohibition.  983. 
scire  facias.  1186. 
proceeding's  by  or  against,  on  stat.  8  &  9  W.  III.  c.  11.  ■§  6.  p.  967. 
in  what  cases  personally  liable,  on  award.  889. 
not  affected  by  judgments,  unless  docketed.  972. 

within  court  of  conscience  acts.  994,  5. 
executions  against;  in  general.  1030.  1164,  5. 
for  their  own  debts.  1051. 
of  future  assets.  1164. 
returns  to.  1058.  1064. 
after  return  of  nulla  bona.  1064.  1165. 

devastavit.  1058.  1064.  1074.  1165. 
signing  note,  on  Lords'  act.  386. 
scire  facias  by  or  against.  1168,  &c. 
error  by  or  against;  1190. 

bail  in,  not  required.  1208. 
proceedings  in.  1219,  20. 
when  liable  to  costs,  on  affirmance.  1239. 
EXEMPLIFICATIONS.  45.  850. 
EXIGI  FACIAS,  writ  of;  *150.  1068.  de  novo.  150. 
EXONERETUR.  See  tit.  Bail,  and  Bail-piece. 
EXPENSES,  of  nights,  on  coming  to  choose  grand  assize.  807. 
of  witnesses,  734.  820.  856.  861.  (t.)  864,  5,  6. 
arbitration.  886.  executions.  1035,  6. 
EXTENT,  generally; 

what,  and  when  it  lies,  and  when  not.  1089. 
for  the  king:  Id. 

for  debts  originally  due,  or  assigned  to  him;  Id. 
of  record.  Id. 
not  of  record.  Id. 
found  on  writs  of  extent,  or  diem  clausit  extremum.  Id, 
against  body,  lands,  and  goods;  Id. 
at  common  law.  Id. 
by  magna  charta.  Id.  1090. 
33  Hen.  VIII.  c.  39.  p.  1090. 
in  chief;  Id. 
what:  Id. 
on  judgments.  Id. 

recognizances.  7c?.  1091. 

specialties.  1091,  2.  1140. 

for  simple  contract  debts;  1092. 

commission  to  find:  Id.  1093.  inquisition  on.  Id. 
immediate.  1091,2. 
proceedings  previous  to: 

affidavit  of  danger.  Id.  1093.  fiat.  1092,  3. 
writ  of;  out  of  what  court  it  issues.  1094. 

form  of.  Id.  teste  and  return,  &c.  Id.  1095. 
several  writs  of,  at  the  same  or  different  times.  Id. 
proceedings  on  writ  of; 
against  the  body; 

arrest  of  defendant.  1095. 

sheriff's  authority  to  enter  liberty.  Id. 

break  open  doors.  Id. 
defendant  not  bailable.  Id. 

discharged  by  bankruptcy,  &c.  Id. 
when  discharged.  Id. 
habeas  corpus  for.  Id. 
changing  custody  of.  Id. 
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EXTENT, 

in  chief; 

proceedings  on  writ  of; 
against  the  body: 
defendant,  bail  of,  in  other  actions,  not  entitled  to  relief.  1095. 

when  entitled  to  relief,  on  stat.  1  Geo.  IV.  c.  119.  §  40, 

41.  p.  1113,  14. 
course  of  proceeding  on  that  statute.  1113.  (i.) 
for  taking  inquisition: 

impanelling  jury.  1096. 
summoning  witnesses.  Id. 

attendance  of  third  persons.  Id.  notice  of  executing.  Id. 
against  lands,  &c.-:  what  may,  or  may  not  be  taken.  Id. 
from  what  time  bound: 

by  debts  of  record;  1096. 

as  against  third  persons.  Id.  1097. 
bonds.  1097. 

simple  contract  debts,  recorded  on  commissions.  Id. 
on  stat.  13  Eliz.  c.  4.  Id. 
king's  precedency  of  execution.  Id.  1098. 
against  chattels  real.  1098. 
personal:  Id. 

what  may,  or  may  not  be  taken.  Id.  1099. 
from  what  time  bound: 
in  general.  1099. 
as  against  purchasers.  Id. 

pawnees,  &c.  Id.  1100. 
on  distress  for  rent.  1053,  4.  1100. 
bankruptcy.  1100. 

execution;  1039.  1054.  1057.  1060.  1100,  1,  2. 
priority  of.  Id. 
debts;  what  may  be  taken.  1102. 
from  what  time  bound.  Id. 

due  to  crown  debtor,  may  be  taken  before  his  proper  effects. 

1106. 
specialties.  1103.  money.  1102. 
seizure  of  lands,  and  goods.  &c.  Id.  1103. 
collecting  or  levying  debts.  Id. 
inquisition  on,  form  of.  1103.  return  to.  Id. 
writ  of  diem  clausit  extremum.-  1089.  1104.  1140. 

when  it  lies,  and  when  not.  1104.  how  tested.  Id. 
in  second  and  subsequent  degrees:  Id.  1105. 

difference  between  extent  in  chief  and  in  aid.  1105. 
mode  of  reckoning  degrees  on  latter.  Id. 
writ  of;  mode  of  obtaining:  1104,  5. 

affidavit  of  danger.  Id.  fiat.  Id. 
form  of.  1105.  proceedings  under.  Id. 
from  what  time  lands  are  bound  on.  Id.  1106. 
preferred  to  extents  in  aid,  of  a  prior  teste.  1106. 
priority  of  writs  of,  inter  se.  Id. 
i»  aid:  1090.  1106. 

what,  and  when  it  lies,  and  when  not.  1106. 

for  and  against  whom.  Id. 

for  what  debts;  at  common  law.  Id. 

by  stat.  57  Geo.  UI.  c.  117.  §  4.  Id.  1107,  8. 
to  what  cases  this  statute  does  not  extend.  1106.  (n.) 
proceedings  previous  to: 

commission  to  find  simple  contract  debts:  1092,  3.  1110. 

inquisition  on.  Id. 
extent  pro  for  md  .•  1109,  10. 

form  of.  Id.  inquisition  on.  Id. 
affidavit  of  danger.  Id  1110.  (p.)  fat.  1109,  10,  11. 
writ  of; 

mode  of  obtaining.  1109.  form  of.  1111. 
what  may  be  taken  under  it.  Id. 
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EXTENT, 
in  aid: 

writ  of: 

proceedings  on: 
capias/ 

not  usually  enforced.  Id. 

relief  on.  by  stat.  57  Geo.  III.  c.  117.  §  6.  p.   381.  (a.)  1112, 

13,  14. 
what  sum  may  be  levied,  on  same  statute,  §  1,  2.  p.  1111, 12. 
on  assignment  of  debts  to  crown; 
at  common  law.  1114. 
by  statute  7  .lac.  I.  c.  15.  Id. 

privy  seal.  Id.  rules  of  court.  Id.  1115. 
postponed  to  extent  in  chief.  1106. 

remedy  for  parties  prosecuting-,  when  extent  in  chief  is  satisfied.  Id. 
relief  of  persons  imprisoned  on.  1112,  13,  14. 
in  chief,  and  in  aid:  1115,  &c. 

proceedings  under,  in  general; 
for  king,  or  his  debtor: 

rule  to  appear  and  claim.  1115. 
on  non-appearance; 

venditioni  exponas.  Id.  1116.  1118,  19,  20. 
scire  facias,  to  recover  debts.  1116. 

motion  to  sell  lands,  on  stat.  25  Geo.  III.  c.  35.  Id.  1117,  18. 
poundage  on; 

by  stat.  3  Geo.  I.  c.  15.  §  4.  p.  1118,  19,  20. 
Qu.  if  sheriff"  entitled  to,  before  that  statute.  1118.  («.) 
what,  and  by   whom,  when,  and  how  paid.  1103.  1118,  19, 

20. 
in  what  cases  not  allowed.  1119. 

penalty  for  taking  more  than  sheriff  is  entitled  to.  Id. 
apportionment  of,  between  different  sheriff's.  1120.  Id.  (f.) 
for  defendant,  or  a  third  person; 

motion  to  set  aside:  1120,  21.  2. 

grounds  of.  1120.  when  and  how  made.  1121,  2. 
for  paying  debt  into  court,  &c.  1122. 

satisfying  extent  in  aid,  out  of  money  levied  on 
extent  in  chief.  1106. 
petition  of  right.  1120.  1122,  3. 
monstrans  de  droit.  Id. 
traverse  of  office:  Id. 

origin  and  history  of.  1122,  3. 
mode  of  proceeding  on.  1123,  4. 
entering  appearance  and  claim:  1124. 
in  cases  of  bankruptcy.  Id. 
when  allowed  or  not,  after  regular  time.  Id. 
rule  to  plead.  1124. 
pleas  to; 

by  defendant.  Id.  1125. 
third  persons.  Id.  1126. 
demurrer.  1120.  1126. 
rule  to  reply,  or  join  in  demurrer.  Id. 
replication,  or  demurrer.  Id.  1 127. 
rule  to  rejoin,  or  join  in  demurrer.  1127. 
waiving  plea,  replication,  or  demurrer.  Id.  1128. 

issue.  1128. 
pleadings  on,  not  within  stat.  4  Ann.  c.  16.  §  24.  p.  959. 
trial;  1128. 

at  bar  or  nisi  prius.  807.  1128. 

in  what  county.  Id. 

when  one  defendant  pleads,  and  another  demurs.  1128. 

crown  not  compellable  to  proceed  to.  Id. 

notice  of.  Id. 

nonsuit  on.  917.  1123.  1128. 

demurrer  to  evidence.  1128,  9. 
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EXTENT, 

in  chief,  and  in  aid: 

proceedings  under,  in  general; 

for  defendant  or  a  third  person; 
verdict;  1129. 

general  or  special.  Id. 
motion  in  arrest  of  judgment.  Id. 
for  new  trial.  Id. 

judgment  non  obstante  veredicto.  Id. 
judgment;  Id.  1130. 
rule  for.  1129. 
for  crown ;  Id. 

proceedings  on.  Id. 
subject;  Id. 

proceedings  on:  Id. 

amoveas  mantis,-  1129. 

proceedings  on.  Id.  1130. 
costs; 
not  in  general  recoverable.  1130. 
by  stat.  33  Hen.  VIII.  c.  39.  §  54.  Id. 
25  Geo.  III.  c.  35.  Id. 
43  Geo.  HI.  c.  99.  §  41.  Id. 
53  Geo.  IH.  c.  108.  Id.  1131. 
taxing.  1131. 
for  subject;  1089.  1131. 

on  statute  merchant.  1135,  6. 
staple.  1136. 
recognizance  in  nature  of  statute  staple.  Id. 
against  heir,  on  obligation  of  ancestor.  971.  1138.  1173,  4. 
EXTORTION;  231,  2.  1085. 
action  for: 

amendment  of  declaration,  by  adding  counts,  not  allowed  in.  755.  768. 
damages  in.  1024. 

lies  not,  for  taking  poundage  on  levari  facias,  for  crown  debt.  1085. 
EXTRA  COSTS.  781.  (w.) 
EXTRA  VIAM, 

costs  on  new  assignment  of.  1002.  1009. 


FAIRS, 

justification  under  right  to  enter.  698. 
FALSE  IMPRISONMENT, 
action  of;  6.  687,  8.  704. 

limitation  of:  14,  15. 

when  imprisonment  is  continued.  19. 

pleas  in.  704,  5. 

costs  in.  988.  998.  1023. 
FALSE  JUDGMENT,  writ  of;  35. 

what,  and  when  it  lies.  1188.  1246,  7. 

out  of  what  court  it  issues.  1246. 

bill  of  exceptions  may  be  sued  out  on.  913.  (g.) 

by  whom  sued  out.  1246. 

form  of.  Id. 

when  it  does  not  lie.  Id.  1247. 

by  whom  made  out,  and  how  served  and  executed.  1247. 

from  what  time  it  is  a  supersedeas.  Id. 

bail  on.  Id. 

assignment  of  false  judgment.  1248. 

scire  facias  ad  audiendum  errores.  Id. 

quare  ejcecutionem  non,  after  abatement,  kc.  Id. 
joinder.  Id. 
subsequent  proceedings:  Id. 

entry  of,  on  roll.  787. 
costs.  1248. 
execution.  1032,  1248. 
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FALSE  RETURN, 

action  for;  309,  &c.  1044.  1062. 

cannot  be  stayed,  on  payment  of  money  levied.  571. 
changing"  venue  in.  655. 
FAVOUR,  Challenges  to.  See  tit.  Jury. 
FEES;  See  tit.  Gaol  fees. 

anciently  payable  in  C.  P.: 

to  prothonotaries.  40.  (n.) 
custos  brevium.  47.  (?i.) 
filacers,  for  common  process.  43.  (w.) 
clerk  of  treasury.  45.  (n.) 
of  attornies  and  officers,  in  C.  P.  83.  (n.) 

regulations  respecting,  of  officers  of  courts  at  Westminster.  Id. 
sheriff'  has  no  right  to,  at  common  law,  for  execution  of  process.  256. 
what  fees  he  or  his  officer  may  take,  by  stat.  23  Hen.  VI.  c.  9.  Id. 
for  arrest,  not  to  be  settled  by  justices  at  sessions.  Id. 
taking  recognizance  of  bail  by  commissioner;  271. 
in  Exchequer.  Id. 
conveying  prisoner,  from  judge's  chambers,  to  King's  Bench.  354. 
filing  recognizances,  on  stat.  1  Geo.  IV.  c.  87.  p.  920. 
payable  by  prisoners,  in  K.  B.  46.  (a.)  379. 

C.  P.  47.  (b.)  356.  379. 
to  marshal,  at  assizes.  872.  (6.) 
action  for.  1027.  1084. 

not  to  be  taken  by  officers  under  marshal,  for  granting  rules  of  King's  Bench 

prison.  383. 
non-payment  of,  no  excuse  for  disobeying  habeas  corpus,  &c.  406.  418. 
FEIGNED  ISSUES;  773. 

to  try  bankruptcy.  234.  313. 
trial  of,  by  proviso.  821.  (a.) 
putting  off'  trial  on.  833. 
new  trial  on.  944.  costs  on.  1023,  4. 
FELONY,  justification  on  suspicion  of.  699. 
FEME  COVERT, 

acknowledgement  of  debt  by.  21,  2. 

affidavit  of  debt  by.  200.  206. 

arrest  of,  on  mesne  process.  219,  20. 

process  of  execution.  1066,  7.  *220. 
in  action  against  feme  only;  220. 
on  bdls  of  exchange.  Id. 
costs,  on  motion  to  discharge.  Id.  221. 
husband  of,  when  allowed  to  be  bail  for.  270. 
service  of  declaration  in  ejectment  on;  526. 

affidavit  of.  534,  5. 
trespass  by,  in  husband's  name.  573. 
warrant  of  attorney  by,  or  to.  594.  598 
execution  by  ca.  sa.  on  judgment  against.  1066,  7.  1166. 
cannot  enter  into  recognizance  of  bail  in  error.  1211. 
amendment  of  writ  of  error  by,  when  not  allowed.  1218. 
FEME  SOLE,  marriage  of; 

bail  on  reversing  outlawry  after.  141. 

its  effect  on  warrant  of  attorney,  given  by.  598. 

attachment,  for  not  performing  award.  888,  9. 
in  what  cases  an  abatement  of  writ  of  error.  1221. 
FENCES;  justification  under  right  of  entry  to  repair.  698. 

defect  of.  See  tit.  Defect  of  Fences. 
FEOFFMENT,  how  stated  in  pleading.  450.  (b.) 
TERRIES,  disturbance  of.  452.  («.) 
FIAT,  for  admission  of prochein  ami,  or  guardian.  95. 
original  writ.  105. 

entering  satisfaction  in  vacation,  in  C.  P.  1086. 
immediate  extent  in  chief;  1092,  3,  4.  1140. 

in  second  and  subsequent  degrees.  1104,  5. 
in  aid.  1009,  &c. 
not  necessary,  for  issuing  scire  facias  for  the  king.  1140. 
by  attorney  general,  for  writ  of  error  against  the  king.  1196. 
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FIERI  FACIAS,  what.  1030.  1036. 

before  or  after  other  writ  of  execution.  1032,  3.  1061,  2. 
into  different  counties,  at  same  time.  1033. 
form  of;  1036. 

after  scire  facias.  Id.  1186. 
teste  and  return;  Id.  1037.  1067". 
by  original.  1067. 
amendment  of.  1037,  8. 
signing  and  sealing.  1037. 
indorsement  on;  1035. 

of  sum  directed  to  be  levied.  Id. 

defendant's  place  of  abode  and  addition,  in  K.  B.  1037. 
amendment  of.  Id.  1038.  1062. 
delivery  of,  to  sheriff,  Sic.  1038. 
warrant  or  mandate  on.  Id. 
attaching  money  paid  on.  1038. 
relation  of; 

at  common  law.  Id. 

by  statute  of  frauds:  Id.  1039. 

as  between  the  parties.  1039. 
after  death  of  either  party.  Id. 
against  purchasers.  1038,  9.  the  king.  1039. 
between  different  plaintiffs.  Id.  1040. 
how  long  executable.  1203. 
what  may  be  taken  under  it: 
in  general.  1040- 

corn  growing,  which  goes  to  executor.  Id. 
fixtures,  removable  by  tenant.  Id. 
terms  for  years.  Id.  1042,  3.  1050. 
interest  of  out-going  tenant.  1043. 
money  in  defendant's  hands.  1041. 
goods  fraudulently  sold.  1043,  4. 
in  actions  against  partners.  1046,  7. 
what  cannot  be  taken  under  it: 

growing  crops,  belonging  to  defendant's  landlord.  1040. 
furnaces,  or  apples  upon  trees.  Id. 
fixtures,  in  defendant's  freehold  house.  Id. 
mills  and  machinery.  Id.  1041. 
straw,  manure,  turnips,  hay,  grass,  &c.  1041. 
money  in  sheriff's  hands,  under  former  execution.  Id.  1042. 
bank  notes,  &c.  Id. 

equitable  interest  in  term  for  years.  1042. 
goods  distrained,  &c.  Id. 
fairly  sold.  1045. 
of  third  persons;  1047,  8. 

in  possession  of  defendant.  1045,  6. 
inquisition  of  property  on.  1048. 
after  act  of  bankruptcy;  1049. 

on  stat.  49  Geo.  III.  c.  121.  §  2.  p.  1048,  9. 
against  future  effects  of  bankrupt.  1160,  &c. 
insolvent.  1163. 
wife's  property,  for  husband's  debt.  1046. 1050. 
executors.  1051. 
sheriff's  power,  in  entering  house  of  defendant,  or  a  stranger.  Id.  1052. 
breaking  open  doors,  &c.  Id. 
duty,  in  selling  goods.  1052,  3. 
property  in  goods.  1052. 
landlord's  lien  for  rent;  1053,  &c. 

how  enforced.  1054,  5. 
king's  taxes,  when  payable  on.  1053.  1056. 
rule  to  return;  1056. 

when  granted  to  defendant.  Id.  1057. 
inspection  of,  when  granted.  1057. 
enlarging  time  for  returning;  Id. 

rule  for,  to  show  cause.  Id.  (g.) 
different  returns  to :  1058. 
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FIERI  FACIAS, 

different  returns  to : 

fieri  feci,  generally:  1058. 
proceedings  on;  Id. 
by  rule  of  court.  Id. 

action  against  sheriff,  for  money  levied;  Id. 
not  within  statute  of  limitations.  Id. 
not  sufficient  to  charge  plaintiff  with  receipt  of  the  money.  Id. 
fieri  feci,  as  to  part:  1058,  9. 
proceedings  on:  Id. 
fieri  facias,  &.c.  for  the  residue;  Id. 

must  recite  former  writ,  and  return.  Id. 
goods  taken,  and  remaining  unsold; 
in  what  cases  a  discharge.  1059. 
proceedings  on:  Id.  1060. 

venditioni  exponas;  1057.  1060,  61. 

amending  return  of.  1037,  8.  1060. 
distringas  against  late  sheriff;  1060,  61. 

set  aside,  under  particular  circumstances.  1061. 
nulla  bona:  1058.  1061. 
amending.  1060. 
proceedings  on:  1061,  2. 

another  writ  into  same  county;  1062. 
need  not  recite  former  writ.  1059. 
teste  and  return  of.  1063. 
action  for  false  return.  1062. 

testatum,  and  when  necessary  to  have  a  previous  fieri  facias.  Id.  1063. 
not  allowed  to  be  ante-dated,  after  execution  set  aside  on 

error.  1244,  5. 
non  omittas.  1062. 

against  beneficed  clerk.  1058.  1063,  &c. 
motion  to  set  aside.  1072. 

difference  between  erroneous  and  irregular  judgments,  and  executions.  Id. 
on  stat.  Westm.  2.  (13  Edw.  I.)  c.  18.  p.  1073. 
regularity  of,  cannot  be  impeached  at  nisi  prius.  1182. 
restitution,  on  reversing  or  setting  aside  judgments.  1073.  1245,  6. 
levy  under,  when  pleadable.  1059. 1184. 
FIERI  FECI,  return  of;  1058.  proceedings  on.  Id. 
FILACERS,  of  King's  Bench;  39.  duties  of.  Id.  (d.) 
of  Common  Pleas; 

office  and  duties  of.  40.  43. 

fees  anciently  payable  to,  for  common  process.  43.  (c.) 
excepted  out  of  stat.  22  Geo.  II.  c.  46.  p.  56. 
FILACERS  ROLLS.  787. 
FILING  AFFIDAVITS.     See  tit.  Affidavits. 
FINE,  of  Lands,  &c.  amendment; 

of  writ  of  covenant.  756,  7. 

concord.  757,  8.  warranty.  756. 
in  names  of  parties.  Id. 

description  of  premises;  Id.  157. 

by  increasing  quantity  of  land,  &c.  Id. 
situation  of  premises.  Id. 
entry  of  king's  silver.  757. 
proclamations.  Id. 
by  deed  to  lead,  or  declare  the  uses.  756. 
enrolment  of  deed.  762. 

attested  copy  of  deed,  or  office  copy  of  enrolment,  not  allowed.  762. 
when  fine  is  recorded  of  one  term,  not  allowed,  by  making  it  of  another. 

758. 
cannot  be  made  on  last  day  of  term.  504.  763. 
affidavit  necessary,  for  connecting  it  with  deed.  758. 

that  possession  had  gone  along  with  deed.  763.  758. 
concord  and  acknowledgment  of,  supplied,  when  lost.  757,  8. 
not  allowed  to  pass,  for  defect  in  praecipes.  757. 
chirograph  of,  when  evidence,  and  when  not.  851. 
entry  to  avoid;  519. 
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FINE,  of  Lands,  &c. 
entry  to  avoid; 

proceedings  on.  519. 
writ  of  error,  to  reverse; 

direction  of.  1197. 
scire  facias  on.  1174. 

transcript  onlv  removed  on,  from  C.  P.  1215. 
FINES,  to  king1;  See  tit.  King. 

when  payable,  on  re-admitting1  attornies.  74,  5. 
on  original  writs:  101. 

deposit  to  answer.  225,  6,  &c. 
roll  of,  in  K.  B.  786. 
levari  facias  for.  1087.  1090. 
FINES  and  AMERCIAMENTS;  debt  for.  3,  4, 

avowry  or  cognizance  for.  698. 
FIRE  ENGINE, 

action  against  hundred,  for  destroying  or  damaging.  142. 
FISHERY,  justification  under  right  of.  698. 
FIXTURES, 

action  against  hundred,  for  destroying  or  damaging.  142. 
justification  under  right  of  entry,  to  take.  698,  9. 
what  liable  to  be  taken  into  execution,  and  what  not.  1040,  41. 
FORCIBLE  ENTRY,  costs  in  action  for.  1024. 
FOREIGN  ATTACHMENT;  no  bar  to  arrest.  176. 

not  removable,  on  stat.  19  Geo.  III.  c.  70.  §  4.  p.  402. 
return  of  proceedings  on,  in  Mayor's  court  of  London.  406.  fh.J 
plea  of.  696. 

when  a  good  answer  to  proceedings  on  award,  and  when  not.  889. 
FOREIGN  COURT;  proceedings  in.  851. 

evidence  of  judgment  in.  978. 
FOREIGNERS;  579.  limitation  of  actions  by.  15,  16. 
when  required  to  give  security  for  costs.  579. 
FOREIGN  JUDGMENT,  assumpsit  or  debt  on:  3,  4. 

assessing  damages  in.  618,  19. 
interest  not  allowed  in.  619.  (r.)  632.  {p.) 
evidence  of.  978. 
FOREIGN  MONEY, 

value  of,  must  be  ascertained  by  jury,  in  action  for.  616.  619. 
FOREIGN  PLEAS.  692. 
FOREJUDGER;  323,  4.  judgment  of.  Id. 
FORFEITURES.   See  tit.  King. 
FORMEDON,  writ  of,  when  necessary.  519. 

time  allowed  for  bringing.  Id. 
FORMER  ACQUITTAL,  or  CONVICTION,  plea  of.  696. 
FORMER  DISTRESS,  plea  of.  699. 
FORMER  RECOVERY;  See  tit.  Judgment  recovered. 
plea  of.  696.  699.  702. 

when  pleaded,  or  given  in  evidence.  696.  700,  701,  2. 
FRANCHISE;  238.  (m.) 

disturbance  of.  *452.  (A.) 
FRAUD,  in  obtaining  warrant  of  attorney.  593. 
executing  release.  730,  31.  900,  901. 
contract,  cannot  be  gone  into,  on  executing  inquiry.  629. 
may  be  given  in  evidence,  on  non  est  factum.  701. 
in  sale  of  goods,  will  not  defeat  execution.  1043,  4,  5. 
settlement  on  wife.  1050. 
executing  fieri  facias.  1044. 

sequestrari  facias.  Id.  1045. 
FRAUDULENT  REMOVAL,  of  Goods. 

avowry  or  cognizance  after,  in  replevin.  678. 
justification  on,  in  trespass.  699. 
FREE  FISHERY,  justification  under  right  of.  Id. 
FREEHOLD.  See  tit.  Libcrum  Tenementum. 
FREEHOLDER,  avowry  or  cognizance  by,  in  replevin.  698. 
FREEHOLDER'S  BOOK.  842. 
FREEHOLD  TENANT,  wiien  allowed  to  inspect  books,  &c.  648. 
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FREE  WARREN,  justification  under  right  of.  698. 

costs  in  trespass,  for  entering-.  999. 
FREIGHT,  bringing  money  into  court  for.  670,  71. 
FRESH   PURSUIT. 

in  what  cases  allowed,  and  in  what  not.  233,  &c. 

recaption  on.  See  tit.  Recaption. 
FRIENDLY  SOCIETIES,  actions  by  or  against  trustees  of.  7.  (A.) 
FUGITIVES.  235.  362.  737. 
FURTHER  PARTICULARS.  See  tit.  Particulars. 

G. 

GAME  LAWS,  staying  proceedings  on.  586. 
bringing  penalty  into  court  on.  Id. 
distress  for  penalty  on.  572.  (c.) 
costs  on.  See  tit.  Costs. 
GAMING, 

statute  of,  when  remedial,  and  when  penal.  *194.  (/«.) 
plea  of;  695. 

when  pleaded,  or  given  in  evidence.  699.  702. 
GAMING  HOUSE,  action  for  keeping;  569. 

staying  proceedings  in.  Id. 
GAOL.  228,  &c. 

GAOL  DELIVERY,  commission  of.  38. 
GAOLERS, 

when  entitled  to  protection  of  stat.  24  Geo.  II.  c.  44.  §  6.  p.  32. 
duty  of.  230,  31. 
punishment  of.  230,  &c. 
GAOL  FEES,  abolished,  with  certain  exceptions.  378. 
GENERAL  DAMAGES,  cannot  be  brought  into  court.  670. 

set  off.  716. 
GENERAL  ISSUE.  See  tit.  Pleas  and  Pleading. 

Pleading,  when  allowable.  714. 
GLEBE  LAND,  not  extendible  on  elegit.  1075. 
GOLD  COIN,  only  legal  tender.  209.  (c.) 
GOOD  JURY.  See  tit.  Jury. 

GOODS;  what  may  or  may  not  be  taken,  on  fieri  facias.  1040,  &c. 

extent.  1098,  9. 
from  what  time  bound  by  extent.  See  tit.  Extent. 
king's  priority  of  execution,  on  extent.  1100,  1,  2. 
GRAND  ASSIZE,  trial  by.  806,  7. 
GRANT,  title  by,  how  pleaded.  450. 
GREAT  SESSIONS,  attornies  of; 

filing  affidavits  of  execution  thereof.  58.  (d.) 
not  entitled  to  practice  in  courts  at  Westminster.  60,  61. 
removal  of  causes  from.  401,  2. 
commission  for  taking  affidavits  in.  497. 
rule  granted  by,  for  inspection  of 'fieri  facias.  1057.  (g.) 
GROUND  RENT, 

payment  of,  may  be  pleaded  in  bar,  in  replevin.  716. 
GROWING  CROPS, 

when  liable  to  be  taken  on  fieri  facias,  and  when  not.  1040. 
GUARANTEE,  arrest  on.  Jlddend.  to  p.  194. 
GUARDIAN.  See  tit.  Appearance,  and  Infant. 
GUILDARLE.  238.  (m.) 

II. 

HABEAS  CORPORA  JURATORUM.  See  tit.  Jury. 
HABEAS  CORPUS, 

writs  of,  in  what  court  moved  for.  35. 
in  criminal  cases:  310.  350.  353. 

does  not  issue  as  a  matter  of  course.  350. 

when  it  lies,  in  K.  B.,  and  when  not.  310.  350,  51,  2. 

whence  it  issues.  310. 

remanding  defendant  under.  Id.  350. 
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HABEAS  CORPUS, 
in  criminal  cases: 

lies  not,  to  remove  prisoner  in  custody,  on  criminal  account,  in  C.  P.; 
for  rendering' him  in  discharge  of  bail.  310. 

charging  him  with  declaration,  in  civil  action.  347. 
to  remove  prisoner  in  custody  on  extent,  without  consent  of 

attorney  general.  311.  314. 
in  civil  cases;  35. 
what.  349,  50. 
whence  it  issues.  349. 405. 
form  of.  349,  50.  405. 
how  returnable.  Id.  351,  2. 
cum  causd,-  350,  &c. 

when  it  lies.  Id. 
to  remove  defendant; 

from  custody  of  sheriff,  &c.  344.  351.354. 
prison  of  inferior  court.  349.  354. 
Fleet  prison  to  King's  Bench,  or  vice  versa.  354. 
evidence  of  commitment  on.  355. 
to  bring  up  defendant  to  bar  of  C.  P.  or  Exchequer.  359.  362,  3. 
discharge  party  privileged  from  arrest.  *223. 
bail;  *310.  318.351. 

when  issued  on  crown  side,  in  K.  B.  310. 

proceedings  thereon.  Id.  311. 

lies  not  on  extents.  314.  1095. 

when  crown  is  concerned:  311,  12.  1095. 

remanding  defendant.  310. 
may  be  had,  notwithstanding  lunacy  of  principal.  237. 
proceedings  on,  by  commitment  of,  or  remanding  defendant.  310,  11. 
how  defendant  may  be  removed  thereby,  into  custody  of  marshal  or  warden,  354, 

&c. 
how  long  he  must  remain  in  custody  of  marshal.  354. 
marshal  not  compellable  to  file.  355. 
allowance  to  sheriff,  for  bringing  up  defendant  on :  352. 

remedy  for.  Id.  405. 
to  bring  up  sheriff,  on  attachment.  487a. 
ad  respondendum,-  350,  51,  2.  359.  361,  2. 

lies  not,  for  charging  prisoner  in  custody,  on  criminal  process,  with 

declaration  in  civil  action.  353. 
satisfaciendum,-  350,  1.  353.  369,  70. 

ordinary  mode  of  charging  defendant  in  execution,  in  C.  P.  353.372. 
when  used,  in  K.  B.  370. 

prisoner  cannot  be  charged  on,  after  allowance  of  writ  of  error.  353. 
testificandum.  See  tit.  Witnesses. 
for  removal  of  causes  from  inferior  courts: 

what,  and  for  whom,  and  when  it  lies,  and  when  not.  404,  5. 

out  of  what  court  it  issues.  405. 

direction  of.  353.  405. 

form  of.  405. 

how  returnable.  353.  405. 

ground  of  removal  by.  404. 

effect  of.  405. 

receipt  and  allowance :  Id. 

in  what  stage  of  the  cause.  406. 
in  causes  under_y?i'e  pounds.  Id.  407. 
fifteen  pounds.  407. 
return  of,  when  and  how  made.  Id.  408. 

what  is  good,  and  what  not.  408. 
effect  of  filing.  412,  13. 
bail  on.  See  tit.  Hail, 
procedendo,- 

what,  and  when  it  lies,  and  when  not.  411,  12. 
may  be  granted,  after  return  is  filed.  412,  13. 
declaration  on; 
de  novo.  415. 
may  be  for  any  cause  of  action.  Id. 
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HABEAS  CORPUS, 

for  removal  of  causes  from  inferior  courts : 
declaration  on: 

in  what  time  delivered.  Id.  415. 
venue  in.  415. 
non  pros. 

time  for  pleading-.  415,  16. 

replication  of,  to  plea  of  statute  of  limitations.  Id. 
costs.  Id. 
HABERE  FACIAS  POSSESSIONEM;  1030.  See  tit.  Ejectment. 
what.  1079. 
origin  of.  1031. 

when  issued.  Sec  lit.  Ejectment, 
praecipetew  1080. 
direction  and  form  of.  Id. 
when  returnable.  Id. 

and  fi.  fa.  or  ca.  sa.  for  damages  and  costs,  after  verdict.  Id. 
suing  out,  stamp,  and  return.  Id. 
signing  and  sealing.  Id. 

delivery  to  sheriff  and  warrant  to  officer.  Id. 
indemnifying  sheriff,  for  executing.  Id. 
mode  of  delivering  possession: 
in  general.  Id.  1081.  1136. 

of  houses  or  land,  in  possession  of  one  or  different  tenants.  1081- 
land,  according  to  customary  measure.  Id. 
being  parcel  of  a  highway.  Id. 
lessor  of  plaintiff  must  not  take  more  than  he  is  entitled  to.  /(/. 
remedy  for  taking  more.  Id.  1082. 

disturbance  in  giving  possession: 

by  attachment.  1082. 
after  possession  given : 

by  defendant.  Id.  1083.  stranger.  Id. 
de  novo,  when  it  lies,  and  when  not.  Id. 

issued  in  defendant's  life-time,  may  be  executed  after  his  death.  1172. 
poundage  on.  1083,  4. 
HABERE  FACIAS  SEISINAM;  poundage  on.  Id. 
HALF  PAY,  of  officer,  not  saleable.  388. 
HEADBOROUGHS.  See  tit.  Constables,  and  Headboroughs. 
HEIR,  pleas  by.  697. 

when  and  how  liable,  in  case  of  alienation.  969,  70. 
judgment  against,  on  obligation  of  his  ancestor;  Id. 
general.  970,  71. 
special;  Id. 

of  assets  infuturo.  1164. 
on  issue  of  riens  per  discent;  970,  71 . 

altered  by  stat.3  W.  &  M.  c.  14.  §  6.  Id. 
docketting.  972. 
execution  against; 

on  general  judgment.  970,  71.  1138. 

special  judgment.  Id. 
when  charged  as  tertenant.  1173,  4. 
scire  facias  against;  1164,  5.  1173. 
when  not  necessary.  1174. 
HEIR  and  TERTENANTS, 
elegit  against.  1073,  4. 
scire  facias  against;  1173,  4,  &c. 
into  what  county.  1175. 
returns  to.  1177. 
declaration  on.  1180,  81. 
pleas  by.  692. 1174.  1181. 
HERALD'S  OFFICE,  books  of,  when  evidence.  852. 
HEREFORDSHIRE,  next  English  county  to  South  Wales.  811. 
11ERIOT  CUSTOM, 

seizure  for,  not  within  stat.  11  Geo.  II.  c.  19.  §  22.  p.  1013.  1025.  (k.) 
11TG1I  BAR  MONEY.  514. 
HIGHWAY  ACTS,  limitation  of  actions  on;  20. 
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HIGHWAY  ACTS, 

setting  aside  proceedings  on.  572. 
distress  for  penalty  on.  Id.  (b.) 
bringing  money  into  court  under.  671.  (o.) 
HISTORY,  books  of,  when  evidence.  852. 
HOLYDAYS, 

what,  and  when  allowed  to  be  kept  by  law  officers,  and  when  not.  48, 9,  50,  51. 
of  the  church;  48,9,  50. 

origin  and  history  of.  48. 
by  stat.  5  &  6  Edw.  VI.  c.  3.  Id.  50. 
of  the  state.  48,  9,  50. 
in  term  time.  50, 51. 
vacation.  51. 
remedies  against  officers,  for  not  opening  their  offices,  kc.  Id.  52, 
HOUSE  of  COMMONS;  See  tit.  Members  of  the  House  of  Commons. 

bringing  witnesses  before  committee  of,  when  in  custody.  858,  9. 
HOUSE  of  LORDS, 
judgment  in;  851. 

how  proved.  977,  8. 

copy  of  minutes  of,  need  not  be  stamped.  978. 
writ  of  error  to;  1192,  &.c.  1194. 

lies  not  for  error  in  fact.  1192. 
effect  of,  on  execution  against  bail  below.  1201. 
costs  on  affirming  judgments  in.  1243. 
HUE  and  CRY. 

statutes  of.  140, 1,  &c.  and  see  next  title. 
HUNDREDORS, 

mode  of  proceeding  against; 

on  statutes  of  hue  and  cry,  &c.  *141,  8tc. 
riot  act.  *141.  143. 
black  act.  Id. 
other  acts.  142,  3. 
actions  against; 

must  be  commenced  by  original  writ.  25.  34. 
process  in.  128. 
declaration  in; 

beginning  of.  *141.  (A.) 
forms  of.  Id. 
judgment  by  default  in.  143. 
evidence  in.  *141.  (h.)  143. 
execution  in;  142.  &c. 
on  riot  act.  143. 

19  Geo.  II.  c.  34.  p.*143. 
HUSBAND  and  WIFE.  See  tit.  Baron  and  Feme. 

I. 

IDEOTS,  appearance  by.  106. 
IMMATERIAL  ISSUES.  See  tit.  Tssues. 
IMPARLANCE,  what.  473. 
general  Id. 
special;  Id. 

not  allowed,  without  leave  of  court.  Id. 
except  to  prevent  injustice.  Id. 
general  special.  Id. 

by  whom,  and  how  granted,  and  entered,  in  C.  P.  Id.  474.  691. 
what  may  or  may  not  be  pleaded,  or  done  after. 474.  (/)  474,  5.  636.  682.  691. 
plea  after,  how  taken  advantage  of.  474,  5.  691. 
in  what  cases  formerly  allowed.  475. 

allowed  at  this  day;  478,  9. 

after  removal  bygone,  or  recordari,  kc.  419. 
when  not  allowed:  *125.  475,  &c.  486. 

after  removal  by  habeas  corpus.  416. 
when  delay  is  occasioned  by  defendant.  *479. 
when  allowed  or  not,  on  amending  declaration.  *482.  763,  4.  763.  ft.) 
rule  for,  not  grantable.  479. 
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IMPARLANCE, 

entry  of,  by  bill;  777. 

not  necessary  by  original.  779. 
in  Exchequer.  780. 
between  plea  and  replication.  777. 
when  allowed  in  scire  facias.  1180. 
certiorari  for,  how  directed.  1227.  (d.) 
IMPARLANCE  ROLL.  473.  777.  787. 
IMPRISONMENT;  See  tit.  Fake  Imprisonment. 
duress  of,  plea  of.  695. 

of  custom-house  or  excise  officers,  when  not  allowed.  923. 
INCLOSURE  ACT,  costs  in  action  on.  1011,  12. 
references  on.  873. 
mode  of  enforcing  award  on.  897. 
INDEBITATUS  ASSUMPSIT;  2. 

difference  between,  and  liability  assumpsit.  Id.  3.  2  (c.) 
INDEMNITY,  promises  of.  3. 
acts  of.  57,  8.  73. 

by  attorney,  objection  to  bail.  *293.     See  Jlddend.  to  id. 
INDEMNITY  BOND, 

penalty  of,  when  recoverable  in  action  on.  922. 
bail  in  error,  not  required  on.  1205. 

interest  not  allowed,  on  affirmance  of  judgment,  for  damages  assessed  on.  1241. 
INDIA  COMPANY,  books  of;  852.  inspecting.  647. 
INDICTMENTS,  for  preventing  arrest.  *260.  (k.) 
against  custom  house  or  excise  officers.  923. 
plea  of  misnomer  to,  how  concluded.  690.  (7.) 
costs  for  not  proceeding  to  trial  on.  819. 

incident  to,  award  of.  886. 
setting  aside  award  on.  875.  894. 
trials  on;  821. 

in  adjoining  county.  781.  (w.) 

after  quashing  jury  panel,  for  unindifferency  of  sheriff.  904. 
special  case  not  allowed  on  trial  of,  at  sessions.  930. 
for  misdemeanor,  certiorari  lies  not  to  remove,  after  conviction.  403. 
prosecutor  of,  has  no  right  to  address  jury.  909. 
defence  of  at  trial,  in  person  or  by  counsel.  Id.  910. 
new  trial  on,  after  acquittal.  942. 

conviction.  Id.  943. 
for  some  of  the  defendants.  Id. 
reading  affidavits,  and  hearing  counsel,  on  bringing  up  defendant  for  judgment 

on. 513. 
amendment  not  allowed,  of  process  on.  1218. 
INDORSEMENT, 

on  bond,  when  evidence  of  payment  of  interest,  &c.  18,  19. 
declarations,  filed  or  delivered  de  bene  esse.  467. 

by  the  bye.  428.  485. 
notice  of,  in  action  on  promissory  note,  need  not  be  averred.  *446. 
of  notice  to  plead  on  declaration.  462.  465,  6,  7.  486. 
INDUCEMENT,  to  declarations,  on  contracts.  442. 

for  wrongs.  448,  9. 
certainty  of.  460. 
INFANCY,  plea  of,  in  abatement.  685. 
bar;  695. 
a  good  plea  to  action  on  warranty.  8.  (//.) 
may  be  pleaded  after  regular  judgment  set  aside.  615. 
or  given  in  evidence,  in  assumpsit.  699.  705. 
with  non  assumpsit.  707,  8. 
must  be  pleaded,  in  debt  on  bond.  702. 
not  formerly  signed,  in  C.  P.  725. 

nolle  prosequi  cannot  be  entered  on.  737.  mode  of  replying 

to  740. 
INFANT, 

contract  of,  when  void,  or  only  voidable.  702.  (w.) 

limitation  of  actions  by.  15. 

must  sue  by  prochein  amy,  or  guardian;  113. 
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INFANT, 

must  sue  by  prochein  amy,  or  guardian; 

unless  as  co-executor  with  others.  113. 
cannot  inform  on  penal  statutes.  Id. 
not  privileged  from  arrest.  237. 
must  defend  by  guardian.  113. 

what  person  is  usually  appointed  prochein  amy  for.  *114. 
mode  of  appointing1  prochein  amy,  or  guardian:  Id. 

annexing  copy  of  rule  to  declaration,  or  plea.  Id. 
order  for  admission  of,  in  C.  P.  113. 
changing  prochein  amy,  or  guardian.  114. 
at  what  age  he  may  be  outlawed.  *149. 

lessor  of  plaintiff  must  give  security  for  costs,  in  ejectment.  578. 
plaintiff,  not  obliged  to  give  security  for  costs.  580. 
appearing  by  attorney,  error:  1191.  1225,  6. 

in  what  cases  aided,  and 'in  what  not.  955.  1226. 
warrants  of  attorney  by,  voidable.  594. 
heir,  parol  demurrer  by.  697. 
costs  in  actions  by  or  against.  114.  578.  580. 
executions  against.  1066. 

cannot  enter  into  recognizance  of  bail  in  error.  1211. 
certiorari  for  admission  of  prochein  amy,  how  directed.  1227.  (ef.) 
INFERIOR  COURTS;  See  tit.  Jccedas  ad  Curiam,  Certiorari,  Habeas  Corpus,  Pone, 
.      .  Recognizances,  and  Recordari  facias  loquelam. 

what  shall  be  deemed  commencement  of  suit  in.  25.  416. 
plaint  levied  in,  before  cause  of  action,  no  ground  of  error.  105. 
attornies  of,  answerable  for  misconduct,  in  C.  P.  84. 
removal  of  causes  from.  399,  &c. 

ejectment,  by  certiorari.  404. 
return  of  proceedings  in.  407.  (e.) 

pledges  in,  discharged  by  putting  in  and  perfecting  bail  above.  *404.  (£.) 
justification  under  process  of.  699. 
proceedings  in,  when  amendable.  771. 
process  in,  not  amendable  in  court  below.  769. 
aliter,  it  seems,  in  court  above.  Id.  (q.) 
putting  off  trial,  in  cause  removed  from.  831. 
new  trials  in.  936,  7. 

venire  facias  de  novo  not  grantable,  when  proceedings  originate  in.  954. 
judgments  in; 

of  record;  evidence  of.  977 

not  of  record:  851.  evidence  of.  978. 

costs  on.  997.  1002. 

execution  on,  after  removal.  401,  2.  1158. 

form  of  scire  facias  on.  1158. 
error  from;  1192.  bail  on.  1204,  &c.  entries  on.  1233. 
INFERIOR  TRADESMEN,  costs  in  actions  against.  1003. 
INFORMAL  ISSUES.  See  tit.  Issues. 
INFORMATIONS, 

effect  of  motion  for,  on  action.  8. 

affidavits  for,  or  on  showing  cause  against,  when  entitled.  499. 

against  magistrates,  when  moved  for.  503,  4. 

on  penal  statutes; 

where  laid.  435. 

when  brought  in  superior  courts.  566,  7,  8. 
at  the  assizes.  Id. 

proceedings  on,  and  manner  of  compounding.  604.  (q.) 

fine  on  compounding,  how  levied.  605. 
in  Exchequer.  See  tit.  Exchequer,  on  revenue  side. 
in  nature  of  quo  warranto,- 

considered  in  light  of  civil  proceedings.  649. 

cannot  be  consolidated.  664. 

pleading  double  in.  707,  8. 
for  misdemeanor,  putting  off  trial  of.  831. 

mode  of  striking  special  jury  for  trial  of.  845. 
counsel  when  allowed  to  defendant  on.  909. 

for  prosecution  not  entitled  to  reply.  Id. 
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INFORMATIONS, 

for  misdemeanor,  putting  off  trial  of. 

dispersion  of  jury,  when  verdict  not  vitiated  by.  940. 
of  intrusion,  double  plea  not  allowed  on.  707. 
amendment  not  allowed,  of  process  on.  1218. 
INITIALS,  of  christian  names,  in  process,  &.c.  168.  Addend,  id.  324.  688. 
INJUNCTION, 
operation  of; 

in  general.  471,  2.  873.  1156. 

in  Chancery.  472.  Exchequer:  Id. 

shewing  cause  against  rule  for  new  trial,  no  breach  of.  472. 
on  declaration.  472. 

notice  to  plead,  or  reply.  *481.  729.  of  trial.  816. 
proceedings  against  prisoners.  366.  376.  by  scire  facias.  1156. 
INNS,  justification  under  right  to  enter.  698. 

of  court,  chambers  in,  not  affected  by  register  act  for  Middlesex.  975. 
IN  NULLO  EST  ERRATUM,  plea  or  joinder  of.  1226.  1228,  &x.  1230,  31,  &c. 
INQUIRY,  writ  of;  617,  18.  621,  &c.  what.  621. 
necessary  in  debt,  for  not  setting  out  tithes.  616. 

foreign  money.  Id.  use  and  occupation.  Id. 
award  of,  in  general.  617. 

when  dispensed  with,  in  actions  on  bills  or  notes,  he.  494.  617,  18,  &c. 
to  whom  directed;  621. 

form  of.  Id.  teste  of,  amended  by  award  on  roll.  Id- 
stamp  duty  on.  Id.  sealed  only,  in  K.  B.  Id. 
signed  and  sealed,  in  C.  P.  Id.  amended.  Id.  return  of.  Id. 
when  allowed,  for  supplying  omission  of  jury  at  the  trial;  621,  2. 
in  quare  impedit.  622,  3.  on  demurrer  to  evidence.  623. 
in  actions  against  overseers.  Id.  replevin.  Id. 
when  not  allowed: 

in  detinue.  622.  replevin.  Id.  mandamus.  Id.  action  for  libel.  Id.  952. 
unnecessary,  after  final  judgment.  631. 
not  allowed  in  debt,  after  judgment  by  default.  Id.  632. 
in  debt  on  judgment.  632. 
on  stat.  8  &  9  W.  HI.  c.  11.  §  8.  Id. 

to  inquire  of  value  of  lands  descended,  on  statute  3  W.  &  M.  c.  14.  §  6.  p.  971. 
in  error,  on  reversal  of  judgment.  1238. 
when  executed  before  chief  justice,  or  judge  of  assize:  494.  623. 

motion  for  good  jury.  491.  493.  623. 
cannot  be  executed  before  two  under-sheriffs  extraordinary,  in  C.  P.  623,  4. 
notice  of  executing;  624,  &c. 

to  whom  given:  93.  624.  in  joint  action.  624. 

country  causes,  in  K.  B.  Id.  C.  P.  Id. 
in  Exchequer:  Id.  625.  entry  and  service  of.  Id. 
what  necessary,  or  sufficient: 

in  London  or  Middlesex.  Id.  country  causes.  Id. 
in  replevin.  625. 

after  notice  of  trial,  in  K.  B.  Id.  626.  C.  P.  626.  Exchequer.  Id.  627. 
must  specify  the  hour,  and  place  of  executing  it.  626. 
when  given  for  a  wrong  day.  627. 

on  demurrer  or  joinder,  in  C.  P.  626.  Exchequer.  Id.  627. 
issue  of  nul  ti el  record,  in  C.  P.  626. 
scire  fieri  inquiry.  1166. 
before  chief-justice,  or  judge  of  assize.  493.  623. 
short  notice.  625. 

term's  notice.  See  tit.  Term's  Notice. 
continuance,  or  countermand,  in  K.  B.  111.  628.  C.  P.  Id. 
time  of  executing.  627. 
place  of  executing;  628. 

in  London.  Id.  Middlesex.  Id.  other  counties.  Id. 
when  left  at  sheriff's  office.  Id. 
notice  of  attending  by  counsel.  Id.  witnesses  on.  Id. 
executon  of,  may  be  adjourned.  Id.  629. 

privilege  of  party  from  arrest,  in  attending.  223. 
evidence  on;  629.  in  action  against  hundredors.  141. 
after  judgment  on  demurrer.  633,  4.  799. 
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INQUIRY,  writ  of; 

costs  for  not  proceeding-  to:  490,  91.  629. 

rule  for,  in  C.  P.  490,  91.  629.  (6.)  return  of.  650. 
inquisition  on;  rule  for  judgment,  in  K.  B.  Id. 

when  required,  in  C.  P.  Id. 
must  be  left  with  clerk  of  judgments,  in  C.  P.  Id. 
setting  aside;  grounds  of.  Id.  631. 
by  defendant.  Id.  plaintiff.  Id. 
motion  for;  494,  5.  when  made.  630.    . 
terms  imposed  on.  631.  taxing  costs.  Id. 
certiorari  for,  how  directed.  1227.  (d. ) 
want  of,  aided.  631. 
new  writ  and  inquisition  ordered.  Id. 
costs  on,  in  action  for  words.  997.  trespass.  1000. 
INQUISITIONS;  852. 
upon  outlawry.  *156. 

writ  of  inquiry.  See  tit.  Inquiry, 
fieri  facias,  to  determine  property.  1047,  8. 
elegit,  and  return.  1076. 

commission  for  finding  simple  contract  debts  to  the  king.    1092,  3,  4. 

1110,  11. 
extent  in  chief.  1103.  in  aid:  Id.  pro  forma.  1092,  3.  1110,  11. 
setting  aside.  See  tit.  Inquiry. 
INSANITY; 

persons  affected  by,  not  within  statute  of  limitations.  15. 
no  ground  for  discharging  defendant.  237. 

bail.  Id. 
return  of,  to  writ  of  latitat.  237.  332. 
may  be  given  in  evidence,  on  non  est  factum.  701. 
INSIMUL  COMPUTASSENT;  2.  887. 

by  or  with  executors,  &c.  12. 
INSOLVENT  DEBTORS,     . 

acts  relating  to.  234.  (c.)  378,  &c. 

attornies  embezzling  clients  money,  excepted  out  of.  80. 
pleas  of.  696. 
persons  discharged  under,  not  liable  to  arrest,  on  subsequent  promises.  234,  5. 

entitled  to  benefit  of  Lords'  act.  380. 
when  and  how  discharged,  under  Lords'  act.  See  tit.  Prisoners. 

when  in  custody  on  attachment,  for  non-payment  of  costs,  pursuant  to 

award.  390. 
in  execution  for  small  debts,  when  and  how  relieved:  391,  2,  3. 

rule  for  discharge  of,  in  C.  P.  only  a  rule  nisi.  393. 
relief  of,  on  lord  Bedesdale's  act.  393,  4 

stat.  57  Geo.  III.  c.  117.  p.  1112,  13. 

1  Geo.  IV.  c.  119.  §  40,  41.  p.  1119,  13. 
discharge  of,  on  lord  Bedesdale's  act,  no  bar  to  action  for  mesne  profits.  394. 
actions  by  assignees  of.  7. 

proceeding  to  judgment,  8cc.  in  names  of.  967. 
when  not  liable  to  be  arrested.  234. 
not  required  to  give  security  for  costs.  581. 

entitled  to  judgment  as  in  case  of  nonsuit.  827. 
when  brought  into  court,  on  Lords'  act,  382.  3. 
future  effects  of,  how  far  liable.  378.  (e.)  390,  91.  396.  1163. 
amendment  of  recovery  suffered  by,  refused.  763. 
evidence  in  ejectment,  by  assig-nee  of.  378.  (e.) 
judgments  against.  737.  1164. 

by  assignees  of:  396.  1029. 
costs  on.  1016. 
executions  against.  396,  7.  1163,  4. 
scire  facias  against.  1164. 
INSOLVENT  DEBTORS  COURT; 

privilege  of  parties  attending.  *221. 
INSPECTING  BOOKS,  Lc.  496. 
of  a  public  nature:  646. 

books  of  sessions,  &c.  Id.  647.  852. 

and  court  rolls  of  manors.  648.  852. 
Vol.  II.— 73 
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INSPECTING  BOOKS,  Sec. 
of  a  public  nature: 

books  of  corporations.  648,  9.  852. 
entries  in,  proof  of.  852. 
of  a  private  nature.  639,  40,  41.  646.  852.  855,  6. 
rule  for,  when  made;  639,  40.  649. 
on  information.  649. 

mandamus.  Id. 
in  action.  Id. 
writ  of  fieri  facias,  rule  for.  1057. 
INSTALMENTS, 

staying1  proceeding's  on  payment  of.  587,  8,  9. 
bond  for  payment  of,  within stat.  8&  9  IV.  III.  c.  11.  p.  633.  1160. 
scire  facias  in  debt  on  bond,  for  payment  of.  1152. 
INSTANTER,  meaning  of.  614.  (s.)  693,  4. 
INSURANCE,  See  tit.  Policy  of  Insurance. 
1NTERESSE  TERMINI, 

how  stated  in  pleading-.  450.  (J.) 
INTEREST, 

payment  of,  in  debt  on  bond.  17,  &c. 

bail  not  liable  for,  on  sum  recovered,  subsequent  to  judgment.  282,  3. 
computing,  in  actions  on  bills  or  notes,  &c.  494.  617,  18,  &.c. 
recoverable  on  bond,  though  not  expressly  reserved.  588. 
execution  of  inquiry.  629,  30. 
judgment.  632. 
in  trover,  for  bill  of  exchange.  922. 
not  recoverable,  on  foreign  judgment.  619.  (r.)  632.  (p.) 
on  bill  or  note,  no  part  of  debt,  but  merely  damages.  922. 
staying  proceedings  on  payment  of.  588,  9. 
when  allowed,  beyond  penalty  of  judgment.  586. 1077,  8. 
on  balance  of  bill  of  costs,  overpaid.  1131. 
bail  in  error  for.  1211. 
allowance  of,  on  error,  in  K.  B.  1239. 

Exchequer  Chamber.  Id.  &.c. 
House  of  Lords.  1243". 
when  not  allowed,  an  affirming  judgment  in  Exchequer  Chamber.  1239,  40, 

41,  &c. 
how  computed.  1242. 
bail  in  error  when  not  liable  for.  Id. 
INTERLOCUTORY  JUDGMENT.  See  tit.  Judgment. 
INTERROGATORIES;  See  tit.  Witnesses. 
on  attachment.  261.  488. 
under  Lords'  act.  386. 
costs  on.  863. 
IRA  MOTUS.  698. 
IRELAND, 

affidavit  made  in:  187.  201.  208. 

to  hold  to  bail,  on  Irish  judgment.  201. 
to  arrest  in,  made  in  England.  202.  (/.) 
privilege  of  peers  of,  from  arrest.  *217. 
acts  relating  to.  200.  226.  *237.  859,  60. 
effect  of  certificate,  under  commission  of  bankrupt  in.  230. 
security  for  costs,  when  plaintiff  resides  in.  579. 
venue  cannot  be  changed,  when  cause  of  action  arises  in.  661. 
witnesses  in,  bringing  up,  when  in  custody.  859,  60. 
danra^res  in  actions  against  justices  in.  924. 
judgments  in; 

arrest  or.  Z0). 

plea  of  nul  tiel  record  to.  800. 
error  from;  1195. 

alleging  diminution  in.  1224.  (e.) 
writ  to  confess  or  deny  seal.  914. 
execution  on.  1245. 
IRREGULARITY, 

in  general,  what.  561,  2. 

when  and  how  taken  advantage  of.  191.  562,  he. 
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IRREGULARITY,     . 

in  general,  when  and  how  waived.  562, 3,  4. 
in  suing  defendant  as  attorney,  who  is  not  so.  76. 
affidavit  to  hold  to  bail.  213. 

process,  and  when  and  how  cured,  and  when  not.  181,  2.  561,  &c.  688. 
notice  subscribed  to.  188.  561,  2. 
service  of.  181,  2.  239.  (i.)  562.  614. 
motions  to  set  aside  for,  in  K.  B.  190.  563,  4. 
C.  P.  563,  4. 
proceedings  on  bail-bond.  323,  4. 
against  sheriff.  338. 

prisoners,  how  waived.  563. 
delivery,  filing,  or  notice  of  declaration:  144.  561,  2.  614. 
when  cured  by  accepting  or  keeping  it.  562,  3.  614. 

taking  it,  or  plea,  out  of  office.  428.  562,  3. 
not  objecting  in  time.  464. 
admitting  debt.  562. 
when  not.  563. 
notice  of  inquiry,  &c.  how  cured.  628. 
in  want  of  rule  "to  plead.  486.  481a.  562.  614. 
demand  of  plea.  562.  614.         t 
judgments  by  default;  Id. 

for  want  of  bail  or  appearance,  how  waived.  609.  614. 
against  principal,  no  ground  for  setting  aside  proceedings  against  bail. 

1182,  3. 
notice  of  trial  or  inquiry.  561,  2. 
execution.  562. 

signing  final  judgment  too  soon,  cured  by  attending  to  tax  costs.  962. 
service  of  rule,  how  cured.  506. 
setting  aside  proceedings  for;  562.  614,  15.  1072. 

restraining  defendant  from  bringing  trespass  on.  615.  1072. 
plaintiff  not  bound  to  pay  costs  on,  before  commencement  of  fresh  action.  584. 
previous  judgment,  no  objection  to  referring  note  to  prothonotaries.  620. 
new  trials  for.  936. 

distinction  between  irregularity,  and  complete  defect  in  proceedings.  564. 
ISSUABLE  PLEAS, 

what.  482,  3,  4.  610,  11. 

judgment  signed  for  want  of.  483,  4.  610. 

when  one  of  several  pleas  is  not  issuable.  Id. 
aliter,  if  one  of  several  pleas  be  merely  demurrable.  610. 
ISSUABLE  TERMS.  121. 

ISSUE  MONEY,  what.  784.  798.  pavment  of,  abolished.  Id. 
ISSUE  ROLL;  787.  791,  2. 

from  whom  obtained.  786.  792. 
of  what  term.  791,  2. 
contents  of.  787,  8.  792. 
numbering.  786.  789. 
docketting  and  filing.  789,  90. 
entry  of  proceedings  on; 

in  general,  in  K.  B.  787,  8.  791,  2.  C.  P.  Id.  Exchequer.  788  . 
to  judgment,  in  K.  B.  964,  5.  C.  P.  965. 
ISSUES, 

upon  a  distringas,  &c;  127,  8.  *137.  157,  8. 
in  K.  B.  420.  493.  1061. 
C.P.  128.420.  504. 

motion  to  increase,  or  for  sale  of,  on  last  day  of  term.' 128.  504. 
Exchequer.  176. 
pleadings,  what.  775. 

in  law.  Id.  in  fact;  /</. 

triable  by  the  record.  Id. 
country:  Id. 
feigned.  Id. 
several,  in  one  cause.  Id. 

by  whom,  when,  and  how  made  up,  in  K.  B.  Id.  "74.  in  C.  P.  774. 
with,  or  without  rule  to  rejoin.  Id.  775. 
contents  of.  775,  6. 
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ISSUES,  upon  pleading's, 

form  of,  in  K.  B.  by  bill:  775. 
title.  Id. 

memorandum.  Id. 776. 
entry  of  imparlance.  777- 
pleadings.  Id. 

after  judgment  of  respondeat  ouster.  Id.  778. 
by  original:  779. 
title.  Id. 

declaration  and  pleadings.  Id. 
in  C.  P.  by  bill  of  a  preceding  term.  775,  6. 
entry  of  imparlance.  777. 
how  entitled.  780. 
how  concluded; 

on  issue  in  fact,  triable  by  the  country:  778,  &c. 
award  of  venire  facias: 
by  bill.  778,  9. 

original.  779. 
in  Exchequer.  869. 
on  several  issues  in  fact.  778. 

non  est  factum,  and  suggestion  of  breaches.  Id. 
plea  to  part,  and  judgment  by  default  to  residue.  Id. 

declaration,  and  judgment  by  default  to  new  assignment. 

Id. 
against  several  defendants,  who  plead  separately.  Id. 
when  some  defendants  plead,  and  others  let  judgment  go  by  de- 
fault. Id.  779.  926. 
on  several  issues,  in  fact  and  in  law.  779.  926,  7. 
when  sheriff  is  interested.  779,  80. 
in  county  palatine.  780. 

Wales.  781,  2.  Berwick  upon  Tweed,  &c.  Id. 
when  impartial  trial  cannot  be  had.  780,  1. 
entry  of  suggestions.  781,  2. 
on  issue  in  fact,  triable  by  record.  782. 
law.  Id. 
in  King's  Bench: 

general;  773.  782. 
delivery  of;  782. 

against  several  defendants.  Id. 
after  striking  out  special  pleadings.  783,  4. 
special;  773. 

paper  book:  774. 

by  whom,  and  when  made  up.  773,  4,  5. 
delivery  of.  782. 
rule  to  return.  Id. 
time  for  returning.  Id.  783. 
returning,  and  paying  for  entries.  783,  4. 
striking  out  special  pleadings,  and  giving  general  issue.  783. 
similiter,  and  demurring.  Id. 
proceedings  thereon.  Id.  784. 
consequence  of  accepting,  or  returning.  784. 
entering;  Id. 
rule  for,  when  and  how  given.  Id.  785.  when  to  be  entered.  785. 
of  what  term.  791,  2.  in  what  manner.  792. 
by  defendant.  793. 
in  Common  Pleas: 

to  whom  delivered.  784. 
entering;   • 

rule  for.  Id.  785. 
time  allowed  for.  Id. 
of  what  term.  792. 
in  what  manner.  Id. 
in  Exchequer.  780. 

must  be  re-delivered,  after  amendment.  764,  5. 
copies  of,  on  trials  at  bar.  809,  10. 
directed  by  court  of  Chancery,  trial  of.  813. 
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ISSUES,  upon  pleadings, 

from  equity  side  of  Exchequer.  813. 
when  formerly  tried.  824.  (e.) 
immaterial,  what.  952. 

not  cured  by  verdict.  Id. 
informal,  what.  Id. 

aided  by  32  Hen.  VIII.  c.  30.  Id. 
misjoining,  aided  by  the  above  statue.  955,  6. 
in  ejectment.  551. 

scire  facias.     See  tit.  Scire  Facias. 
error.     See  tit.  Error. 


JEOFAILS.  621.631. 

statutes  of,  and  decisions  thereon;  954,  &c. 
applicable  to  original  writ.  954,  5. 

warrant  of  attorney.  955. 
declaration,  and  pleadings.  454.  955. 
issue,  and  similiter.  955,  6. 
jury  process.  957. 
extended  to  judgments  by  default,  &c.  958,  9. 
not  applicable  to  criminal  cases,  or  penal  actions.  959,  60. 
costs  on  amendment  under.  771,  2. 
JOINDER, 

of  action;  9,  10. 

upon  contract.  Id. 
for  wrongs.  Id. 
rules  for,  considered.  Id.  11. 
in  action,  of  different  persons.  11,  12,  13. 
demurrer,  rule  for;  752. 

must  have  Serjeant's  hand,  in  C.  P.  Id. 
error.  1230,  31,  &c. 
JOINT-TENANTS,  1,  2.  686. 

demise  by,  how  laid  in  ejectment.  521. 
confession  by,  of  lease  and  entry  only.  518.  547,  8. 
JOURNALS,  of  Lords  or  Commons.  852. 
JOURNIES  ACCOUNTS.  26. 
JUDGES,  36,  7. 

sittings  of,  in  bank,  out  of  term.  37,  8. 
on  circuits,  authority  for.  38. 
attendance  of,  at  chambers,  in  term  time.  515. 

authorized  to  grant  summonses,  and  make  orders,  on  their  circuits.  Id.  516. 
JUDGE'S  CHAMBERS, 

attendance  at,  in  term  time.  515. 
rules  for  showing  cause  at,  in  vacation.  508. 
JUDGE'S  NOTES.  770.  933.  1021. 
JUDGE'S  ORDER, 

absolute  in  first  instance;  516. 

for  drawing  up  rule,  in  vacation.  Id.  , 

after  previous  summons.  482.  516,  17. 
on  first  summons.  Id. 

three  summonses.  Id. 
nisi.  516. 

in  vacation.  517.  545. 
on  circuits.  515,  16. 

to  deposit  bank  notes,  on  stat.  38  Geo.  III.  c.  1.  §  8.  p.  211. 
for  holding  to  bail,  in  trover  or  detinue.  *193.  208. 
supersedeas,  in  C.  P.  373. 
time  to  plead,  &c.  475,  &c. 

staying  proceedings  on  execution,  in  vacation.  517. 

entering  up  judgment  on  warrant  of  attorney,  against  surviving  defendant, 

not  allowed.  598. 
in  policy  causes.  639. 

to  produce  papers,  &c.  how  complied  with.  Id. 
for  particulars,  must  be  drawn  up  and  served.  642. 
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JUDGE'S  ORDER, 

for  particulars,  how  far  a  stay  of  proceedings.  642. 

staying  proceedings,  when  not  evidence  of  determination  of  suit.  735, 
changing  venue,  in  vacation.  659,  60. 
consolidating  actions,  in  C.  P.  552.  665. 
rule  to  bring  money  into  court.  672. 
pleading  several  matters,  in  vacation.  710. 
view,  cannot  be  had  without  consent,  in  vacation,  in  C.  P.  848. 
setting  aside  execution,  &c.  517. 

staying  execution,  on  stat.  1  Geo.  IV.  c.  87.  §  3.  p.  919,  20. 
on  amending  declaration.  764. 

cannot  be  made  at  Westminster,  in  a  cause  entered  for  trial  in  London.  833. 
how  far  a  stay  of  proceedings.  481. 
must  be  drawn  up,  and  served.  Id.  482.  644. 
signing  judgment  after,  without  giving  rule  to  plead.  486. 
a  proceeding,  so  as  to  prevent  the  necessity  of  a  term's  notice.  816. 
motion  to  set  aside.  496. 

make  it  a  rule  of  court.  491.  493. 
when  final.  517. 
how  appealed  from.  Id. 

enforced.  Id. 
stamp  duty  on.  Id. 

evidence  of,  in  action  on  award.  888. 
JUDGE'S  REPORT.     See  tit.  New  Trials. 
JUDGMENT  BOOK; 

not  evidence  of  judgment.  603.  964. 
JUDGMENT  PAPER; 

subpoena  to  produce.  856. 
not  evidence  of  judgment.  977. 
JUDGMENT  RECOVERED, 

when  pleaded,  or  given  in  evidence.  696.  700,  701,  2,  3. 
plea  of;  696.  699.  703. 

not  issuable,  when  false.  483.  610. 
in  fraud  of  judge's  order.  610. 
JUDGMENT  ROLL,  787. 

on  judgment  by  default.  616, 17.  after  verdict.  964,  5. 
loss  of,  may  be  supplied  by  a  new  entry.  976. 
entering  quietus  on,  for  discharging  sheriff'.  142. 
JUDGMENTS,  what  962. 
for  king;  1089.  1096. 
in  scire  facias:  1090. 

for  repealing  letters  patent.  1144,  5. 
on  information  for  penalties.  1090. 
proceedings  on.  1089,  90. 
from  what  time  lands  are  bound  by.  1096. 
on  traverse  of  office.  1129. 
against  king,  on  same.  1130. 
arrest  of.  See  tit.  Jlrrest  of  Judgment. 

when  and  how  signed,  in  K.  B.  616.  962.  in  C.  P.  616,  17.  962. 
when  court  are  equally  divided  in  opinion.  962,  3. 
entering,  in  what  cases  necessary.  964. 

in  what  manner,  and  by  whom  done.  787,  8. 
who  may  compel  it.  964. 
after  death  of  parties; 

at  common  law:  965,  6.  972. 

nunc  pro  tunc.  503.  965,  6.  972,  3. 
by  statute : 

between  verdict  and  judgment.  966. 1168. 
after  interlocutory,  and  before  final  judgment.  967.  1168,  9. 
death  of  one  of  several  parties.  967. 
plaintiff's  bankruptcy.  Id. 
insolvency.  Id. 
relation  and  effect  of,  at  common  law.  601.  965. 967,  &c. 
upon  statute  of  frauds.  971,  2. 
as  to  freehold  lands.  967,  8. 
leasehold  property,  968. 
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JUDGMENTS, 

relation  and  effect  of; 

against  defendant,  andffis  heivs,  Lc.  967,  8,  &c. 
in  case  of  bankruptcy.  969. 

against  heir,  on  obligation  of  his  ancestor.  969,  &c. 
restrained,  as  against  purchasers.  971,  2.  975. 
mortgagees.  972.  975. 
docketting  what,  and  by  whom,  when  and  how  done.  789,  90.  973.  &c. 

want  of,  when  relieved  against  in  equity.  974. 
bringing  in  rolls  of:  788,  &c. 

consequence  of  neglect.  974,  5. 
registering.  975. 
amendment  of:  Id.  976. 

on  common  recovery.  763. 
in  abatement, 

for  plaintiff; 

on  issue  in  fact.  693.  in  law.  Id. 
defendant;  694. 

of  cassetur  billa,  vtl  breve.  730.  737. 
in  bar,  for  plaintiff: 
form  of: 
in  assumpsit,  &c.  963. 

covenant.  Id.  debt.  Id.  annuity.  Id. 
detinue.  Id.  replevin.  Id.  trespass.  Id. 
by  confession.  See  tit.  Cognovit  Actionem. 
default,  what:  609. 
non  sum  informatus;  Id.  962. 

when  signed.  616,  17. 
entry  of,  in  C.  P.  Id. 
taxing  costs  on,  in  C.  P.  Id. 
nil  elicit ; 

for  not  pleading  to  declaration.  478.  485.  609. 
new  assignment.  609,  10. 
issuably,  when  under  terms.  610. 
delivering  plea  in  form,  in  C.  P.  613. 
giving  oyer.  638. 

setting  forth  the  whole  deed,  on  oyer.  612.  638. 
rejoining.  609,  10.  748.  9. 
joining  in  demurrer.  609,  10.  903. 
returning  paper  book.  909,  10.  782,  3. 
appearing  to  scire  facias.  1179. 
for  want  of  issuable  plea,  when  under  terms.  484,  5.  610. 
plea  not  adapted  to  nature  of  action.  610. 
manifestly  absurd.  611. 

of  set  off,  for  money  due  on  recognizance,  &c. 
in  wrong  action.  Id. 
statute  of  additions,  in  C.  P.  Id. 
tender,  without  paying  money  into  court  Id.  612. 
subtle  and  ensnaring  pleas,  in  C.  P.  611. 
sham  pleas,  in  K.  B.  612.  in  C.  P.  727. 

of  judgment  in  court  of -piepoudre.  611. 
requiring  different  modes  of  trial.  612. 
making  it  necessary  to  consult  counsel.  Id. 
costs  of.  Id. 

affidavit  and   motion  for  leave  to  sign  judgment 

on.  Id. 
for  pleading  before  appearance,   or  taking  declaration  out  of 

office.  Id. 
in  bailable  action,  before  bail  perfected.  477,  612. 

but  see  614. 
in  abatement,  after  imparlance.  475.  483a.  691. 

730. 
out  of  time.  612,  13.  692,  3. 
without  affidavit.  611,  12,  693. 
aliter,   if  affidavit  sworn  before 
defendant's  attorney.  612, 
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JUDGMENTS, 
in  bar, 

for  plaintiff; 

by  default,  what: 
nil  dicit; 

for  pleading1  by  attorney  of  another  court,  in  C.  P.  613. 
for  entering1  special  plea  in  general  issue  book,  in  K.  B.  613. 
filing1  pleas  that  ought  to  be  delivered,  in  K.  B.  Id. 

without  rule  to  plead  several  matters,  in  K.  B.  Id. 
aliter,  in  C.  P.  Id. 
two  pleas,  at  different  times,  on  same  day,  in  C.  P.  Id. 
if  plea,  when  necessary,  be  not  signed  by  a  counsel  or  Serjeant. 

614.  692.725. 
after  judge's  order,  without  giving  rule  to  plead.  480. 

rule  to  abide  by  plea.  726. 
in  what  cases  it  cannot  be  signed:  487,  8.  610.  613.  (a.) 

when  plea,  though  informal,  goes  to  substance  of  action. 

610. 
for  pleas  not  manifestly  absurd  on  the  face  of  them.  611. 
false  pleas,  without  shewing  them  to  be  vexatious.   Id. 
insensible  plea  in  abatement.  693. 
want  of  appearance.  614. 
when  plaintiff  takes  plea  out   of   office,   and  keeps  it. 

613.  (a.) 
when  signed;  476.  (m.) 

in  King's  Bench:  476,  78. 

after  summons  for  time  to  plead.  482,  3. 
rule  to  plead.  486,  481a. 
demand  of  plea.  483a. 
Common  Pleas:  478.  616, 17. 
after  rule  to  plead.  481a. 
demand  of  plea.  483a. 
on  demurrer.  798,  9. 
summons  unattended  must  be  first  discharged,  in  C.  P.  483. 
aliter,  in  K.  B.  Id. 
after  delivering  bill  of  particulars.  481,  2. 

giving  security  for  costs.  482. 
entry  of,  in  K.  B.  617.  C.  P.  616,  17. 
taxing  costs  on,  in  C.  P.  Id. 
in  what  cases  irregular:  561,  2.  614. 

when  defendant  is  not  served  with  process.  Id. 
no  declaration  delivered,  or  filed,  &c.  Id. 
signed  before  appearance.  Id. 

without  rule  to  plead.  Id. 

demand  of  plea.  Id. 
before  time  for  pleading  is  expired.  Id. 
after  plea  pleaded.  Id. 
when  it  cannot  be  set  aside,  for  want  of  appearance.  614. 
form  of,  on  reference  to  master  or  prothonotary,  in  action  on 

bill,  &c.  618.  (e.) 
waiving.  614. 
for  plaintiff, 

by  nil  dicit; 

setting  aside, 

for  irregularity;  614. 

motion  for,  when  and  how  made:  495.  508,  9. 

not  generally  allowed,  the  last  day  of  term,  in 

C.  P.  504.  614. 
upon  affidavit  of  merits:  614. 

in  what  cases  not  allowed.  Id.  615. 
motion  in  arrest  of  judgment  after.  959. 
interlocutory : 

when  action  sounds  in  damages:  615, 16. 
on  demurrer.  616.  on  nul  del  record.  Id. 
how  signed,  and  entered.  Id.  617. 
Qu.  if  scire  facias  necessary  thereon,  after  year  and  day.  1154. 
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JUDGMENTS, 

for  plaintiff; 
by  nil  dicit; 
final:  616. 

when  and  how  signed;  Id. 
by  default.  Id. 

on  return  of  inquiry,  in  K.  B.  630.  in  C.P.  Id. 
postea,  in  K.  B.  934.  962. 

C.  P.  934,  5.  962. 

no  rule  for  judgment  necessary.  630.  934. 
for  damages,  with  plaintiff's  assent,  without  inquisition.  620. 
admission  of  cause  of  action.  629. 
within  statutes  of  jeofails.  958,  9. 
on  8  &  9  W.  III.  c.  11.  §  8:  p.  632,  3,  4. 

intent  and  construction  of  that  act.  633. 
to  what  cases  it  does  not  extend.  Id. 
proceedings  thereon.  Id.  634. 
on  wairant  of  attorney;  490.  492,  3,  4.  603. 

when  signed.  616,  17.  how  signed.  602. 
on  demurrer; 

in  abatement.  798. 
bar:  Id.  799. 

rule  for.  493.  798,  9. 
interlocutory;  615,  16.  798. 

must  be  signed  in  K.  B.  as  well  as  C.  P.  798. 
motion  in  arrest  of  judgment  not  allowed  after.  Id.  949. 
final.  799. 

how  signed,  in  K.  B.  798,  9.  C.  P.  Id. 
after  award  in  plaintiff's  favour.  892. 
non  obstante  veredicto;  712.  935. 

in  what  cases  given.  951,  2.  in  what  not.  622.  952. 
how  entered.  951,  2.  motion  for,  when  made.  960. 
how  it  differs  from  repleader.  953. 
on  extents.  1129. 
against  bankrupts.  1162,  3. 

insolvent  debtors.  1164. 
for  defendant; 

on  demurrer:  799. 

nonsuit  allowed  after.  917. 
form  of,  in  replevin.  963.  in  other  actions.  Id. 
of  non  pros.  See  tit.  Non  Pros. 

discontinuance.  730.  732,  &.c.  962,  3. 
nolle  prosequi.  730.  735,  &c.  963. 
cassetur  billa,  vel  breve.  730.  737.  963. 
stet  processus.  736,  7.  828.  882.  963. 
retraxit.  963. 
nonsuit;  Id. 

not  within  stat.  17  Car.  II.  c.  8.  p.  966. 
motion  to  set  aside.  494. 
as  in  case  of  nonsuit:  963. 

origin  and  foundation  of.  822,  3. 
in  what  cases  given,  and  in  what  not.  823,  4. 
after  bringing  money  into  court.  675.  678. 
withdrawing  record.  823. 

cause  carried  down  to  trial,  and  made  a  remanet,  &.c.  Id.  824. 
at  what  time  it  may  be  moved  for;  824,  &c. 
in  King's  Bench:  824,  5. 

in  town  cause.  Id.  in  country  cause.  825. 
issuable  term.  Id. 
in  Common  Pleas.  Id.  Exchequer.  820.  825. 
motion  for;  495. 

after  moving  for  costs,  for  not  proceeding  to  trial; 

in  K.  B.  820.  C.  P.  Id.  821.  Exchequer.  821. 
not  allowed,  pending  demurrer.  824. 
may  be  made,  same  term  issue  is  entered.  826. 
notice  of.  407.  826. 
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JUDGMENTS, 

for  defendant, 

as  in  case  of  nonsuit; 
motion  for; 

roll  must  be  in  court,  when  made.  826. 
rule  for;  Id. 

affidavit  in  support  of.  824,  5,  6. 
making-  absolute:  826. 

proceedings  thereon.  829,  30. 
shewing  cause  against;  826. 

obtaining  office  copy  of  rule  and  affidavit  on.  Id. 
grounds  of:  Id.  827.  829.  861. 
plaintiff's  illness.  826.  829. 

insolvency  of  defendant.  826.  828.  plaintiff.  827. 
absence  of  material  witness.  826.  829. 
want  of  documentary  evidence.  826,  7. 
some  cause  must  be  assigned,  for  not  proceeding  to  trial. 

826.  829. 
slight  cause  sufficient,  on  first  application.  Id. 
affidavit  in  support  of.  827.  829. 
discharging;  826. 

for  irregularity.  823,  4. 

without  peremptory  undertaking.  826,  7,  8. 

on  peremptory  undertaking:  826. 

when  required.  828,  9.  when  not,  in  C.  P.  829. 
proceedings  thereon.  829,  30. 
excuses  for  not  proceeding  to  trial.  830. 
enlarging  time  after.  Id. 
on  entering  n1  el  processus,  k.c.  828,  9. 
terms  of,  in  Exchequer.  829. 
costs  on,  by  stat.  14  Geo.  11.  c.  17:  p.  822,  3.  830. 
when  not  allowed.  830.  1015,  16. 
for  not  proceeding  to  trial,  allowed  in  C.  P.  and  Exchequer, 
on  discharging  rule  for.  819,  20.  830. 
aider,  in  K.  B.  819.  830. 
of  application  for.  830,  31. 
on  nul  tiel  record; 

quod  perfecit  recordum.  802. 

defecit  de  recordo.  Id. 
in  abatement.  804. 
interlocutory,  or  final.  Id.  805. 
evidence  of.  977. 
demurrer  to,  or  counter-plea  of  oyer.  637. 

to  evidence.  915. 
special  verdict,  motion  and  rule  for.  493.  929. 
bill  of  exceptions.  913,  14. 
of  forejudge]-.  *88. 

repleader.  952,  3. 
in  ejectment,  motion  for,  against  casual  ejector.  518.  537,  8.  540. 
on  stat.  1  Geo.  IV.  c.  87.  §  1.  p.  525.  542. 
after  nonsuit,  for  not  confessing  lease,  &c.; 
when  signed,  in  K.  B.  962.  1079. 
C.  P.  1079. 
actions  against  executors  and  administrators.  See  tit.  Executors  and  Admi- 
nistrators. 
bankrupts.  1162,  3. 

insolvent  debtors,  and  fugitives.  737.  1164. 
heirs  and  devisees.  See  tit.  Heir,  and  Devisee. 
on  extents; 

for  the  crown:  1129. 

proceedings  on.  Id. 
for  the  party : 

of  amoveas  manus,-  163.  1123.  1129,  30. 
proceedings  on.  1129,  30. 
in  scire  facias.  See  tit.  Scire  Facias. 
error.  See  tit.  Error. 
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JUDGMENTS, 

by  judges  in  vacation,  how  entered  up.  38. 

debt  on,  when  barred  by  certificate  of  bankrupt.  229,  30. 

outstanding-,  plea  of;  697. 

replication  to.  740. 
actions  on:  See  tit.  Debt  on  Judgment. 

costs  in.  1005,  6. 
avowry  or  cognizance  on.  697,  8. 
setting  off  costs  on.  1028,  9. 

may  be  set  off,  though  error  be  pending  thereon.  716. 
satisfaction  of,  when  presumed  from  lapse  of  time.  18. 
evidence  of.  603.  850.  933.  977,  8. 

erroneous  and  irregular,  in  what  cases  a  justification.  1072: 
reversed  as  to  costs,  &c.  1237. 
JURAT,  of  Affidavits;  207.  497,  8.  500,  501. 
JURATA,  867.  948,  9. 
JURISDICTION, 

of  King's  Bench,  in  personal  actions:  34. 
in  trespass.  Id.  by  original  writ.  Id- 
by  attachment  of  privilege.  Id.  by  bill.  Id. 
over  attornies,  and  their  clerks.  63. 

to  order  inspection,  or  particulars  from  defendant,  without  his  consent. 

494.  639,  40,  41.643,4. 
review  judgment  of  Quarter  Sessions.  930. 
of  Common  Pleas,  in  personal  actions:  34,  5. 

by  original  writ.  35.  capias  quare  clausum  freget.  Id. 

attachment  of  privilege.  Id.  by  bill.  Id. 
on  removal  from  inferior  courts.  Id. 
in  real  and  mixed  actions.  Id. 
on  writs  of  habeas  corpus,  and  prohibition.  Id. 
of  Exchequer  of  Pleas.  Id. 
pleas  to.  See  tit.  Pleas  and  Pleading. 
different  kinds  of,  and  when  claimed  or  pleaded.  680,  81. 
of  court  of  requests  for  London,  &c.  989,  &c. 
JURY, 

of  officers,  clerks,  and  attornies;  83. 

matters  inquirable  by.  Id. 
trials  by.  See  tit.  Trials. 
qualifications  of;  836.  907. 
process: 

venire  facias,  what:  836. 

history  of  clause  of  nisi  prius.  Id.  837.  when  issued.  837. 
after  distringas  or  habeas  corpora.  Id.  on  new  trial.  948,  9. 
in  King's  Bench: 

distringas,  what.  837,  8.  alias  and  pluries.  Id. 
when  necessary  to  be  resealed.  840.  on  new  trial,  948,  9. 
in  Common  Pleas; 

habeas  corpora juratorum .■  838. 

by  whom  signed.  84-0  (7. )  alias  and  pluries.  838. 
when  necessary  to  be  resealed.  840.  on  new  trial.  949. 
to  whom  directed: 

sheriff.  779.  839.  coroner.  Id.  904.  elisors.  780.  839,  40. 
when  impartial  trial  cannot  be  had.  780,  81. 
form  of:  836,  7.  8i0. 

tarn  adtriandum,  quam  ad  inquirendum.  S40.  926.  by  proviso.  840. 
teste  and  return  of.  Id. 

suing  out,  and  sealing.  Id.    for  special  jury,  in  K.  B.  845. 
need  not  be  signed,  in  K.  B.  840. 
singning,  in  C.  P.  /(/.  (/.) 
on  trial  at  bar.  810.  new  trial.  948,  9. 
in  what  cases  aided,  by  statute  of  jeofails.  957,  8. 
not  amendable.  958. 
common:  841,  2. 

how  nominated,  summoned,  and  returned.  Id. 

two  sets  of  jurors  to  be  summoned  at  the  assizes.  842. 

good  jury.  491.  493.  623.  842. 
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JURY, 

common  : 

impanelling,  on  extent.  1073. 
special:  841. 

what,  and  how  nominated.  842,  3. 
origin  and  history  of: 

on  trials  at  bar.  810.  842,  3.  in  other  cases.  843. 
statutes  respecting.  Id.  844. 
costs  of:  844.  certificate  for.  Id. 
rule  for;  in  King's  Bench.  491.  493. 

by  whom,  when,  and  how  drawn  up.  493,  844. 
service  of.  844,  5.  870. 
in  Common  Pleas:  492,  3.  by  whom  drawn  up.  844, 
Exchequer.  Id.  (d.) 
discharging.  846.  appointment  on.  844,  5.  in  term  time.  846. 
nominating,  and  reducing.  842,  3.  845. 
mode  of  striking;  845. 

in  criminal  cases.  Id.  846. 
summoning,  in  London.  845. 
extra  expenses  of  summoning.  Id. 

facility  in  obtaining,  how  restrained;  in  K.  B.  846.  in  C.  P.  Id.  847. 
notice  to,  on  trials  at  bar.  810. 
once  appointed,  cannot  be  changed.  838. 
exception  to  this  rule.  Id. 
views  by.  See  tit.  Views. 
challeng-es  of:  904,  5,  6. 
to  the  array:  904. 

for  unindifferency  in  sheriff,  or  his  officer.  904.  906. 

master  of  crown  office,  not  allowed.  905,  6. 
objections  to  master's  conduct,  in  striking  jury,  over-ruled,  906. 
polls:  904,  5,  6. 
propter  honoris  respectum.  904. 

defectum.  Id. 
propter  affectum:  904,  5. 

principal.  Id.  to  favour:  905. 

triers.  Id.  906.  delictum.  905.  voire  dire.  Id.  906. 
cannot  be  taken,  until  full  jury  have  appeared.  905. 
demurring  to,  counter-pleading,  or  denying  matter  of.   Id. 
disallowing,  not  a  ground  for  new  trial,  but  for  venire  de  novo.  906.  937. 
swearing;  904.  906.  after  view.  907. 

talesmen;  Id.  at  common  law.  Id.  by  statute.  Id.  how  selected.  908. 
withdrawing  juror;  910.  costs  on.  678,  9.  910. 
withdrawing  from  the  bar;  916. 

what  they  may  take  with  them.  Id. 
discharging  from  giving  a  verdict  on  particular  issue.  920. 
misbehaviour  of,  ground  for  new  trial.  940.  958. 

affidavits  of,  when  not  allowed.  940. 
dispersion  of,  when  verdict  not  vitiated  by.  Id. 
objections  to,  or  to  mode  of  returning  them.  630. 
JUSTICES, 

of  assize.  806.  in  eyre.  Id. 
of  the  peace, 

actions  against;  26,  7,  8.  31,  2.  923,  4.  Mdend.  to  p.  27. 
limitation  of.  19.  notices  of.  26,  7,  8.  venue  in.  436. 
bringing  money  into  court  in.  672.  (z.) 
pleas  in.  704.  damages  in.  923,  4.  costs  in.  Id.  1006.  1025. 
may  plead  general  issue.  704. 

bring  money  into  court.  671. 
information  against,  when  moved  for.  503,  4. 
evidence  of  examinations  before.  647.  warrant  of.  Id. 
JUSTICES;  73. 
JUSTIFICATION, 

in  ease,  for  libel  or  words.  697. 

replevin.  See  tit.  Replevin,  trespass.  See  tit.  Pleas  and  Pleading. 
matter  of,  must  be  pleaded  in  trespass.  704. 
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K. 

KING; 

warrant  of,  for  sitting"  of  judges  in  bank,  out  of  term.  37,  8. 
and  queen,  privileged  from  arrest.  215. 
servants  in  ordinary  to,  when  so  privileged.  Id.  216. 
not  allowed  to  be  bail.  271. 
writ  of  protection  by.  216. 
palaces  of,  how  far  privileged.  240. 
fines  to,  on  original  writs:  121. 

indictments  or  informations: 
roll  of,  in  K.  B.  786. 
by  stat.  28  Geo.  III.  c.  37.  §  24.  p.  923. 
for  contempt  by  defendant,  in  addressing  jury  on.  909. 
levari  facias  for.  1087,  8.  1090. 
application  of.  1088. 
forfeitures  to; 

of  goods,  or  issues,  on  mesne  process.  126,7. 
on  outlawry:  145. 

of  issues;  157,  8. 

levari  facias  for.  Id. 
lease  or  grant  of.  158. 
penalties  to; 

relating  to  customs  and  excise,  lotteries,  and  stamp  duties,  how  recovered. 

568. 
compounding,  in  penal  action.  See  tit.  Compounding  penal  Action. 
how  levied.  605.  1097.  how  applied.  1088. 
taxes  to; 

must  be  paid  to  collector,  under  execution,  &c.  1053.  1056. 
levari  facias  for  arrears  of.  1087,  8. 
costs  in  actions  relating  to.  1025,  6. 
seisin  of,  how  stated  in  pleading.  450.  (J.) 
debts  to; 

of  record:  1089.  1096. 

judgments.  Id.  recognizances.  Id.  inquisitions  on  commissions:  Id. 
not  of  record:  Id.  bonds.  1089. 1097.  simple  contracts.  1089. 1096,  7,  8. 
from  what  time  they  bind  the  lands: 

generally,  1089,  90.  1096,  7.  1105,  6. 
on  judgments.  1096,  7. 

recognizances.  Id.  bonds.  1097.  simple  contracts.  1096,  7,  8. 
remedy  for  recovery  of; 

by  action  of  debt.  1092. 

commission,  and  inquisition  thereon.  Id.  1093.  1110. 
levari  facias.  1087,  8.  1090. 
extent.  See  tit.  Extent, 
scire  facias.  1090,  91,  2.  1116.  1140. 
priority  of  execution  for; 

as  to  lands.  1097,  8.  goods;  1098,  &c. 

on  fieri  fucias.  1101,  2.  debts.  1102. 
debtors  to; 

privilege  of,  at  common  law.  216. 
removal  of,  by  habeas  corpus.  1095. 
relief  of,  on  stat.  1  Geo.  IV.  c.  119.  §  40.  p.  1113. 
assignment  of  debts  to.  1114,  15. 

not  bound  by  stat.  29  Car.  II.  c.  3.  §  16.  p.  1039.  1099. 
8  &  9  W.  III.  c.  11.  §  3.  p.  1145. 

4  Ann.  c.  16.  §  4,  5.  p.  707.  1126. 

8  Ann.  c.  14.  §  1.  8.  p.  1053,  4.  1100. 

5  Geo.  II.  c.  30.  p.  203,  4.  1100. 
proceedings  for; 

by  indictment.  See  tit.  Indictments. 

information;  See  tit.  Exchequer,  and  Informations. 

in  nature  of  quo  warranto.  See  tit.  Quo  warranto, 
mandamus.   See  tit.  Mandamus. 
prohibition.  See  tit.  Prohibition. 
proceedings  by; 

to  repeal  letters  patent.  1139,  40.  1143,  4,  5. 
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KING, 

proceedings  by; 

pleading  double  in.  707.  1126. 
proceedings  against; 

by  petition  of  right.  1120. 1123. 
monstrans  de  droit.  Id. 
traverse  of  office;  Id.  1124. 

proceedings  on.  See  tit.  Extent. 
may  traverse  title,  or  maintain  inquisition,  on  extent.  1127. 
all  the  facts  pleaded.  Id. 
and  also  confess  and  avoid.  Id. 
maintain  all,  or  one  of  his  titles,  when  traversed.  Id. 
waive  replication,  or  demurrer.  Id. 

issue.  1128. 
demand  trial  at  bar:  807.  812.  1128. 

though  out  of  common  course.  808. 
try  his  cause  in  what  county  he  pleases.  812.  1128. 
cannot  be  ruled  to  reply.  1126. 

compelled  to  proceed  to  trial.  1128. 
notice  of  trial  cannot  be  given  to.  Id. 
not  subject  to  trial  by  proviso.  Id. 
cannot  be  nonsuited.  917. 

compelled  to  join  in  demurrer  to  evidence.  1128,  9. 
does  not,  in  general  pay,  or  receive  costs.  1130,  31. 
writ  of  error  against,  lies  not  in  Exchequer  Chamber.  1194. 
fiat  of  attorney -general  for.  1196. 
KING'S  BENCH; 

jurisdiction  of,  in  personal  actions.  34,  5. 
prosecution  in,  for  offences  committed  abroad.  864.  (/.) 
error  in,  on  judgment  of  same  court.  1191. 
to,  from  other  courts.  1192. 
from,  to  Exchequer  Chamber.  1193,  4. 
House  of  Lords.  1193. 
KING'S  BENCH  PRISON;  rules  of.  See  tit.  Rules. 

and  orders,  for  government  of.  46.  (a.)  378. 
turnkey  of,  not  allowed  to  be  bail.  271. 

L. 

LABEL,  on  process  in  Exchequer.  177. 

LACERAVIT.  1000. 

LANDLORD; 

justification  by,  under  rights  of  entry.  698,  9. 

ejectment  by,  on  stat.  4  Geo.  II.  c.  28.  §  2.  p.  531,  2.  536.  538. 

ejectment  by,  on  stat.  1  Geo.  IV.  c.  87.  p.  518,  19.  523.  525.  541,  2,  3.  918,  19, 

20.  1025.  1149.  1208,  9. 
appearance  in,  543.  548,  &c. 

claim  of,  for  rent,  under  execution;  1053,  he. 
how  enforced.  1055,  6. 

remedy  of,  by  distress,  in  case  of  bankruptcy.  1054,  5. 
LANDS, 

liable  to  king's  execution  at  common  law.  10S9.  1096,  7.  1114. 

what  may,  or  may  not  be  taken,  on  extent.  1096,  7. 

from  what  time  bound.  Id. 

priority  of  execution  on.  1098. 

sale  of,  on  stat.  25  Geo.  III.  c.  35.  p.  1090.  1116,  17,  18. 
LAND  TAX, 

payment  of,  when  pleadable  in  bar  in  replevin,  and  when  not.  716. 
LAST  "DAY,  of  Term.  See  tit.  Motions,  and  Rules. 
LATITAT;  See  tit.  Process. 

what.  165.  167. 

may  be  issued  in  first  instance.  Id. 

might  formerly  have  been  sued  out,  before  cause  of  action.  165.  358. 

cannot  now  be  issued,  for  a  debt  not  due.  166. 

need  not  be  sued  out  against  casual  ejector,  in  ejectment.  544. 

lies  not  against  peers,  &c.  165. 


INDEX.  1381 

LATITAT, 

how  far  considered  as  commencement  of  suit.  24,  5.  166.  356. 
by  whom  issued,  and  signed.  169. 
issuing  several  writs  of,  into  different  counties.  167. 
must  be  sealed.  169. 
common,  or  special.  Id.  170. 
direction  of.  171,  2. 

cannot  be  directed  to  sheriff  of  Middlesex.  167.  169.  190. 
teste  and  return  of.  172,  3. 

may  be  served  at  any  hour,  however  late,  at  night.  505. 
must  be  served  in  county,  to  sheriff  of  which  it  is  directed.  190. 
LEASE, 

action  against  assignee  of.  7. 

of  king's  right  to  levy  profits  on  outlawry.  158. 

or  demise,  how  stated  in  pleading:  450.  (6.) 

entry  under.  Id. 
of  tithes,  &c.  how  stated.  Id. 
in  ejectment.  See  tit.  Ejectment. 
at  rack  rent,  &c.  not  within  register  acts.  975. 
in  what  case  seizable  under  execution.  1040.  1042,  3.  1050. 
how  assigned  by  sheriff.  1042,  3. 
of  expelling  lessee.  1043. 
sale  of,  under  execution.  Id. 

may  be  extended  or  sold,  on  elegit.  1075.  on  extent.  1098,  9. 
LEASE  and  RELEASE,  how  stated  in  pleading.  450.  (b.) 
LEGAL  PROCESS,  justification  under.  See  tit.  Pleas  and  Pleading. 
LETTERS  PATENT;  See  tit.  Patent,  matter  of  record.  850. 
LEVARI  FACIAS,  what.  1087. 

for  king;  Id.  for  levying  fine  or  debt  due  to  him.  Id. 

penalties.  Id.  1090.  arrears  of  taxes.  1087. 
for  levying  issues,  returned  on  special  capias  utlagatum.  157,  8.  1087,  8. 
extent.  1088.  1116. 
t  sheriff  not  entitled  to  poundage  on.  1084,  5.  1103. 

how  to  dispose  of  property  taken  under  it.  1088. 
for  subject;  Id. 

de  terris  et  catallis:  1031. 

on  recognizances;  1088.  1135.  against  bail.  1088.  1186. 
against  clerk,  on  statute  merchant.  Id. 
de  bonis  ecclesiasticis.  1063,  4.  1088,  9.  et  catallis:  1089. 
LIABILITY  ASSUMPSIT.  2,  3. 
LIBELS,  actions  for; 

staying  proceedings  in.  569.  ' 
changing  venue  in.  654. 
justifications  in.  697. 
evidence  in,  on  general  issue.  703. 
putting  off  trial  in.  831. 
verdict  and  judgment  in.  622.  952. 
costs  in.  996,  7. 

abate  by  death  of  plantiff,  after  interlocutory,  and  before  final  judgment.  1169. 
LIBERATE,  writ  of;  what.  1136. 

proceedings  on.  Id.  poundage  on.  1138. 
LIBERTY,  or  FRANCHISE, 
bailiff  of.  237. 
arrest  in;  238. 
on  extent.  1095. 
LIBERUM  TENEMENTUM, 
plea  of,  in  defendant.  698. 
third  person.  Id. 
need  not  be  signed,  or  filed.  724. 
may  be  given  in  evidence,  on  general  issue.  704. 

pleaded  with  not  guilty.  708. 
how  pleaded.  745,  6. 
new  assignment  and  evidence  on.  Id. 
issue  on,  bv  whom  made  up.  773,  4. 
LICENCE,  plea  of.  699. 

must  be  pleaded  in  trespass.  704. 
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LICENCE,  costs  on  plea  of.  1001. 

LIEN,  of  attornies  and  solicitors,  for  balance  of  their  bills;  82,  3.  98,  9,  100.  1029. 
when  subject  to  equitable  claims  of  parties.  99.  1029. 
factor,  on  extent.  1099. 
LIMITATION  of  ACTIONS,  penal.  13,  14. 
in  general.  14,  15. 
on  bill  payable  after  sight.  17.  on  demand.  Id. 

Lords'  act.  15,  16. 
in  action  by  or  against  executors  or  administrators.  17.  21.  23,  4,  5,  6.  Addend. 

to  p.  21,  2. 
against  baron  and  feme,  &c.  21,  2.  addend,  to  p.  21. 
on  joint  and  several  note,  or  bill.  22.  Addend,  id. 
in  debt  on  bond.  17,  &c.  judgment.  18,  19. 
actions  for  breach  of  contract; 

attended  with  special  damage.  17.  when  once  barred.  24. 
wrongs.  19,  20. 
against  hundred.  14. 
ejectment.  519. 
quo  warranto.  708.  987. 
after  reversal  of  judgment,  by  error.  14. 
outlawry.  Id. 
arrest  of  judgment.  Id. 
exceptions  in  favour  of  infants,  &c.  15. 

persons  beyond  sea.  Id. 
actions,  and  cases,  not  within  statute.  15,  &c. 
statute  of; 

plea  of:  696.  699. 
how  pleaded.  16. 
replication  to.  21.  Addend,  id. 
considered  as  a  plea  to  the  merits.  615. 
must  be  signed,  in  C.  P.  725. 
to  information  in  nature  of  quo  warranto.  708. 
in  error.  1232. 

presumption  of  payment,  when  not  pleaded  or  replied.  18. 
when  pleaded,  or  given  in  evidence.  700.  703. 
not  formerly  allowed,  after  general  issue  withdrawn,  in  C.  P.  726. 
what  will  take  case  out  of  it,  and  what  not.  21,  &c.  Addend,  to  p.  22,  3. 
may  be  avoided  by  latitat,  or  capias  in  C.  P.  166.  174. 
debt  barred  by,  cannot  be  set  off.  716,  17. 
LONDON, 

customs  and  bye-laws  in,  when  and  how  tried.  411,  12. 

trial  at  bar  in.  808. 

court  of  requests  for;  989,  &c. 

costs  on.  Id.  distinctions  on.  990,  991,  2. 
error  from  courts  of.  1192. 
LONDON  DOCK  COMPANY, 

limitation  of  actions  against.  20.  notice  of  action  to.  29. 
LONDON  GAZETTE,  for  what  purpose  evidence.  852. 
LORD  of  MANOR,  justification  by,  to  take  wreck.  698. 
LORDS.     See  tit.  House  of  Lords,  and  Peers. 

LOTTERY  ACT;  actions,  &c.  for  penalties  on,  by  whom  brought.  568. 
LUNACY.  See  tit.  Insanity. 
LUNATICS,  appearance  of.  88.  (d.) 
affidavit  of,  dispensed  with.  601. 

M. 

MALFEAZANCE.  4,  5.  444,  5. 
MALICIOUS  ARREST, 

action  for;  196.  Addend,  to  p.  *251. 

lies  not  for  taking  defendant,  after  taking  his  bail  in  execution.  1187.  (o.) 
evidence  in.  *251.  734,  5.  Addend.  Id. 
MALICIOUS  PROSECUTION,  action  for; 

evidence  in:  647>  against  justices.  924. 
MANDAMUS;  823.959. 

to  deliver  up  court  rolls,  &c»  82. 
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MANDAMUS; 

to  compel  magistrate  to  produce  depositions.  647. 
inferior  court  to  grant  new  trial.  936. 
inspect  court  rolls.  648. 

and  take  copies  of  corporation  books,  when  no  action  is  pending.  649. 
examine  witnesses  in  India,  he.  864. 
enforce  award  of  commissioners,  under  inclosure  act.  897. 
re-hear  appeal,  at  Quarter  Sessions,  refused.  930. 
an  action,  within  statute  43  Geo.  III.  c.46.  §  5.  p.  1035. 
damages  in.  622.  984,  5.  costs  in.  980.  98-!,  5,  6. 
MANDATE,  to  sheriff.  237. 

by  sheriff.  233.  1058. 
MANDAVI  BALLIVO,  return  of.  1058. 1065.  1068. 
MARINES,  arrest  of.  224. 
MARKET, 

justification  under  right  to  enter.  698. 
overt,  justification  under  sale  in.  706. 
MARRIAGE;  See  tit.  Feme  covert. 
promise  in  consideration  of.  3. 
when  a  revocation  of  warrant  of  attorney.  598. 

submission  to  arbitration.  877. 
scire  facias  Sifter.  1166,7. 
MARSHAL,  of  King's  Bench;  office  of.  46. 
officers  appointed  bv.  46. 
book  of.  292.  361.368. 
acknowledgement  of.  368. 
MASTER  of  KING'S  BENCH  Office.  39. 

COURT  of  PLEAS,  in  Exchequer.  52. 
MASTER'S  Allocatur.  See  tit.  Allocatur. 

Appointment.  See  tit.  Appointment. 
Report  on  interrogatories,  motion  for.  488.  493. 
Rules.  See  tit.  Rules. 
MAYHEM,  damages  for.  927. 
MAYOR'S  COURT  of  LONDON, 

notice  of  exception  to  bail,  entitled  in  by  mistake,  a  nullity.  256. 
return  of  proceeding's  in.  *408.  (e.) 

scire  facias  to  disprove  debt  in,  after  judgment  and  execution  on  foreign  attach- 
ment. 1158.  (wi.) 
MELIUS  INQUIRENDUM.  157. 

MEMBKRS  of  CONVOCATION,  privilege  of,  from  arrest.  218. 
MEMBERS   of  the  HOUSE  of  COMMONS, 
how  sued:  25.34.  86,  7.  115.  118.  165. 
in  courts  of  equity.  135.  (a.) 
jointly  with  others.  136. 
prsecipe  for  original  against,  in  case.  136.  (e.) 
process  against,  by  original;  137. 
bill  against; 

its  commencement.  434,  5. 
cannot  be  arrested.  195. 
bail.  247. 
attached,  for  non-payment  of  money.  218. 

non-performance  of  award.  888. 
taken  in  execution.  1065,  6. 
bail  of,  discharged.  293. 

new  writ  of  execution  against,  after  discharge  bv  privilege.  1070,  71. 
MEMORANDUM  of  bill,  what.  775. 

reason  for,  and  different  kinds  of.  Id.  776. 
general,  to  what  time  it  relates:  776. 

how  controlled  or  rectified.  Id. 
special,  against  attornies.  776. 
prisoners.  361. 
not  used  in  actions  by  original.  779. 
in  Exchequer.  780. 

of  time  of  filing,  aitd  receiving  copy  of  bill,  against  warden  of  Fleet,  in  vacation, 

foi  escape.  325. 
or  minute  of  warrant.  See  tit.  ff'arrant. 
Vol.  II.— 75 
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MEMORIAL,  of  Annuity.  553,  &.c. 
on  stat.  53  Geo.  ITI.  c.  141.  p.  557. 
pleading's  respecting-.  743. 
MESNE  PROCESS,  execution  of.  163,  &c.  237,  kc. 
MESNE  PROFITS, 
action  for; 

discharge  of  insolvent, on  stat.  53  Geo.  TIT.  c.  102.  no  bar  to.  394. 
proceeding's  stayed  in  second  ejectment,  till  payment  of  costs  of.  582,  5. 
aliier,  of  damages.  *583.  (z.) 

release  in,  by  nominal  plaintiff  in  ejectment,  a  contempt.  731,2. 
damages  for,  in  ejectment,  on  stat.  1  Geo.  IV.  c.  87.  p.  918, 19. 
costs  in.  999. 
bail  in  error,  when  not  chargeable  for.  1208.  1212. 
MIDDLESEX, 

bill  of.  See  tit.  Bill  of  Middlesex,  and  Process. 
county  court  of;  992. 

costs  on  act  relating  to.  1025. 
MILLS,  demolishing;  122.  limitation  of  actions  for.  14. 
MISBEHAVIOUR,  of  partv  or  jury,  ground  for  new  trial.  835.  937.940. 
MISCONTINUANCE,  617. 

aided  by  statute  of  ieofails.  955,  6. 
MISCONVEYING  of  PROCESS, 
aided  by  statute  of  jeofails.  Id. 
MISDIRECTION.  See  tit.  New  Trials. 
M1SERICORDIA, 

judgment  of,  in  penal  action,  not  erroneous;  976. 
nor  mistake  in,  of  plaintiff  for  defendant.  Id. 
want,  or  wrong  addition  of,  aided.  Id. 
MISFEAZANCE,  what.  4,  5.  448,  9. 
action  for;  8.  declaration  in.  453. 
MISJOINDER,  of  action; 

what,  and  how  taken  advantage  of,  9,  10,  11,  12, 13. 
not  cured  after  demurrer,  by  entering  nolle  prosequi.  735,  6. 
when  cured  by  verdict.  951 :  amendment  of  verdict.  Id. 
of  issue,  aided  by  32  Hen.  VIII.  c.  30.  p.  955,  6. 
MISNOMER, 

consequences  of; 

on  bailable  process.  168.  160.  301.  451,2.  687,  8. 
process  not  bailable:  168.  *268.  451,  2.  687,  8. 
distringas;  107. 

notice  on.  ltiti,  7.  168. 
putting  in,  and  justifying  bail.  253.267.  410. 
jury  process.  958. 
in  real  actions.  755. 

fines  and  recoveries.  756.  758,  9. 
how  taken  advantage  of:  687. 

by  application  to  set  aside  proceedings.  Id.  688. 
plea  in  abatement;  Id. 
mode  of  beginning,  and  concluding.  6S9,  90. 
must  state  defendant's  surname.  Id. 
amendment  after.  753. 
replication  to  plea  of,  that  defendant  is  called  as  well  by  one  name  as  another. 
F  687.  (».) 

how  cured ; 

by  altering  writ,  and  getting  it  resealed.  153.  168. 
amending  writ.  451. 
appearance.  *268.  declaration.  753. 
declaring  in  right  name,  in  C.  P.  *268.  451,  2. 
statutes  of  jeofails.  955. 
no  ground  of  nonsuit,  at  trial.  452. 
not  material,  after  judgment.  *268.  451,  2.  1065. 
of  parties,  in  writs  of  error.  1198. 
MISPLEADING, 

aided  by  statute  of  jeofails.  955. 
MISTRIAL, 

judgment  arrested  for.  957. 
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MITTIMUS;  See  tit.  Certiorari. 

to  countv  palatine.  657.  780.  840.  870. 
MIXED  ACTIONS;  1.  and  see  tit.  Actions. 
jurisdiction  over,  in  C.  P.  35. 

damages  in.  See  tit.  Damages,  costs  in.  See  tit.  Costs. 
MODERATE  CORRECTION,  plea  of.  698. 
MOLLITER  MANUS  1  MP O SUIT, 

plea  of,  in  defence  of  real  property.  698.  personal  property.  Id. 
to  preserve  the  peace.  Id.  prevent  damage.  Id. 
costs  on.  1000. 
MONEY,  bringing  into  court; 
origin  of.  669. 
in  what  cases  allowed: 

in  assumpsit.  669,  &c. 

case,  for  navigation  calls.  670. 
covenant.  669. 

debt  on  bond.  587.  for  rent.  669,  70. 
on  policy  of  assurance.  666.  670.676,  7. 
in  actions  for  non-residence.  670. 
in  actions  by  executors  or  administrators.  671. 
against  justices  of  peace.  Id.  672.  (z.) 

officers  of  excise,  or  customs.  671. 
after  verdict  in  trover,  to  abide  event  of  petition  to  Chancellor.  671. 
in  what  cases  not  allowed; 

for  one  of  several  defendants.  Id. 
in  actions  for  general  damages.  670,  71. 
dilapidations.  670 

freight  by  foreigner,  to  abide  event  of  cross  action.  Id.  671. 
debt  for  penalty  of  charter-party.  672. 
when  defendant  demurs  to  one  count.  Id. 
upon  several  counts,  or  breaches:  671,  2. 

costs  on  taking  it  out.  672. 
effect  of,  on  same  statute,  §  3.  p.  1021. 

in  London,  when  debt  was  originally  under  5l.  994. 
motion  for;  491,  2. 

when  and  how  made.  672. 
after  granting  new  trial.  Id. 
rule  for; 

in  King's  Bench;  491. 

by  whom,  when,  and  how  drawn  up.  672. 
judge's  order  for,  in  vacation.  493.  516.  Id. 
commonly  drawn  up  with  costs.  673. 
exceptions  to  this  rule.  Id.  674. 
in  Common  Pleas:  490.  492. 

by  whom,  when,  and  how  drawn  up.  672. 
side-bar  rule,  under  Jive  pounds.  490.  672. 
how,  when  it  amounts  to,  or  exceeds  that  sum.  492.  672. 
judge's  order  for,  in  vacation.  493.  516.  672. 

in  what  cases  it  may  be  drawn  up  with  costs,  to  a  certain  time  only. 

673, 4. 
after  general  issue  pleaded.  725. 

issue  joined.  672.  (z.) 
service  of  copy  of.  674. 
on  plea  offender.  611,  12.  672,  3. 

putting  offtrial.  831.  834. 
how  far  an  acknowledgement  of  right  of  action;  674,  5. 

does  not  take  case  out  of  statute  of  limitations.  *677.  rc.f 
in  trespass  against  justices,  &c.  675. 
an  admission  of  legal  demand  only.  Id. 

in  what  cases  an  admission  of  contract,  and  in  what  not;  676,  7. 
in  actions  on  policies:  Id. 

when  several  breaches  are  assigned.  676. 
by  farmer  of  tithes,  on  stat.    2  &  3  Edw.  VI.  c. 

13.  p.  676. 
can  only  be  proved,  by  rule  for  bringing  it  in.  674. 
plaintiff' may  be  nonsuited  after.  675,  6.  917. 
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MONEY, 

brought  into  court; 

to  whom,  and  how  paid,  in  K.  B.  672.  in  C.  P.  Id.  673. 

receipt  for.  Id. 

cannot  be  recovered  back.  f>75. 

in  general  be  restored.  Id.  679. 
in  what  cases  it  may  be  paid  back.  Id. 
taking-  out  of  court: 

waiver  of  irregularity,  in  bringing  it  in.  670. 
with  costs,  in  discharge  of  action.  677. 
proceeding's  thereon.  /./.  t>78. 

Qu.  if  a  bar  to  new  action,  after  non-suit.  678.  (x.) 
proceeding  in  action,  for  greater  sum:  678, 

consequences  of.  Id.  679. 
for  costs.  Id. 
foreign,  value  of,  how  ascertained.  616.  919. 
depositing-  in  sheriff's  hands.     See  tit.  Deposit. 
in  defendant's  hands,  may  be  taken  in  execution.  1041. 
aliler,  of  money  in  the  hands  of  sheriff,  under  former  execution.  Id.  1042. 
tak  tig  on  extent.  1102. 
MONSTUANS  DEDUOLT.  1120.  1123. 
MOBT  D'ANCESTOii,  assize  of,  damages  in.  921. 
MORTGAGEE, 

of  estate  in  Ireland,  allowed  to  be  bail.  292. 

lease,'  may  stay  proceedings  in  ejectment,  for  non-payment  of  rent.  590. 
ejectment  by;  staying  proceeding  in.  Id,  591. 
how  far  affected  by  judgments.  969.  972,  3,  4. 
MOTIONS,  what.  484a. 
ill  King's  Bench; 

on  crown  side.  484a. 
for  attachments;  Id.  485a. 

how  entitled.  587a.  499. 

when  moved  for  on  last  day  of  term,  309.  314.  486a.  502. 
setting  aside  ruie  to  return  writ.  307. 
notice  of;  497.  500. 

not  necessary  for  judgment  as  in  case  of  nonsuit.  497.  826. 
what  may  or  may  not  be  moved,  on  last  day  of  term.  309.  503,  4,   5.  763. 

864. 
in  Common  Pleas; 

no  crown  side.  484«. 
for   attachments?  id.  485,  6.  487a.  5C4. 
how  entitled.  487«.  499. 
judgment  as  in  case  of  nonsuit.  825,  &c.  826. 
notice  of;  497.  505.  508.  960,  61. 

necessary  for  judgment  as  in  case  of  nonsuit.  497.  826. 
what  may  or  may  not  be  moved,  on  last  day  of  term.  486a.  504.  960. 
in  Exchequer;  481a.  484a.  487a. 

on  extents.  1106.  1120,  21,  2. 
in  King's  Bench,  and  Common  Pleas; 
when  action  is  depending: 

on  behalf  of  plaintiff;  493,  4. 

defendant.  494,  5,  6. 
of  course,  requiring  only  counsel's  signature.  491,  2.  819. 
when  no  action  is  depending-: 

to  strike  attorney  off  roll,  for  misconduct.  84,  5.  552. 
at  his  own  instance.  85.  553. 
re-admit  attorney,  who  has  neglected  to  take  out  certificate.  &c. 

74,  5.  552,  3. 
has  been  struck  off  the  roll  at  his  own  in- 
stance. 85. 
make  submission  to  arbitration  a  rule  of  court.  552,  3. 
to  set  aside  annuity.  552,  3,  &c. 
affidavit  in  support  of.  497,  &c.  and  see  tit.  .Affidavits. 
attendance  of  attornies  on.  81,  2. 
for  rules;  See  tit.  Rults. 

course  observed  in  hearing.  512,  13. 
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MOTIONS, 

in  King's  Bench,  and  Common  Pleas; 
for  rules; 

what  counsel  are  heard  on.  513,  14. 
for  concilium,-  491,  2.  794.  796,  7. 

argument  of  causes  on:  509,  10.  797,  8. 
when  and  how  brought  on.  Id.  1234,  5. 
what  counsel  are  heard  on.  513,  14. 
moving  for.  514. 
for  costs,  on  court  of  conscience  acts.  995,  6. 
in  arrest  of  judgment.  935.  960,  61. 
when  appointed  for  particular  days.  509,  10. 

to  come  on  peremptorily.  488.  511. 
costs  on.  508,  9.  555. 
and  rules,  in  ejectment;  See  tit.  Ejectment. 

on  behalf  of  lessor  of  plaintiff ;  518.  551,  2. 

for  judgment  against  casual  ejector.  518,  19.  537,  8. 
tenant,  &c.  518.  552. 
MUTINY  ACTS.  857.  1025,  6. 

MUTUAL  ACCOUNTS,  will  take  case  out  of  statute  of  limitations.  22. 
MUTUAL  CREDIT. 719. 

MUTUAL  DEBTS;  See  tit.  Set  off.  arrest  for  balance  of.  *196. 
MUTUAL  PROMISES;  3.  444.  actions  on.  3. 

N. 

NAVIGABLE  RIVERS, 

action  against  hundred,  for  destroying  works  on.  140. 
NAVIGATION  CALLS, 

money  may  be  brought  into  court,  in  action  for.  670. 
N \VY  OFFICE,  books  of.  852. 
NECESSITY,  way  of.  698. 

justification  by  inevitable.  699. 
NE  EXEAT  REGNO, 

application  for,  no  ground  for  discharging  defendant.  199. 
NEGLIGENCE,  actions  for:  5.  *449. 
NE  RECIP1ATUR.  818.  870,71. 

NE  UNQUES  EXECUTOR,  &c.  697.  plea  of,  not  formerly  signed,  in  C.  P.  725. 
NEW  ASSIGNMENT;  See  tit.  Pleas  and  Pleading. 
judgment  for  not  pleading  to.  609,  10. 
plea  of  not  guilty  to; 

need  not  be  signed,  or  filed.  724. 
issue  on,  by  whom  made  up.  773,  4. 
costs  on;  1002. 

on  judgment  by  default  on.  1009,  10. 
NEW  TRIALS, 

origin  and  necessity  of.  935,  6. 
in  what  cases  granted;  Id.  937,  &c. 
in  ejectment.  936. 
after  trial  at  bar.  810.  936.  nonsuit;  936. 

for  defect  in  bill  of  particulars.  644. 
concurring  verdicts.  936.  contrary  verdicts.  Id. 
bill  of  exceptions.  912.  944. 
special  case,  defectively  stated.  931. 
for  not  drawing  up  special  case.  930. 
in  inferior  court.  936,  7. 
grounds  of  moving  for; 

want  of  due  notice  of  trial.  937.  proper  jury.  Id.  958. 

variance  between  issue  or  paper  book,  and  record  of  nisi  prius.  937. 

misbehaviour  of  prevailing  party,  towards  jury  or  witnesses.  Id. 

absence  of  attornies,  or  witnesses.  Id. 

distributing  hand  bills,  reflecting  on  plaintiff's  character.  937. 

discovery  of  material  evidence,  after  trial,  &.c.  Id.  938. 

conviction  of  witnesses  for  perjury.  938. 

misdirection  of  judge.  Id.  939. 

rejecting  witnesses.  Id. 
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NEW  TRIALS, 

grounds  of  moving-  for; 

admitting  or  refusing-  evidence,  contrary  to  law.  645.  939. 

error  or  mistake  of  jury.  939. 

misbehaviour  of  jury.  940. 

in  penal,  hard,  or  trifling-  action:  941. 

after  point  reserved.  931.  935.  941. 
when  defence  is  unconscionable.  941. 
excessive  damages.  940. 
smallness  of  damages.  Id.  941. 
when  granted  on  terms.  941. 
cannot  be  had,  for  disallowing  challeng-e.  906.  937. 

trying-  cause  out  of  its  turn.  872,3.  938. 
in  civil  cases,  for  one  of  several  defendants.  941. 
part  of  cause  of  action.  Id. 
on  the  whole,  or  part  of  record.  Id.  942. 
in  criminal  cases;  403.  942,  3. 

after  acquittal.  942.  conviction.  Id.  943. 
motion  for,  when  and  how  made,  in  K.  B.  935.  943. 

C.  F.  Id.  944. 
not  allowed,  after/owr  days,  though  by  consent  of  parties.  943.  (p.) 

moving  in  arrest  of  judgment.  944. 
on  feigned  issue,  directed  by  Chancellor.  Id.  on  extents.  1129. 
affidavit  in  support  of;  945. 

when  made.  Id.  after  death  of  chief  justice.  Id. 
jndge's  report  on.  Id. 
rules  for;  511. 

to  shew  cause.  945. 
what  counsel  are  heard  on.  513.  (r.) 
absolute.  948. 

proceedings  on,  in  K.  B.  945.  948,  9.  C.  P.  949. 
when  set  down  in  peremptory  paper,  in  C.  P.  511,  12. 
showing  cause  against,  no  breach  of  injunction,  in  Exchequer.  471. 
bringing  money  into  court  after.  672. 
costs  on.     See  tit.  Costs. 
NIENT  DEDIRE.  655.  780. 

NIL  CAPIAT,  judgment  of;  when  given  on  demurrer.  799. 
NIL  DEBET,  plea  of;  695.  701.  (A.) 

what  may  be  given  in  evidence  on,  and  what  not.  701. 
a  nullity,  in  assumpsit.  483a.  610. 
alder,  in  debt  on  judgment.  610. 
in  debt  on  bond,  bad  on  general  demurrer.  701.  (/*.) 
NIL  DICIT,  judgment  by.     See  tit.  Judgments. 
NIL  HABU1T  in  Tenementis,  plea  of.  700. 
NISI  PR!  US,  authorities  for  trials  at.  38. 

clause  of,  in  jury  process.     See  tit.  Jury  process. 
order  of.     See  tit.  Arbitration. 

record  of,  what.  867,  &c.  and  see  tit.  Record  of  Nisi  Prius. 
contents  of:  777.  867. 

placita.  867.  jurata.  Id.  sciendum.  Id. 
in  King's  Bench: 

by  whom,  and  how  made  up.  Id.  868. 
sealing  and  passing;  792.  868,  9. 
in  London  and  Middlesex.  868. 
at  the  assizes.  Id.  reseating.  Id. 
in  Common  Pleas:  867. 

by  whom,  and  how  made  up.  868,  9. 
signing  and  sealing.  Id. 

not  to  be  signed,  till  issue  entered.  792.  869. 
cause  may  be  set  down  for  trial,  before  it  is  brought  in.  870. 

cannot  be  entered  for  trial  at  assizes,  after  regular  time.  872. 
withdrawing.  904. 

on  new  trial,  in  K.  B.  948,  9.  C.  P.  949. 
amendment  of.  769,  70. 

evidence  of  trial  of  cause.  977.  day  of  trial.  869.  977. 
not  evidence  of  verdict.  977. 
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NISI  PRIUS, 

record  of,  what. 
in  error.  1224. 
trials  at.     See  tit.  Trials. 

evidence  at,  must  be  confined  to  strict  legal  rights.  731. 
NOLLE  PROSEQUI;  618.  730.  753. 

what.  735.  on  plea  of  covertute,  &c.  Id. 

of  the  whole,  or  part  of  cause  of  action.  630.  735,  6.  1010. 

where  there  is  a  demurrer  to  part,  and  issue  to  other  part:  618.  736. 

when  to  be  entered.  618. 
in  actions  against  several  defendants.  736,  7.  927. 
costs  on.  736,  7.  1018. 
NON  ASSUMPSIT,  plea  of;  695. 

what  may  be  given  in  evidence  on.  699,  700. 

or  may  not  be  pleaded  with.  707,  8. 
in  debt,  a  nullity.  483a.  610. 
infra  sex  annos,  plea  of,  must  be  signed,  in  C.  P  725. 
NON  CEP1T,  plea  of.  697. 
NON  COMPOS  MENTIS.     See  tit.  Insanity. 
NON  DAMN1FICATUS,  plea  of.  702. 
NON  DET1NET,  plea  of;  697.  700. 

what  mav  be  given  in  evidence  on.  700.  704. 
NON  DLMISIT,  plea  of.  701. 
NON  EST  FACTUM,  plea  of;  695. 

cannot  be  pleaded  with  a  tender,  or  otter  inconsistent  plea.  707,  8. 
what  may  be  given  in  evidence  on; 

in  covenant.  700. 

debt  on  bond,  or  tther  specialty.  701,  2. 
special,  may  be  delivered.  724. 
need  not  be  signed.  Id. 
notice  of  set-off  cannot  be  given  with.  720. 
suggestion  of  breaches  after.  633,  4.  741. 
evidence  on.  701.  {p.) 
issue  on,  by  whom  made  up.  773,  4. 
assessing  damages  on.  922. 
NON  EST  INVENTUS,  return  of;  309.  1068.  1147. 

when  good  to  ca.  sa.  1147- 
NON-FEAZANCE,  what.  4.  448,  9. 
action  for:  4. 

declaration  in.  448. 

not  within  statute  7  Jac.  I.  c.  5.  p.  1025.  (i.) 
NON  1NFREGIT  CONVENTIONEJM,  a  bad  plea.  700. 
NON  JOINDER,  of  necessary  party,  plea  of,  in  abatement.  687. 
NON  MOLESTANUO,  writ  of,  when  granted.  156. 
NON  OBSTANTE   VEREDICTO.     See  tit.  Judgments. 

NON  OM1TTAS.     See  tit.  Capias  ad  Satisfaciendum,  Fieri  Facias,  and  Process. 
NON-PEHFOKMANCE,  of  condition  precedent,  plea  of.  695. 
NON  PROS,  judgment  of; 

for  not  adjourning  essoin.  126,  7.  471.  \ 

on  removal  by  certiorari,  or  habeas  corpus.  416. 

pone,  or  recordari,  &.c.  420.  \ 

for  not  declaring;  469,  &c. 

in  K.  B.  by  original.  422,  3. 

bill.  421,  2,  3.  469. 
C.  P.  422,  3.  425.  6. 
after  reversal  of  outlawry.  425. 
in  joint  action.  470,  1.  730. 
pending  injunction.  471. 
after  payment  of  debt  and  costs.  Id. 
cannot  be  signed  before  appearance.  470. 
must  be  signed  within  a  year  after  return  of  writ.  Id. 
with  whom,  and  how  signed,  in  K.  B.  469.  in  C.  P.  Id. 
regular  or  irregular.  469,  70. 
pleading  in  bar,  in  replevin.  724. 
replying,  &c.  729,  30.  748,  9. 

by  one  of  two  defendants  in  trespass,  who  pleaded  separately.  730. 
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NON  PROS,  judgment  of; 

for  not  entering1  issue;  785.  821,  2. 

by  one  of  two  defendants  in  trespass,  who  pleaded  separately.  785. 
certifying1  record.  1217. 
alleging  diminution.  1224. 
assigning  errors:  1225. 

entry  of.  1233. 
proceeding  after  original  sued  out.  1229. 
form  of.  962. 

in  second  ejectment,  not  allowed,  for  non-payment  of  costs  of  former  one.  583. 
costs  on;  419.  470.  1013.  1015.  1017,  18,  19. 

how  recovered  in  the  Exchequer.  1028. 
motion  to  set  aside.  494. 
arrest  after.  174,  5. 
NON-RESIDENCE,  statutes  relating  to.  569.  ff.J 
actions  for; 

notice  of.  30. 

staying  proceedings  in.  569.  Id.  ff-J 
security  for  costs  in.  579. 
bringing  money  into  court  in.  670. 
double  costs  in,  for  defendant.  1025 
execution  in.  1066. 
NONSUIT, 

origin  and  history  of.  917,  18.  920. 
for  what  causes:  Id. 

defect  of  evidence  in  a  particular  county.  917. 
objections  appearing  on  record.  Id. 
after  bringing  money  into  curt.  675,  6.  917. 
Qu.  if  a  bar  to  new  tctfon;  678.  (x.) 
plea  of  tender  not  all-wed.  917. 
judgment  on  demurer  for  defendant.  Id. 
on  trial  by  proviso.  822.^18. 

point  of  law.  917.  o-iestion  of  fact.  Id. 
point  reserved.  93'-  935. 
not  allowed,  for  not-ojnder  of  parties.  8. 

when  objection  is  over-ruled,  without  reserving  point.  935. 
advantage  of.  917- 

can  onlv  be  at  tli-  instance  of  defendant.  Id.  918. 
in  undefended  <ause;  918. 

with  lirerty  for  plaintiff  to  move  to  enter  verdict.  Id. 
amendment  after.  754. 
ac*on  against  several  defendants.  917. 
sure  facias.  Id. 

jjetfment,  for  not  confessing  lease,  &c.  918. 
against  several  defendants.  Id. 
on  stat.  1  Geo.  IV.  c.  87.  §  2.  Id.  919. 
on  Welsh  judicature  act.  1004,  5. 

extents.  1123.  1128. 
damages  on,  in  replevin.  920. 
not  allowed  in  ejectment,  for  not  confessing  lease,  &c.  on  stat.  1  Geo.  IV.  c.  87. 

,    ,     .    ,  p.  918,  19. 

rule  tor  judgment,  not  necessary  on.  934. 

motion  for,  after  point  reserved.  935. 

second  arrest  after.  195. 

new  trial  after.  936.  939. 

death  of  party  after,  not  within  statute  17  Car.  II.  c.  8.  p.  966. 

judgments  on;  See  tit.  Judgments. 
as  in  case  of.   Same  title. 

staying  proceedings  on  judgment  of,  pending  error.  575.  1202. 

costs  on:  1014.  1017,  18. 

prisoner  in  execution  for,  when  entitled  to  be  discharged.  *395. 
NON  SUM  INFORMATUS, 

judgment  by.  See  tit.  Judgments. 
NON  TENURE,  plea  of.  698.  1182. 
NOT  GUILTY, 

plea  of,  in  assumpsit.  610.  (/.)  debt  on  statute.  610. 
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NOT  GUILTY, 

plea  of,  in  case.  697.  trespass.  Id.  ejectment.  547.  551. 
what  may  be  given  in  evidence  on.  704,  &.c. 
NOTICE, 

for  completing  cause  of  action.  26. 
of  action;  Id. 

to  justices:  27,  8. 

when  necessary,  and  when  not.  Id.  Addend.,  to  p.  27. 
must  state  process  intended  to  be  sued  out.  27. 
need  not  specify  form  of  action.  Id. 
cause  of  action,  how  stated  in.  27,  8. 
indorsement  on.  Id. 
attorney  giving  it,  how  described.  Id. 
officers  of  customs  or  excise:  28,  9. 

when  served.  29. 
West  India  dock  company.  Id. 
London  dock  company.  Id. 
clerk  to  two  public  bodies.  31. 

toll-gate  keeper,  bad  for  uncertainty.  Addend,  to  p.  31. 
separate,  sufficient  to  found  joint  action.  30. 
not  deemed  a  commencement  of  suit.  60  >. 
to  attornies,  when  and  how  served.  67,  8.  505,  6.  , 

agents,  when  given.  92,  3. 

landlord,  of  service  of  delararion  in  ejectment.  548. 
for  admitting,  or  re-admitting  attorney-  64,  5.  74,  5.  85. 
by  attorney,  not  to  pay  money  to  his  client.  99. 
on  copy  of  capias; 

when  necessary.  189. 
its  direction.  189.  form.  Id. 
mistake  in,  how  taken  advantage  of.  189.  190. 
irregularity  in.   See  tit.  Irregularity. 
of  bail.  See  tit.  Bail. 
render.  *312. 
declaration;  467,  &c. 

when  and  how  served.  468,  9.  470. 
cannot  be  given,  when  writ  served,  in  K.  B.  467. 
alifer,  in  C.  P.  Id. 
in  Exchequer.  468. 
before  essoin  day,  a  nullity.  467. 
form  of.  468. 

need  not,  it  seems,  be  dated,  in  K.  B.  Id. 
sticking  up  in  office,  in  C.  P.  Id. 
in  bailable  actions,  in  C.  P.  Id.  469. 
plea;  350.  729. 
cannot  be  served  on  Sunday.  216. 
to  plead;  461.  478,  9.  486. 

necessary,  on  declaration  de  bene  esse.  485. 

need  not  be  indorsed  on,  or  given  at  time  of  declaration.  478.  486. 
in  ejectment,  on  vacant  possession,  in  K.  B.  525.  533. 
to  appear  to  declaration  in  ejectment,-  519.  523,  4.  and  see  tit.  Ejectment. 
on  stat.  I  Geo.  IV.  c.  87.  §  1.  p.  519.  523.  525.  541. 
amendment  of.  522. 
to  compute  principal  and  interest,  on  bill  of  exchange;  619,  20. 
need  not  be  given,  in  K.  B.  620. 

of  prothonotary's  appointment,  must  be  given,  in  C.  P.  Id. 
to  produce  deeds,  &c. ;  853,  4,  5. 

general  object  and  effect  of.  853. 
when  necessary,  and  when  not.  Id. 
to  whom  given.  Id. 
title  of.  Id. 
service  of.  Id.  854. 

regular  time  of  calling  for  their  production.  854. 
when  deeds,  &c.  are  produced  on;  Id. 
if  not  used.  Id. 

proving  execution  of  deeds,  &c.  Id. 
when  not  produced;  Id. 

Vol.  II.— 76 
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NOTICE, 

to  produce  deeds,  &.C.; 

when  not  produced; 
proof  of  notice.  Id. 

proof  of  deeds,  &c.  being  in  possession  of  the  other  party.  Id- 
secondary  evidence  of  their  contents.  853,  4. 
to  produce  inquisition,  on  moving'  in  arrest  of  judgment,  in  C.  P.  960. 
of  motion.  497.  500.  826.833.  960.  1242. 
irregularity  in  process.  563,  4. 

computing  principal  and  interest,  unnecessary,  in  K.  B.  620. 
attending  by  counsel,  on  execution  of  inquiry.  628. 
set  off.  See  tit.  Set  off. 

of  intention  to  dispute  petitioning  creditor's  debt,  &c.;  721,  2,  3. 
when  given.  722.  how  served.  Id. 
evidence  on.  Id.  723.  costs  on.  722. 
rule,  on  pleading  double.  709. 
striking  out  rejoinder,  &c.  783.  (g.) 
trial;  See  tit.  Trials. 

want  of,  ground  for  new  trial.  937. 
inquiry.  See  tit.  Inquiry. 

rent  in  arrear,  on  stat.  8  Anne,  c.  14.  §  1.  p.  1055. 
executing  elegit,  unnecessary.  1076. 
judgments,  what,  and  when  material.  968.  974. 

will  affect  purchases  in  equity,  though  not  registered.  975. 
but  docketing  does  not  amount  to  constructive  notice.  Id. 
scire  facias,  to  defendant,  in  C.  P.  1157.  bail.  1176,  7. 
allowance  of  writ  of  error.  1200,  1201. 
how  given,  in  Exchequer.  505. 
when  necessary  to  be  shewn  in  pleading.  442. 
NOVEL  DISSEISIN, 

assize  of,  damages  in.  921. 
NULLA  BONA, 
return  of;  1058. 

proceedings  on.  1061,  2. 
NUL  TIEL  RECORD, 

plea  of;  636,  7.  695.  1158. 1182.  1184. 
how  concluded.  800. 
what  may  be  given  in  evidence  on.  702. 
must  be  delivered.  724. 
need  not  be  signed,  in  K.  B.  Id. 
C.  P.  725. 
amendments  allowed  after.  753. 
replication  of,  to  plea  of  privilege.  67.  685. 

judgment,  or  recognizance.  740. 
how  concluded.  800,  801. 

need  not  have  Serjeant's  hand,  in  C.  P.  725.  748.  801. 
issue  of;  773.  800. 

by  whom  made  up.  773. 
how  concluded.  782.  triable.  801.  977. 
proceedings  on; 
in  King's  Bench: 

when  record  is  of  same  court:  800,  801. 

notice  or  rule  to  produce  record.  Id. 
on  replication  of  nul  tiel  record,  concluding  with  a  verification. 

801,2. 
when  record  is  of  a  different  court:  804. 

certiorari  and  mittimus.  Id. 
reference  to  master,  to  compute  principal  and  interest  on  bill  of 

exchange.  620. 
in  Common  Pleas: 

when  plaintiff  avers  existence  of  record:  802. 

continuance  of  notice  to  produce  record.  Id. 
defendant  avers  it:  Id. 

by  original.  Id. 

bill  against  attorney.  Id. 
notice  of  inquiry  on.  626. 
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NUL  TIEL  RECORD, 
issue  of; 

proceeding's  on; 
in  Common  Pleas; 

rule  for  judgment; 

peremptory.  803.  nisi  causa,-  802,  3. 

on  proceeding's  by  original.  802.  bill.  Id. 
final  judgment.  803,  4. 
not  necessary,  on  interlocutory  judgment.  Id.  805. 
bow  drawn  up.  802. 
judgment  on.   See  tit.  Judgments. 

difference  on,  between  discontinuance,  and  reversal  of  judgment.  803. 
NUNC  PRO  TUNC.  See  tit.  Affidavits,  Judgments,  and  Pleas  and  Pleading. 
NUISANCE, 

action  for;  4.  of  a  local  nature.  432. 
declaration  in.  450.  venue  in.  438. 
justification  under  right  of  entry  to  abate.  699. 

O. 

OATHS, 

on  admission  of  attornies.  66. 
OBLIGATIONS, 

to  king;  1089.  proceedings  on.  1091,  2. 

from  what  time  lands  are  bound  on.  1097- 
OBSTRUCTIONS, 

justification  under  right  of  entrv  to  remove.  699. 
OFFICE  COPIES,  of  records,  &c.  851. 

depositions  in  Chancery,  when  evidence.  Id. 
OFFICERS, 

justifications  by,  or  in  aid  of,  under  legal  process.  699. 
of  the  army,  half-pay  of,  not  assignable.  385. 
of  King's  Bench; 
judges.  36,  &c. 
on  crown  side: 

clerk  of  the  crown,  or  coroner.  39. 
secondary,  and  clerk  in  court.  Id. 
clerk  of  the  rules.  Id.  examiner.  Id. 
calendar  keeper.  Id.  clerk  of  the  grand  juries.  Id. 
on  plea  side: 

prothonotary,  or  chief  clerk.  Id. 
master  or  secondary,  and  assistant.  Id. 
clerk  of  the  rules.  Id. 

papers.  Id.  declarations.  Id. 
common  bails,  posteas,  and  estreats.  Id. 
dockets,  commitments,  and  satisfactions.  Id. 
signer  of  writs.  Id.  bills  of  Middlesex.  40. 
custos  brevium.  39,  40. 
filacers;  39.  duty  of,  in  signing  writs,  Id. 
exigenter.  Id.  clerk  of  the  outlawries.  Id. 

inner  and  upper  treasury.  40. 
outer  treasury.  Id.  errors.  Id. 
bag  bearer.  Id.  clerks  of  ?u'si  prius.  Id. 
chief  usher  and  crier.  46.  deputy  ushers,  and  criers.  Id. 
judges'  clerks.  40.  45.  of  King's  Bench  prison: 
of  marshal.  46.  deputy  marshal.  Id. 

chaplain.  Id.  clerk  of  the  papers.  Id.  day  rules.  Id. 
turnkeys.  Id.  tipstaffs.  Id. 
of  Common  Pleas; 

judges.  36,  &c.  prothonotaries.  40,  41.  786,  &c. 
secondaries.  40,  41,  2.  custos  brevium.  46,  7. 
filacers.  40.  43.  787. 
clerk  of  exigents.  40.  43. 

supersedeas' s.  40.  outlawries.  Id.  43,  4. 

reversal  of  outlawries.  44.  juries.  40.  44. 

warrants,  enrolments,  and  estreats.  40.  66,  7,  789.  868. 
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OFFICERS, 

of  Common  Pleas; 

clerk  of  essoins.  40.  44.  788,  9,  90.  recoveries.  786. 
king's  silver.  Id.  dockets.  40.  44,  5.  929. 
judgments.  40.  45.  932.  965.  treasury.  40.  45.  errors.  Id.  46. 
chief  proclamator.  46,  7.  keeper  of  Westminster  hall.  47. 
criers.  Id.  court-keeper.  Id. 
porter.  Id.  of  Fleet  prison; 

warden:  Id.  clerk  of  papers.  47.  rules.  Id.  tipstaffs.  Id. 
of  King's  Bench,  and  Common  Pleas; 

sealer  of  writs:  46,  7,  8.  duty  of.  47,  8. 
Exchequer  of  Fleas; 

barons.  36,  &c.  clerk  of  the  pleas.  52.  deputy,  or  master.  Id. 
sworn  clerks,  or  attornies.  52.  side  clerks.  Id.  sealer  of  writs.  Id. 
of  all  the  courts:  sheriffs.  Id.  53. 
at  nisi  prius;  clerk  of  nisi  prius.  53.  associate,  and  marshal.  Id. 

crier,  and  train-bearer.  7c?. 
of  circuits:  clerk  of  assize.  7c?.  associate.  Id. 
clerk  of  arraigns.  Id.  indictments.  7c?. 

judge's  marshal.  7c?.  crier,  clerk,  steward,  and  tipstaff.  7c?. 
duty  of,  on  trials  at  bar.  810. 

complaint  against,  examinable  by  judges,  in  C.  P.  52. 

for  filing  affidavits  in  Chancery,  8tc.  of  execution  of  articles  of  clerkship,  58.  Id. 

(d.) 
OFFICES,  attornies  exempt  from.  77. 
disturbance  of.  450.  (i.) 
when  saleable,  under  Lords'  act.  385. 
corporate,  stat.  9  Ann.  c.  20.  confined  to.  708,  9.  986. 
for  the  king; 

different  kinds  of.  1103.  (g.) 
traverse  of:  1120.  1122,  3. 
proceedings  on.  1123,  &c. 
ORDER  of  JUDGK;  See  tit.  Judge's  Order. 

for  time  to  plead,  must  be  drawn  up  and  served.  477. 
ORDER  of  NISI  PRIUS;  See  tit.  Arbitration. 

motion  to  make  it  a  rule  of  court,  in  K.  B.  492.  552,  3. 
rule  for,  in  C.  P.  493.  553. 

by  consent  of  defendant's  counsel  and  attorney,  without  a  par- 
ticular authority.  873,  4. 
amendment  of.  874. 
ORIGINAL  WRIT,  34,  5.  86. 
in  King's  Bench; 

jurisdiction  of  court  by.  34.  what:  115.  special.  116. 
when  it  lies.  115.  in  what  cases  necessary.  7c?.  118.  150. 
benefit  of  proceeding  by.  116.  1194. 
for  commencing,  or  removing  actions.  117. 
testatum  capias,  good  commencement  of  action  by.  25. 
de  cursu,  or  magistralia.  Id. 

praecipe,  or  si  te  fecerit  securum.  Id.  756.  costs  on.  116. 
in  Common  Pleas; 

jurisdiction  of  court  by.  35.  special.  118,  19.  159. 
common: 

quare  clausum  fregit;  history  of.  118,  19.  issues  out  of  Chancery.  803. 
cannot  be  connected  with  another,  to  avoid  statute  of  limitations.  25. 
outlawry  on.  139.  150. 
by  whom  issued.  119.  when  and  how  sued  out.  7c?.  120. 
form  of.  118.  direction.  120.  teste  and  return.  7c?.  121. 
amendment  of.  123.  769. 
declaration  by;  See  tit.  Declaration. 
in  ejectment:  520. 

commencement  of.  7c?.  venue  in.  434. 
need  not  repeat  original.  435. 
oyer  of,  cannot  be  demanded.  Id.  (e.)  637. 

should  be  shown,  on  tendering  declaration,  on  habeas  corpus.  410. 
issues  by:  See  tit.  Issues. 

award  of  venire  facias  on.  779. 
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ORIGINAL  WRIT, 

want  of,  aided  by  defendant's  undertaking  not  to  assign  it.  120.  657. 
verdict.  122.  954.  1229. 
error,  after  judgment  by  default,  &c.:  1226,  7.  1229, 
how  assigned.  1227.  confession  of.  1229. 
suing  out,  after  error  brought.  Id. 
certiorari  for.  1227,  &.c. 
proceedings  thereon.  1228.  1232. 
OVERSEERS;  See  tit.  Churchwardens  and  Overseers. 
actions  by,  on  bastardy  bonds.  7.  (k.) 
attornies  not  liable  to  be  chosen.  77. 
service  of  declaration  in  ejectment  on.  528. 
inquiry  of  damages,  in  actions  against.  623. 
OUTLAWRY,  in  civil  actions,  what.  *148. 
in  separate,  or  joint  actions.  Id.  377.  428. 
on  pone,  or  recordari,  &c.  419,  20. 
forfeiture  upon;  148.  in  criminal  cases.  160. 
waiver  of  women.  148. 
upon  mesne  process.  149.  final  process.  Id. 
in  C.  P.  on  common  or  special  original.  Id. 
lies  not,  in  Exchequer.  Id. 
writ  of  exigi  facias,-  Id.  *150. 
allocatur  exigent.  150. 

proclamation;  150,  1.  foreign  proclamation.  Id. 
proceedings  on  exigent: 

arrest.  Id.  voluntary  appearance.  Id.  bail.  Id.  151.  supersedeas.  Id. 
judgment  of,  or  waiver.  152. 
capias  utlagatum;  *153. 

cannot  be  sued  out  after  death  of  parties,  in  C.  P.  Id. 
general;  Id.  form  of.  Id.  153. 

proceedings  on;  Id.  154.  against  bankrupt.  154. 
bail.  Id.  bail-bond.  Id. 
special;  155,  6. 

proceedings  on:  Id. 

inquisition.  Id.  return.  Id. 
transcript  into  Exchequer.  Id. 
venditioni  exponas.  Id.  scire  facias.  Id. 
levari  facias.  Id.  157.  bill  of  discovery,  &.c.  Id. 
poundage  on.  1084. 
prisoner  in  custody  on,  not  discharged  by  bankruptcy.  155. 
how  to  obtain  satisfaction  from  outlaw's  property.  157. 
of  reversing  it,  by  writ  of  error,  or  motion:  158. 
on  motion,  for  error  in  fact.  158. 
appearance.  158. 
bail.  See  tit.  Bail. 
in  joint  action.  157.  159. 
in  Common  Pleas;  159. 

after  death,  or  marriage  of  plaintiff.  159. 
costs;  Id.  for  not  declaring  after  reversal  of,  in  C.  P.  428. 
restitution.  160. 

limitation  of  actions,  after  reversal.  14. 
determines  by  death.  163. 

of  one  defendant,  effect  of,  after  death  of  another.  1169. 
how  reversed,  on  death.  163. 
pleading  death,  &.c.  in  Exchequer.  Id. 
judgment  thereon.  Id. 
writ  of  amoveas  manus.  Id.  164. 
declaration  after.  147.  158.  n.  424,  5. 
plea  of,  in  abatement.  685.  694. 
bar.  696. 
after  last  continuance.  900.  902,  3. 
after  judgment.  1068. 

in  civil  suit,  considered  as  an  execution,  within  stat.  8  Ann.  c.  14.  p.  1054,, 
landlord's  remedy  after  distress,  and  outlawry  reversed.  Id. 
OXFORD, 

claim  of  conusance,  by  university  of.  682.  684. 
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OYER, 

of  deeds,  fcc.  in  what  cases  demandable;  450.  (a.) 

by  defendant.  635.  plaintiff.  Id. 
by  and  of  whom  demanded.  Id. 
cannot  be  dispensed  with  by  court.  636. 
when  necessary  to  be  demanded  during;  same  term.  Id. 
what  must  be  delivered  under  it.  635. 
articles,  referred  to  in  bond,  not  demandable.  635. 
records:  636,  7.  800. 

original  writs.  439.  637.  mesne  process.  145,  6. 
demand  of,  at  what  time  to  be  made:  450.  (a.)  474.  637.  « 

insisting  upon.  637.  contesting.  Id. 
no  settled  time  for  plaintiff  to  give  it,  in  K.  B.  Id.  638. 
time  for  giving  it,  in  C.  P.  637.  (i.) 

party,  of  whom  demanded,  must  carry  deed,  he.  to  his  adversary.  635. 
in  what  time  it  must  be  given  by  defendant.  638. 
judgment  for  not  giving  it.  Id. 

setting  forth  the  whole  deed,  &c.  611,  12.  638. 
what  use  may  be  made  of  it  in  pleading.  450.  (a.)  638. 
time  to  plead  or  reply  after.  482.  638. 
inserting  deed  on,  in  plea.  638. 
praying  it  may  be  enrolled,  in  replication.  Id. 
OYER  and  TERMINER, 

commission  of.  38. 


PALACE,  royal,  privilege  of.  240. 
PALACE  COURT, 

procedendo  awarded,  in  action  on  bail  bond  in.  *414. 
PAPER  BOOK;  See  tit.  Issues. 

when  delivered  to  judges,  in  K.  B.  510.  796,  7.  C.  P.  511. 
in  error.  1234. 
PAPER  DAYS;  509,  10.  argument  of  causes  on.  Id. 
PARISH;  439. 

when  not  necessary  to  be  stated  in  declaration.  Id. 
description  of.  440. 

registers  of  christenings,  &c.  852.  indentures,  books  for.  Id. 
PARISH  BOOKS,  inspecting;  647. 

rule  for,  absolute  in  first  instance.  Id. 
officers,  costs  in  actions  against.  See  tit.  Costs. 
PARK-KEEPER,  justification  by.  698. 
PARLIAMENT, 

writ  of  error  in;  1192,.  3,  4,  5. 

formerly  abated,  by  prorogation  or  dissolution  of.  1220. 
PAROL  DEMURRER.  685.  697.  1174.  1233. 
PARTICULARS, 

of  residences  and  additions  of  parties,  calling  for.  578.  686. 
of  plaintiff's  demand;  642,  &ic. 

in  what  cases  demandable :  642. 

in  assumpsit,  or  debt  for  goods  sold,  &c.  Id. 
of  objections  to  abstract.  Id. 
debt  on  bond,  for  performance  of  covenants,  &c.  643. 
when  there  is  a  general  form  of  declaring.  Id. 
in  ejectment.  552.  643. 
in  what  cases  not  demandable: 

in  special  assumpsits,  &c.  643. 
actions  for  wrongs.  Id. 
summons  for;  642. 

when  taken  out.  Id. 

before  appearance.  Id. 

after  previous  order  for  time  to  plead,  &c.  484.  644. 

order  on:  642. 

how  far  a  stay  of  proceedings.  Id. 

defendant  must  undertake  by,  to  plead  issuably.  Id. 

make  some  admission,  in  favour  of  plaintiff.  Id. 


INDEX.  1 397 

PARTICULARS, 

of  plaintiff's  demand; 

forms  of,  referred  to.  642.  (y.) 
how  given.  644,  5. 

sufficient,  if  they  convey  the  requisite  information,  though  inaccurately 

drawn  up.  644. 
must  not  be  merely  an  echo  of  counts  in  declaration.  645. 
erroneous  date  in,  will  not  vitiate.  Id. 
evidence  on.  644,  5,  6. 

time  to  plead,  after  delivery  of,  in  K.  B.  482.  643.  C.  P.  Id. 
in  Exchequer.  643. 
of  defendant's  set  off;  Id.  644. 

summons  and  order  for.  Id. 
form  and  effect  of.  644.  (x.) 
consequence  of  not  delivering.  646. 
summons  and  order  for  further  particulars.  563.  642.  644. 

to  amend  particulars:  644.  costs  on.  644,  5. 
effect  of,  at  trial.  645,  6. 

no  ground  for  striking  out  inapplicable  counts.  668. 
PARTITION, 

amendment  in,  of  declaration,  and  sheriff's  return.  755. 
PARTNERS, 

affidavit  of  debt  by.  189. 
distraining  effects  of.  129. 
actions  by  or  against;  6,  7. 

pleas  in.  686,  7.  set  off  in,  when  allowed.  717. 
executions  against.  1046,  7.  signing  note,  on  Lords'  act.  388. 
attornies,  liability  of;  to  penalties.  73. 
execution  of  warrant  of  attorney,  by  one  of  several.  594. 
PASTURE, 

justification  under  rights  of  common  of.  698. 
PATENT, 

action  for  infringing;  653,  4. 

venue  in.  Id.  evidence  in.  662. 
scire  facias  for  repealing:  1139,  40.  1142,  &,c.  and  see  tit.  Scire  Facias. 
venue  cannot  be  changed  in.  654.  costs  in.  1145. 
PAUPERS, 

what.  *112. 

when  and  how  admitted  to  sue  in  forma  pauperis.  Id. 

effect  of  such  admission.  Id.  113. 

opinion  of  counsel,  or  certificate,  necessary.  Id. 

not  liable  to  costs.  Id.  may  receive  them.  Id. 

how  answerable  for  delay.  Id.  staying  proceedings  in  ejectment  by.  Id. 

not  allowed  to  defend  in  forma  pauperis.  *112. 

entitled  to  issue  money.  784. 
may  have  trials  at  bar.  808. 

must  pay  costs,  for  not  proceeding  to  trial,  in  C.  P.  819. 
aliter,  until  dispaupered,  in  K.  B.  113.  819. 
PAYMENT, 

when  presumed,  in  debt  on  bond  or  judgment.  17,  18,  19. 
to  attorney  or  agent,  when  payment  to  principal.  111. 
of  debt  after  action  brought.  677.  (p.) 

money  into  court.  See  tit.  Money. 
plea  of,  in  debt  on  bond.  17,  18.  702.  by  heir  or  devisee.  697. 
when  pleaded,  or  given  in  evidence.  699,  700  702.  1182. 
without  acquittance,  how  pleaded  at  common  law.  951. 
PEERS, 

how  proceeded  against;  25.  34.  86.  97. 120.  129.  132,  133,  &.c.  158. 163. 
cannot  be  bail.  247.  269. 

attached,  for  non-payment  of  money.  217. 

non-performance  of  award.  888. 
taken  in  execution.  129. 1065,  6. 
liable  to  attachment,  for  contempt  of  process.  217.  857. 
bail  of,  discharged.  314,  15. 
PENAL  ACTIONS, 
limitation  of.  13,  14. 
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PENAL  ACTIONS, 

against  attornies,  &c.  for  practising  without  certificate.  72, 3. 
when  brought  in  the  superior  courts.  566,  7,  8. 

at  the  assizes,  &c.  Id. 
process  in,  need  not  state  the  character  in  which  plaintiff  sues.  266, 
declaring  by  the  bye,  in  C.  P.  429. 
venue  in.  431,  2.  arrest  in.  192. 
may  be  commenced  by  latitat.  166. 
prosecution  by  collusion,  consequence  of.  603. 
compounding.  See  tit.  Compounding  Penal  Actions. 
staying  proceedings  in,  on  payment  of  penalty.  586. 
on  stat.  21  Jac.  I.  c.  4.  p.  567,  8. 

other  statutes.  568,  &c. 
till  security  be  given  for  costs.  579,  80,  81. 
discovery  of  plaintiff's  place  of  abode  in.  579. 
entitling  plea  in.  610. 
changing  venue  in.  654. 
double  pleas  not  allowed  in.  707. 
amendments  in,  at  common  law.  755.  767,  8. 

by  statute.  769.  959.  adding  continuances.  733. 
of  judgments.  976. 
not  within  16  &  17  Car.  II.  c.  8.  p.  1208. 
issue  money  in.  784. 

judgment  as  in  case  of  nonsuit  in.  826,  7,  8. 
trial  of,  when  it  cannot  be  put  off.  832.  (y.) 
notice  to  produce  deeds,  &c.  on  whom  served.  853, 4. 
evidence  in,  after  removal  on  stat.  38  Geo.  III.  c.  52.  p.  781. 
variance  between  declaration  and  evidence  in,  when  not  material.  436,  7.  {i.) 
damages  in,  not  recoverable  by  common  informer.  449.  920. 
remittitur  of.  976.  judgment  reversed  for.  1237. 
posteas  in.  932.  (t.) 
judgments  in;  976. 

as  in  case  of  nonsuit.  823.  827,  8. 
costs  in.  See  tit.  Costs. 
within  stat.  32  Hen.  VIII.  c.  30.  p.  959. 

error  lies  in  Exchequer  Chamber,  when  part  of  penalty  is  given  to  the  king. 

1194. 
PENALTIES, 

for  practising  as  attornies,  without  being  admitted.  55,  6. 
against  attornies,  &c.  for  practising  without  certificate.  72,  3. 
relating  to  customs  and  excise,  lotteries,  and  stamp  duties,  how  recovered.  568. 
on  game  laws,  &c.  distress  for.  572.  (Z>.) 
for  non-residence.  See  tit.  Non-Residence. 
difference  between,  and  stipulated  damages.  193.  (Z».) 
arrest  not  allowed  for.  173.  184,  5. 
when  considered  as  the  debt  at  law.  193.  586. 
staying  proceedings,  in  actions  for.  567,  &c.  on  payment  of.  586. 
pleas  in  debt  for.  701. 
cannot  be  set  off.  716. 

damages  and  costs,  in  actions  against  justices,  for  levying.  924.  1006. 
execution  when  not  allowed  for.  1035. 1160. 

of  forfeited  recognizances  of  bail  to  attachments,  not  applicable  to  payment  of 

debt  and  costs.  1088. 
PEREMPTORY  DAYS.  511,  12. 

PAPER,  in  K.  B.  511. 
C.  P.  512. 
UNDERTAKING.  See  tit.  Judgments  as  in  case  of  Nonsuit. 
PERFORMANCE, 
plea  of.  695. 

when  pleaded,  or  given  in  evidence.  699,  700, 
replication  to  plea  of.  740.  742. 
PERJURY;  193. 

by  bail.  276.  279. 

bill  of  indictment  for,  no  ground  for  staying  proceedings.  572. 938. 

conviction  of,  ground  for  new  trial.  938. 
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PER  MINAS, 

must  be  pleaded,  in  debt  on  bond.  702. 
plea  of,  not  formerly  signed,  in  C.  P.  725.     • 
PERSON, 

pleas  in  abatement  to.  See  tit.  Pleas  and  Pleading. 
PETITION, 

of  right,  to  king.  1120.  1123. 
to  court; 

for  day  rules.  376,  7,  8.  514. 

relief  against  extortion  of  gaolers,  &c.  514. 
on  Lords'  act.  514,  15.  381.  384. 
judge  at  chambers; 

for  paupers.  514,  15.  *112. 
infants.  113.  514,  15. 
master  of  rolls; 

for  original  writ,  124,  5.  515.  1229. 
attorney  general; 

for  allowance  of  writ  of  error.  515.  1196. 
House  of  Lords; 

to  return  certiorari  by  a  short  day.  1228. 

have  cause  appointed  for  a  short  dav.  1235. 
PETITIONING  CREDITOR;  See  tit.  Bankrupt. 
PEWS.  See  tit.  Seats  in  Churches. 
PLAC1TA;  867.  1230.  1234,  5". 

in  K.  B.  791.  867.  948. 1230.  C.  P.  791.  867.  949. 
Exchequer;  780.  791.  869.  Chamber.  1234,  5. 
PLAINT, 

levied  in  inferior  court,  before  cause  of  action,  no  ground  of  error.  87. 
in  trespass;  166. 

proceedings  on.  Id.  167. 
in  replevin.  419. 
PLEA  ROLL;  41.  (b.)  187.  various  significations  of.  786.  (x.) 
entries  on;  See  tit.  Molls. 

of  continuances.  732,  3. 
amendment  of.  764.  by.  769,  70. 
filing,  to  move  for  a  suggestion,  &.c.  496. 
when  brought  in.  788,  9,  90. 
PLEAS" and  PLEADING, 
general  order  of.  680. 
time  for  pleading; 

prisoners,  in  custody  of  marshal.  363.  469.  sheriff  &c.  348. 
upon  certiorari,  or  habeas  corpus.  *415.  475.  479. 
pone,  or  recordari,  &c.  421. 
original  writ,  or  bill  of  Middlesex,  he: 
formerly.  475. 
at  this  day; 

when  plaintiff"  declares  absolutely.  476.  de  bene  esse.  462.  476. 

how  reckoned.  476. 

in  Cpmmon  Pleas:  476,  7,  8. 

when  declaration  is  filed  on  essoin  day.  478. 

after  essoin,  on  or  before  appearance  day.  Id. 
appearance  day.  Id.  de  bene  esse.  477,  8. 
days  are  reckoned  exclusively.  Id. 
after  imparlance.  478. 

changing  venue.  480. 

demanding  oyer,  in  K.  B.  Id.  638.  C.  P.  481. 
delivering  bill  of  particulars,  in  K.  B.  481.  643.  C.  P.  Id. 
giving  security  for  costs,  in  C.  P.  481. 
amending  declaration,  in  K.  B.  Id.  763.  C.  P.  481. 
judgment  of  respondeat  ouster.  694. 
to  the  jurisdiction.  691.  in  abatement.  Id. 

pleas  in  bar  cannot  be  pleaded  before  bail  perfected.  477.  612. 

691,  2. 
may  be  delivered  at  any  time  before  judgment.  613. 
cannot  be  delivered  after  ten  o'clock  at  night.  505.  724. 
further  time  to  plead;  482. 
Vol.  II.— 77 
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PLEAS  and  PLEADING, 
time  for  pleading1; 

further  time  to  plead;  • 

motioji  fort  3 82.  495.  how  reckoned.  483.  month  what.  Id. 
to  the  jurisdiction;  680. 

in  local  actions.  Id. 

ejectment.  Id.  681.  transitory  actions.  681. 
when  to  be  pleaded.  474,  5.  691.  mode  of  concluding-.  690. 
must  be  pleaded  in  person,  and  with  only  half  defence.  689. 
in  abatement; 

to  the  person  of  plaintiff.  680.  685. 

defendant.  468.  646.  680.  685,  6,  7. 
count.  680.  687. 
writ;  Id.  694. 

form  of.  451,  2.  6S0.  687.  690.  action  of.  680.  689. 
for  matter  apparent.  687.  extrinsic.  Id. 

variance  between  writ  and  count.  Id. 
mistatement  in  traverse  in,  cause  of  special  demurrer.  690. 
not  amendable.  Id. 
in  scire  facias.  1174.  1181,  &c. 
general  requisites  of.  689. 
may  be  pleaded  by  attorney.  Id. 
beginning'  and  conclusion  of.  Id.  690. 
cannot  be  pleaded,  before  declaration  or  appearance.  691. 
until  defendant  has  put  in  bail.  477.  692. 
after  full  defence.  689. 

staying  proceeding's  on  bail-bond.  327. 
when  to  be  pleaded:  474.  691. 

before  imparlance.  Id.  bail  perfected.  691. 
must  be  verified  by  affidavit.  692,  3. 
signed  and  filed,  in  K.  B.  Id. 
filed  or  delivered,  in  C  P.  Id. 
calling  for  residences  and  additions  of  parties.  578. 
replying  or  demurring  to.  693. 
withdrawing  demurrer  to.  690. 

writ  may  be  abated  in  part,  and  stand  good  for  remainder.  694. 
time  to  plead,  after  judgment  of  respondeat  ouster.  693,  4. 
in  what  cases  a  second  plea  in  abatement  is  allowed.  Id. 
in  bar,  what.  695. 
in  denial; 

of  the  whole  cause  of  action.  Id.  part  of  it.  Id.  701. 
in  confession  and  avoidance; 

by  matter  precedent.  695.  subsequent.  Id. 
by  way  of  estoppel.  695.  to  extents.  959.  1124,  5,  6.        i 
what  is  aided,  or  waived  by.  78,  9. 124. 
in  actions  on  bail-bonds.  305. 
general  issue,  what.  695. 

in  assumpsit.  Id.  covenant.  Id.  720. 

debt  on  simple  contract.  695.  specialty.  Id.  record.  Id. 
scire  facias.  Id.  case.  697.  detinue.  Id. 
replevin.  Id.  trespass  vi  et  armis.  Id. 
when  proper  to  be  pleaded.  699,  k.c. 
what  may  be  given  in  evidence  on; 
in  assumpsit.  699.  covenant.  700. 
debt  on  simple  contract.  Id. 

bond,  or  other  specialty.  Id.  701,  2.  record.  702. 
case.  Id.  703.  detinue.  704. 
trespass  to  persons.  Id. 

personal  property.  Id.  real  property.  Id. 
against  justices.  &c.  Id.  705. 
pleas  amounting  to:  705. 

of  colour;  implied.  Id.  express.  Id.  706. 
engrossing.  723. 

delivering  or  entering  in  K.  B.  Id.  724:  filing,  in  C.  P.  724. 
may  be  filed  with  clerk  of  judgments,  in  K.  B.  613.  (g.) 
when  delivered,  must  be  drawn  up  at  length,  in  C.  P.  724,  5. 
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PLEAS  and  PLEADING, 

in  bar; 

general  issue: 

need  not  be  signed.  724.  waiving.  725. 

withdrawing1,  to  plead  it  denovo,  with  notice  of  set  off,  &ic.  495.  672. 

720.  722.  725. 
and  pleading  speciallv,  in  K.  B.  725. 
C.  P.  726. 
statute  of  limitations,  in  C.  P.  formerly 
refused.  726. 
special  pleas, 

in  actions  upon  contracts; 
between  the  parties: 
in  avoidance.  695. 

performance;  Id.  excuse  of.  Id. 
discharge.  Id.  696. 
by  executors  and  administrators.  697.  heirs,  and  devizees.  Id. 
in  actions  for  wrongs,- 

in  justification,  or  excuse:  Id.  698. 

in  case,  for  libels,  or  words..  697.  703. 
trover.  703.  replevin.  See  tit.  Replevin. 
trespass  to  persons.  698. 

personal  property; 

for  taking-  cattle,  or  goods.  Id. 

killing  dogs.  Id.   cutting  ropes.  Id. 
real  property.  Id. 
generally;  in  justification  or  excuse.  Id.  699. 
discharge.  699. 
v/hen  necessary; 

in  assumpsit.  700.  covenant.  Id. 
debt  on  simple  contract.  Id. 

for  rent.  Id.  qui  tarn.  Id.  701.  for  a  penalty.  701. 
on  bond,  or  other  specialty.  700,  701,  2.  record.  702. 
trover.  703.  action  for  words.  Id.  libel.  Id.  escape.  701.  703,  4. 
detinue.  704.  trespass.  Id.  705. 
sh&m,  subtle,  and  ensnaring  pleas  discountenanced.  610,  11,  12. 
in  King's  Bench; 

signing:  724.  origin  and  reason  of.  Id.  (k.) 
filing-  or  delivering.  Id.  what  must  be  delivered.  Id. 
striking  out  and  giving  general  issue:  725,  6. 
motion  for.  726.  rule  to  abide  by.  491.  726,  7. 
in  Common  Pleas; 

delivering  or  filing.  724,  5.  signing.  725. 
waiving  or  withdrawing.  726,  7. 
rule  to  abide  by,  not  used.  491.  ff.J  727. 
single  or  double: 

at  common  law.  706.  by  stat.  4  Jinn.  c.  16.  Id. 
determinations  upon  this  statute.  707.  in  quo  warranto.  708,  9. 
what  pleas  may  or  may  not  be  pleaded  together,  in  general.  707. 

in  C.  P.  Id.  708. 
motion  for  leave  to  plead  several  matters: 

in  King's  Bench.  709.  Common  Pleas:  Id.  when  made.  710. 
rule  to  plead  several  matters; 

in  King's  Bench.  709.  Common  Pleas:  494.  709. 

when  drawn  up  of  course,  on  a  Serjeant's  hand.  709.  nisi:  Id. 

service  of.  710.  making  absolute./*/, 
absolute:  Id. 

copy  of,  annexed  to  plea.  Id. 
erroneously  entitled.  710. 
judge's  order  for,  in  vacation.  710. 
all  double  pleas  must  be  filed,  in  K.  B.  724. 

signed,  in  C.  P.  725. 
consequences  of  pleading  double  without  leave  of  court.  710. 
its  not  appearing  that  leave  was  obtained.  Id. 
costs  on  double  pleading.  710,  &c. 
in  general,  their  qualities  and  conditions.  459,  713,  14. 
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PLEAS  and  PLEADING, 

in  bar; 

general  pleading-,  in  what  cases  allowed.  714.      i 
mode  of  pleading  seisin  of  corporation.  445.  (/>.) 

setting  out  deeds,  &c.  on  oyer.  450.  (&.)  611,  12.  638. 
conclusions  of.  714,  15. 

when  defendant  must  plead  issuably.  477,  8,  9.  610,  11.  614.  642. 
what  are  issuable.  610,  11. 
when  delivered.  505. 
in  what  attorney's  name.  /(/.  613.  725. 
searching  for,  in  K.  B.  609.  C.  P.  Id. 
adding;  495.  726,  7.  or  withdrawing,  rule  for.  495. 
abiding  by.  726,  7.  striking  out.  Id. 
setting  aside.  474.  485.  611,  12.  691,  2,  3.  730,  731. 
replications, 

in  denial;  730.737,  8. 

of  the  whole  plea.  737,  8.  741. 
part  of  it;  Id. 
with  a  traverse:  Id. 

what,  and  when  necessary.  738,  9. 
rules  respecting  it.  Id.  added,  after  verdict.  956. 
in  confession  and  avoidance;  739. 

by  matter  precedent.  Id.  subsequent.  Id. 
by  way  of  estoppel.  79.  730.  739.  on  extents.  1126,  7. 
qualities  of.  740.  must  not  be  double.  Id. 

may  contain  several  distinct  answers,  to  different  parts  of  plea.  Id. 
with  a  proicstandu.  See  tit.  Prutestando. 
must  be  consistent  with  declaration.  743. 
departure,  what.  Id. 

instances  of;  Id.  744. 

as  to  time  and  place.  744.  how  taken  advantage  of.  Id. 
by  way  of  new  assignment: 

general  nature  of.  745. 
as  to  time.  Id. 

place.  Id.  746,  7.  other  circumstances.  746. 
when  proper,  and  when  not.  746,  7. 
must  be  certain.  747. 
pleas  to.  Id.  mode  of  concluding.  748. 
conclusions  of.  741.  747,  8. 
demand  of,  when  necessary.  730. 
when  delivered  or  filed,  in  K.  B.  748.  C.  P.  Id. 

signed.  Id. 
waiving,  on  extents.  1127,  8. 
rejoinders,  sur-rejoinders,  rebutters,  sur-rebutters,  kc.  748,  9. 

when  signed,  in  C.  P.  Id.  delivering  or  filing.  Id.  on  extents.  1127. 
rejoining  gratis.  484.  demand  of  sur-rejoinder,  &c.  749. 
amendment  of  pleas,  replications,  fcc.  765,  6.  903. 
plea  or  replication  bad  in  part,  is  bad  in  Mo.  750. 
of  nultiel record,  how  concluded:  800. 
replication  to.  Id. 
replication  of  nultiel  record,  how  concluded:  Id.  801. 

•rejoinder  to.  801. 
pleas  puis  darrein  continuance,-  what.  899. 

when,  and  in  what  cases,  pleadable.  877.  899,  900,901,  2.  1184,5 
when  pleadable  in  bank,  or  at  nisiprius.  901.  nunc  pro  tunc.  Id. 
in  abatement;  902. 
peremptory.  Id. 
conclusion  of.  Id. 
after  bringing  money  into  court.  675,  6. 
in  bar;  902. 

form  of,  at  the  assizes.  Id. 
conclusion  of.  Id. 
waiver  of  former  bar.  Id. 
must  be  certain.  Id. 
how  restrained.  903. 
proceedings  on.  Id.  costs  on,  *1019.  n.  f . 
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PLEAS  and  PLEADING, 

other  pleas  pleadable  at  nisi  prius.  902,  3. 

pleadings  cannot  be  objected  to,  on  demurrer  to  evidence.  914. 

what  defects  in  pleadings  are  aided  after  verdict,  at  common  law.  950,  &c. 

are  cured,  as  matter  of  form,  by  statutes  of  jeofads.  955,  6. 
repleader;  935.  when  granted.  952,  3. 

rules  respecting.  Id.  issues  on,  by  whom  made  up.  773,  4. 
how  it  differs  from  judgment  non  obstante  veredicto.  953. 
costs  on.  952,  3. 
pleadings  in  ejectment.  547.  551.  680,  81.  and  see  tit.  Ejectment, 
scire  facias.  See  tit.  Scire  Facias,  error;  See  tit.  Error. 
PLEDGES,  by  original.  126.  by  bill.  449. 

want  of,  aided.  954,  5.  in  replevin,  liability  of.  1079. 
PLENE  ADMINISTRAVIT, 

plea  of,  general.  697.  special.  Id. 

when  it  may  be  pleaded  in  scire  facias.  1165.  1184. 
need  not  be  signed  or  filed,  in  K.  B.  724. 

affidavit  formerly  necessary  for  pleading  it,  with  another  plea,  in  C.  P. 

709. 
not  formerly  signed,  in  C.  P.  725. 
issue  on,  by  whom  made  up.  773. 
evidence  on.  428,  9.  776.  972. 

costs  on;  1012. 1016,  17.  on  acquittal  of  one  defendant.  1023. 
confession  of,  and  judgment  of  assets  quando,  &.c.  737. 
scire  facias  on.  1164,  5. 
PLURIES,  writs  of.  See  tit.  Ca.  Sa.  Fieri  facias,  and  Process. 
POINT  RESERVED;  495,  6.  931.  motion  for  nonsuit  after.  935.  941. 
POLICY  of  INSURANCE, 
actions  on; 

arrest  not  allowed  in,  without  an  adjustment,  &c.  194. 
declaration  in,  of  sums  assured,  Sec.  639. 
order  in,  for  plaintiff  to  produce  papers.  Id. 
changing  venue  in.  653. 

bringing  monev  into  court  in;  666.  670.  676,  7. 
effect  of.  676,  7. 
costs  on.  679. 
consolidation  rule,  what.  664,  5,  6. 

history  of.  664,  5. 
'     terms  imposed  on  defendant.  665. 
staying  proceedings  on.  584. 

setting  aside  proceedings,  on  bringing  money  into  court.  665. 
opening.  Id. 

motion  for  leave  to  take  out  execution,  after  verdict  for  plaintiff.  494. 

1034. 
in  what  cases  verdict  is  conclusive,  and  in  what  not.  665,  6. 
proceedings  on,  in  C.  P.  666. 
relates  solely  to  verdict.  665. 
effect  of,  on  bringing  writ  of  error.  1188. 
evidence  of  interest  in,  on  execution  of  inquiry.  629. 
costs  in.  666.  679. 
setting  off  losses  and  returns  of  premium,  in  actions  for  premiums  on.  717, 

18,  19. 
POLTCY  BROKERS;  set  off  in  actions  against.  717,  18. 
POLLS,  challenging.  See  tit.  Jury. 
PONE,  or  si  tefecerit  securum.  117,  18. 
loquelam,  to  remove  replevin  cause ; 

what,  and  when  it  lies.  35.  415,  16. 
cause  for,  when  shewn.  418.  what.  Id. 
effect  of.  Id. 

return;  when  and  how  made.  Id.  418. 
what  is  good,  and  what  not.  Id. 
when  plaint  is  removed  under  it.  *419. 
proceedings  on: 

filing  writ,  and  return;  416,  17,  18, 19.  effect  of.  419. 

rule  to  appear.  419.  489.  process  to  compel  appearance.  420. 

appearance  of  defendant.  Id. 
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PONE, 

loquelam,  to  remove  replevin  cause; 
proceeding's  on: 

rule  to  declare.  Id.  420.  489,  90. 

for  time  to  declare.  419.  427.  490. 
demand  of  declaration.  420. 
declaration;  418.  de  novo.  Id. 
non  pros.  421.  procedendo.  416,  17.  421. 
rule  to  avow,  or  plead  in  bar.  421.  490. 
imparlance.  420. 
subsequent  proceeding's.  Id. 
per  vadios,  to  compel  appearance.  419. 
POPE'S  BULL,  or  LICENCE;  on  wbat  questions  evidence.  852. 
POPISH  RECUSANCY.  685.  694. 
POSSESSION,  sufficient  against  wrong-doer.  447. 
POSTEA,  what.  931. 

form  of;  on  verdict  for  plaintiff.  Id.  (~p.J 

nonsuit,  or  verdict  for  defendant.  Id. 
where  juror  is  withdrawn.  910.  (y.)  in  ejectment.  918. 
in  King's  Bench; 

when,  and  by  whom  entered.  931,  2.  marking.  932. 
must  be  brought  in,  before  motion  in  arrest  of  judgment.  496.  960. 
rule  for  bringing  it  in.  Id. 
in  Common  Pleas; 

when,  and  by  whom  entered.  932. 

delivered  to  prothonotaries.  Id. 
left  with  clerk  of  judgments.  Id.  965. 
staying  in  officer's  hands.  929. 
when  delivered  out,  in  C.  P.  932. 

new  one  ordered.  Id.  amendment  of.  769,  70.  925.  932,  3. 
in  what  cases  evidence,  and  in  what  not.  977. 
POST  OBIT  BOND;  600.  not  within  statute  8  &  9  W.  III.  c.  11.  §  8.  p.  633. 
POST  OFFICE,  books  of;  852.  inspecting.  647. 
POST  TERMINUM  ROLLS,  in  K.  B.  788.  C.  P.  786.  (x.)  789,  90. 
POUNDAGE;  1083,  4. 

when  sheriff  is  entitled  to,  and  when  not.  Id. 

levying,  on  statute  43  Geo.  III.  c.  46.  §  5.  p.  1035,  6.  1084. 

remedy  for;  1084,  5. 

against  sheriff,  when  excessive.  1085. 
on  extents.  1103.  1118,  19,  20. 
POWER  of  ATTORNEY, 

to  execute  lease,  in  ejectment,  on  vacant  possession.  532,  3. 
demand  money,  on  award.  890. 
PRACTICE  of  COURT,  when  pleadable.  1183. 
PRiECIPE;  See  tit.  Appearance,  Attornies,  Original  Writ,  and  Process. 

for  writ  of  entry,  amendable.  758,  9. 
PRiEMUNlRE.  685. 
PREROGATIVE.  See  tit.  King. 
PRESCRIPTION;  450.  Id.  n. 

for  sole  and  several  pasture,  &c.  Id. 
right  of  way  by.  698. 
PRESUMPTION, 

of  payment  or  release,  in  debt  on  bond.  18,  19.  Addenda  to  p.  18. 

in  assumpsit,  when  statute  of  limitations  is  not  pleaded,  or  replied. 

PRISON  BOOKS;  how  far  evidence  of  commitment.  *356. 
PRISONERS;  jurisdiction  over.  34. 

cannot  commence  or  prosecute  actions,  when  attornies.  80. 

may  put  in  and  justify  bail,  in  vacation.  303,  4. 

protection  of,  against  oppression  and  exaction.  379. 

gaol  fees,  payable  by,  abolished,  except  in  certain  cases.  Id. 

allowances  for  subsistence  of.  Id. 

irregularity  in  proceedings  against,  how  waived.  563. 

warrants  of  attorney  by.  594,  &c. 

in  France,  not  obliged  to  give  security  for  costs.  580. 

on  criminal  account;  342. 
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PRISONERS;  on  criminal  account; 

cannot  be  charged  with  civil  action,  without  leave.  349. 

brought  up  by  habeas  corpus,  to  be  charged  with  civil  action, 

in  C.  P.  Id. 

on  civil  account; 

commencing  actions  against: 

in  King's  Bench.  104.  Common  Pleas.  105.  Exchequer.  Id. 
in  custody  of  sheriff,  &c.;  343. 

when  and  how  bailed.  212,  Lc. 

treatment  of.  251,  &c. 

proceedings  against,  previous  to  pha: 

by  same,  or  different  plaintiff.  345,  &c.  349. 

bill  against.  345. 

declaring  against;  341,  2,  3.  346.  in  debt.  344. 

time  for;  344,  5.  423.  on  recaption,  on  escape  warrant.  347,  8. 

further  time  for.  374,  5.  425,  6. 

mode  of,  in  K.  B.  344,  5,  6.  in  C.  P.  Id.  347.  in  Exchequer.  344. 

affidavit  of  delivery,  &c.  346,  7. 

when  and  how  discharged,  for  not  declaring,  in  K.  B.  344,  5.  C.  P.  Id. 

Exchequer.  Id. 
times  for  appearing  and  pleading.  349. 
demand  of  plea,  &c.  Id.  350. 
notice  of  filing  plea,  when  necessary.  Id. 
plea  pleaded  before  declaration  filed,  good  in  C.  P.  350. 
may  be  brought  up  by  rule,  in  same  court.  Id.  359. 
removal  of,  by  habeas  corpus  cum  causd,  &c.; 

from  sheriff's  custody,  to  that  of  marshal  or  warden.  349,  50.  354. 
marshal's  custody,  to  that  of  warden,  or  vice  versd.  Id. 
prison  of  inferior  court.  351.354. 
by  habeas  corpus  ad  testificandum.  858,  9,  60. 
proceedings  against; 

on  removal  to  or  from  the  Fleet,  or  King's  Bench  prison: 
before  declaration.  *353.  371. 
after  declaration.  354.  363.  372. 
in  custody  of  marshal;  343. 
bill  against.     See  tit.  Bill. 
proceedings  against,  previous  to  plea; 

by  same  plaintiff,  for  same  cause  of  action:  354,  5,  6,  7,  8,  9. 
by  bill;  86.  358.  in  vacation.  363. 

original  writ.  357,  8. 
on  render  after  declaring,  &c.  new  declaration  unnecessary.  358. 
time  for  declaring  on  removal,  commitment,  or  render  in  discharge 

of  bail.  358,  9. 
further  time.  377.  *428. 
by  same  plaintiff,  for  different  cause  of  action.  354,  5,  6,  7.  *363. 
third  person:  Id. 

in  term.  *363.  vacation.  363. 
rule  as  to  detainer.  Id. 
time  for  pleading.  366. 
demand  of  plea.  Id. 
fees  payable  by.  45.  (rf.)  355.  376. 
rules  and  orders  for  government  of.  45.  (d.)  378. 
in  custody  of  warden;  343. 

actions  against,  how  commenced.  105. 
proceedings  against,  previous  to  plea: 

by  same  plaintiff,  for  same  cause  of  action:  358. 
beginning  of  declaration  against.  360.  (e.) 
time  to  declare,  in  C.  P.  359. 

Exchequer.  362. 
discharge  for  not  declaring  on  commitment,  or  render.  360, 
mode  of  declaring;  formerlv.  Id. 

on  statute  8  &  9  W.  III.  c.  27.  §  13.  Id.  362. 
removal  before  declaration.  362,  3. 
by  same  plaintiff,  for  different  cause  of  action.  363. 
third  person: 
mode  of  declaring.  364. 
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PRISONERS,  in  custody  of  warden; 

proceedings  against  previous  to  plea: 
by  third  person: 

affidavit  of  cause  of  action.  Id.  366. 

delivery  of  declaration,  unnecessary.  366. 
time  to  plead.  Id. 
rule  to  plead.  360.  365. 
demand  of  plea  unnecessary.  366. 
fees  payable  by.  46.  (b.)  378. 
in  custody  of  sheriff,  &c.  marshal,  or  warden; 
proceedings  against,  subsequent  to  plea: 

times  for  proceeding  to  trial,  or  final  judgment,  and  execution:  366. 
in  King's  Bench.  366,  7,  8".  Common  Pleas.  368.  Exchequer.  369. 
mode  of  proceeding  to  trial,  and  final  judgment:  370. 

plea.  Id.  issue.  Id.  notice  of  trial.  Id. 
mode  of  charging  in  execution;  Id. 

in  county  gaol;  in  K.  B.  Id.  C.  P.  372,  3. 

King's  Bench  prison.  370,  1,  2.  Fleet.  373.377. 
after  removal.  354.  372. 

when  defendant  is  in  prison  of  inferior  court.  372. 
consequences  of  charging  in  execution.  373. 
when  and  how  discharged; 
for  not  declaring: 

in  custody  of  sheriff,  &c.  345.  373,  4. 
King's  Bench  prison.  358,  9.  375. 
Fleet.  359.  375.  361. 
Exchequer.  361. 
for  not  proceeding  to  trial,  or  final  judgment,  and  execution.  366.  375. 
rule  or  order  for  supersedeas,  in  C.  P.  375. 
causes  to  prevent  their  discharge.  Id.  377. 
consequences  of  being  superseded,  or  supersedeable.  377. 
in  execution; 

treatment  and  subsistence  of.  242,  &c.  251,  &c.  379,  80.  1069. 
on  extents:  1095. 

relief  of.  381.  (a.)  1112,  13. 
in  K.  B.  may  be  charged  there  criminally,  by  a  justice's  warrant.  352. 

cannot  be  sent  by  a  justice  to  county  gaol.  Id. 
removal  of,  by  habeas  corpus.  1069.  1095. 
when  entitled  to  rules  of  prison,  and  when  not.  *379. 
how  relieved  by  insolvent  acts.  380. 
when  entitled  to  benefit  of  Lords'  act.  Id.  381,  &c. 
when  and  how  discharged  under  it;  383,  he. 
notice,  and  affidavit  of  service.  384. 
schedule,  and  what  must  be  included  therein.  Id.  388. 
petition,  and  certificate  of  copy  of  causes,  &.c.  385. 
rule  of  court,  in  town.  Id.  country.  *386. 
fresh  rule,  when  necessary.  386. 
when  brought  into  court;  Id. 

on  last  day  of  term.  Id.  503. 
before  justices  at  sessions.  386. 
may  be  brought  before  a  single  judge,  in  bail  court,  in  K.  B.  385. 
examination:  385. 

interrogatories;  Id.  386.  in  C.  P.  385. 
objections  to  schedule.  387. 
discharge.  386.  389. 
assignment  of  effects.  386,  7. 
when  not  entitled  to  discharge.  Id. 
remanding,  for  further  examination.  386. 
false  schedule.  Id.  387. 
on  making  allowance.  387. 
rule  of  court  on,  in  Exchequer.  Id.  (A.) 
allowance  to : 
note  for.  385,  6. 

discharge  for  non-payment  of.  389.  517. 
when  and  how  compelled  to  deliver  up  their  effects.  389,  &c. 
for  small  debts,  when  and  how  relieved:  391,  2,  3,  4,  5. 
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discharge  of,  on  stat.  48  Geo.  III.  c.  123.  391,  2,  3,  4,  5. 
under  general  insolvent  acts;  395,  &c. 
for  benefit  of  what  creditors.  385. 
confined  to  what  debts.  396. 
not  entitled  to  set  off  debt,  before  judgment  obtained  for  it.  1029. 
PRIVILEGE;  729.  816. 

of  parliament:  133,  &c.  163.  *218. 
from  arrest; 

personal.  215,  &c. 
local.  215. 

temporary.  215.  *239. 
how  taken  advantage  of.  232.  *237. 
of  suitor  from  arrest,-how  taken  advantage  of.  223. 
attornies,  &c.;  221,  &.c. 
writ  of.  76. 

when  allowed  against  privilege.  78. 
waiver  of.  Id.  79. 

when  and  how  pleaded.  67.  685,  6,  7.  692. 
in  what  time.  473. 
Serjeants,  and  their  clerks,  in  C.  P.  76. 
clerks  of  judges,  and  prothonotaries.  Id. 
new  writ  of  execution,  after  discharge  by.  1070,  71. 
PRIVITY,  of  Contract.  434.  Estate.  Id. 
PRIVY  SEAL.  1114,  15. 

PRIZE  MONEY;  staying  proceedings  in  action  for.  573. 
PROCEDENDO;  See  tit.  Habeas  Corpus.    , 

what,  and  when  it  lies,  and  when  not;  *412,  13,  &c. 
on  removal  by  certiorari,  or  habeas  corpus:  Id. 
after  return  filed.  415. 
by  re.  fa.  lo.  &c.'416.  419. 
PROCEEDINGS, 

setting  aside,  and  staying.  See  tit.  Setting  aside,  and  Staying  Proceedings. 
PROCESS, 

in  King's  Bench; 
by  original: 

summons;  125. 129,  30. 

testatum.  136. 
attachment;  126.  129,  30.  435. 

how  executed.  126. 
testatum  pone,  or  attachment.  Id.  127. 
distringas;  Id.  128,  9. 
testatum.  127. 136. 
issues  on.  127,  8.  504. 
not  affected  by  stat.  12  Geo.  I.  c.  29.  p.  129. 
against  corporations.  Id.  139. 

hundredors.  129. 139,  &c. 

peers,  and  members  of  the  House  of  Commons.  129. 133,  &c. 
capias;  144.  alias.  Id.  145,  6.  pluries.  Id.  testatum;  Id. 
a  good  commencement  of  action.  25. 
non  omittas.  144,  5,  6. 
in  counties  palatine.  120,  121.  145.  175. 
teste  and  return  of.  126.  145,  6.  amendment  of.  146. 
bailable.  192. 
not  bailable.  186. 
common  or  serviceable.  Id.  (b.) 
notice  to  appear  to.  186,  7. 
by  attachment  in  trespass.  164,  5. 

bill  of  Middlesex.  See  tit.  Bill  of  Middlesex, 
alias.  Id. 
pluries.  Id- 
latitat.  See  tit.  Latitat,  alias  capias.  Id. 
pluries  capias.  Id.  non  omittas  capias,-  167,  8. 
may  be  issued  in  first  instance.  168. 
should  correspond  with  previous  process.  Id.  454,  &.c. 
in  Wales,  and  Counties  Palatine.  171,  2.  in  what  manner  issued.  169. 
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PROCESS, 

in  King's  Bench; 

by  whom  signed.  Id.  when  sealed.  Id. 
praecipe,  &c.  Id. 
common;  /(/.  170. 
need  not  be  in  a  plea  of  trespass.  170. 
notice  to  appear  to.  180.  186,  7. 
special;  169,  70. 
acetiam:  170,  71. 

on  lottery  act.  171. 
against  bail.  /</. 
against  several  defendants.  168,  9. 
direction  of.  171,  2. 
teste.  172. 
return.  173. 

altering,  and  re-sealing.  168.  175. 
in  Common  Pleas; 

by  original  quare  clausum  j regit; 

similar  to  that  in  K.  B.  128.  summons;  129,  30. 
notice  on.  Id.  distringas,-  128,  9,  30. 
notice  on.  129,  30.  return  of.  128. 
alias  or  pluries.  Id.  504.  issues  on.  128,  9. 
when  defendant  is  abroad.  Id. 
against  one  of  several  partners.  129. 
by  capias  quare  clausum  f regit;  120.  173,  4. 
jurisdiction  of  court  by.  35.  86,  7. 

a  good  commencement  of  action,  to  avoid  statute  of  limitations.  24, 5. 174. 
cannot  be  connected  with  subsequent  writ,  of  same  nature.  25. 
common:  174. 
service  of.  187,  8,  9.  arrest  on.  174. 
declaring  on,  in  chief.  457. 

by  the  bye,  431.  in  joint  action.  464. 
special;  174. 

against  several  defendants.  169. 
ac  etiam;  Id. 

need  not  be  inserted  in  prxcipe.  Id. 
teste  and  return  of.  Id. 
by  continuance;  Id. 

how  tested.  Id. 
alias  or  pluries,  unnecessary.  Id. 
testatum;  Id.  175. 

into  county  palatine.  120,  121.  175. 
non  omittas.  175.  prxcipe,  k,c.  Id. 
in  King's  Bench,  and  Common  Pleas; 
by  original: 

summons  or  attachment;  130,  31. 
notice  on.  Id. 
service  of;  130. 
affidavit  of.  131. 
distringas;  130,  31. 

rule  for.  493.  notice  on.  130,  31. 
service  of;  130. 

affidavit  of.  131. 
appearance.  130,  31. 
in  Exchequer; 

against  members  of  the  House  of  Commons.  137. 
in  ordinary  cases; 

venire  facias  ad  respondendum.-  87. 176,  7. 
proceedings  thereon;  Id. 
when  defendant  is  abroad.  Id. 
distringas  ad  respondendum .-  176. 
"practice  of  issuing,  still  continues.  176.  n. 
affidavit  for  obtaining.  177. 
issues  on:  176. 

increasing.  Id.  (k.) 
alias  and  pluries.  Id. 
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UOCESS, 

in  Exchequer; 

in  ordinary  cases; 

subpoena  ad  respondendum;  176,  7.  and  see  tit.  Subpoena, 
quo  minus  capias,-  176,  7,  8.  praecipe  for.  178. 
bailable  against  some  defendants,  and  serviceable  against  others.  167. 
not  necessary,  when  there  are  two  writs  against  more  than  four  defendants,  to 

name  them  all  in  each  writ.  Id. 
when  to  be  returned.  180,  81,  2.  motion  to  quash.  179,  80.  186.  495. 
amendment  of.  146.  180. 
service  of  copy  of;  186,  k.c. 

in  what  cases.  186,  7.  of  what  process.  187. 
must  be  of  the  whole.  Id.  by  whom.  Id. 

on  defendant,  by  wrong  name.  188.  when.  187,  8.  505.  where.  188.  how;  Id. 
how,  when  defendant  keeps  out  of  the  way.  Id. 
in  jo'nt  action.  Id.  against  husband  and  wife.  Id. 
rule  to  set  aside.  189. 

irregularity  in,  when  and  how  taken  advantage  of.  1S9.  562,  3,  4. 
mistake  in  copy  of,  how  taken  advantage  of.  189. 
arrest  of feme  covert  on.  220. 

bankrupt,  on  subsequent  promise.  230. 
cannot  be  served,  and  notice  of  declaration  given,  at  same  time.  465. 
in  what  cases  void.  236.  fresh,  on  escape.  257. 
when,  and  how,  entered  on  roll.  181. 
in  ejectment,  declaration  considered  as  first.  519. 
contempt  of.  See  tit.  Attachment. 
for  bringing  in  jury.  See  tit.  Jury  ProcesSi 
of  execution.  See  tit.  Execution. 
original,  mesne,  or  final,  justification  under.  699. 
in  inferior  courts,  not  within  statutes  of  amendments.  769. 
error  in,  assignable  in  same  court.  1191. 
PROCESS  ROLL.  181.  787. 

PROCHEIN  AMY;  See  tit.  Infant,  who  is  usually  appointed.  113. 
entry  of  change  of.  113. 
liable  for  costs,  to  plaintiff's  attorney.  Id.  n. 
PROCLAMATION,  Writ  of;  159,  &c  foreign.  150.  return  to:  Id. 
PROCTORS, 

practising  without  certificates.  73. 
PROFERT  in  Curid.450.  1168.  1181. 
PROHIBITION, 

writs  of,  when  moved  for.  35. 
to  ecclesiastical  court,  in  suit  for  tithes.  982,  3. 
when  grantable  on  last  day  of  term.  503. 
suggestion  for,  amended  after  nonsuit.  754. 
issues  in,  may  be  made  up  by  defendant.  793. 
trial  by  proviso  in.  820. 
costs  in.  980.  982,  3. 
PROMISES,  to  pay,  or  re-pay  money,  &c.  Sec  tit.  Assumpsit. 

implied.  2,- 3.  express.  3,  4.  conditional.  23,  4. 
PROMISSORY  NOTES.  See  tit.  Bilk  of  Exchange,  and  Promissory  Notes. 
PROPERTY;  piea  of,  in  replevin.  697,  8.  trespass.  698. 
PROTECTION; 

writ  of.  216.  of  king's  debtor.  Id.  plea  of.  685. 
PROTESTANDO,  what,  and  its  effect.  742,  3. 
what  may,  or  may  not  be  taken  by.  Id. 
inoperative,  in  same  suit;  Id. 

when  issue  is  found  against  party  taking  it.  Id. 
PROTHONOTARIES;  office  and  duties  of.  40,  41.  787,  &.C 
fees  anciently  payable  to.  40.  (6.) 
report  of,  on  interrogatories.  488.  clerks  of.  787,  8,  9. 
PROVISO;  trial  by.  See  tit.  Trials. 

PUIS  DARREIN  CONTINUANCE.  See  tit.  Pleas  and  Pleading. 
PURCHASERS;  how  affected  by  judgments.  968,  9.  971,  Lc. 
PUTTING  off  TRIALS.  See  tit.  Trial. 
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Q. 
QUAKER; 

affirmation  by,  to  be  admitted  attorney.  Addenda  to  p.  81,  2. 

when  admissible  in  general,  and  when  not.  84. 
to  bold  to  bail.  201. 

not  sufficient  to  ground  attachment.  891. 
QUANTUM  MERUIT,  or  VALEBANT.  2. 
QUAHE  CLAUSUM  FREGIT,  original  writ  of.  See  tit.  Original  Writ. 

capias.  See  tit.  Process. 
QUAKE  IMPED1T,  inquiry  of  damages  in.  622,  3. 

by  the  king,  double  plea  not  allowed  in.  707. 
issues  in,  may  be  made  up  by  defendant.  703. 
trial  by  proviso  in.  820,  21. 
damages  in.  921.  costs  in.  980. 
QUARTER  SESSIONS,  books  of; 

inspecting.  646.  evidence,  of  what  nature.  852. 
QUARTO  DIE  POST,  123. 

QUASHING  write  of  capias  ad  respondendum.  179,  80. 186.  495. 
certiorari,  when  allowed  or  not.  405. 
scire  fdcias;  See  tit.-  Scire  Facias. 

costs  on.  982.  1176. 
error.     See  tit.  Error. 
.  QUEEN,  regent,  servants  in  ordinary  to,  when  privileged  from  arrest.  215. 
consort  or  dowager,  servants  to,  not  so  privileged.  Id. 
QUI  TAM  ACTIONS.     See  tit.  Penal  Actions. 
QUO  MINUS  CAPIAS.  105.  174. 176. 
QUO  WARRANTO, 

information  in  nature  of; 

how  considered.  649.  filing.  984. 

proceedings  in,  cannot  be  stayed,  till  security  be  given  for  costs.  581- 

inspection  of  corporation  books  in.  649. 

disclaimer  in,  allowed  to  be  entered  by  defendant,  without  costs.  984. 

consolidating.  664. 

pleading  statutes  of  limitations,  ike.  708,  9.  986,  7. 

ride  in,  when  defendant  neglects  to  settle  special  case.  930. 

new  trial  allowed  in,  after  verdict  for  defendant.  942. 

within  statutes  of  jeofails.  959. 

costs  in.  819.  980.  984.  986,  7. 

amendment  of  writ  of  error  in.  1218.  (n .) 

R. 

RATE  BOOKS.  852. 
RAVISHMENT  of  Ward.  1194. 
REAL  ACTIONS;  1.  jurisdiction  over,  in  C.  P.  35. 
amendment  of  count  in.  755. 
entries  of  proceedings  in.  786. 
damages  in.  921. 
costs  of.     See  tit.  Costs, 
scire  facias  in.  1152,  3. 
REAL  ESTATES,  of  traders  dying,  subject  to  their  debts.  970. 
REBELLION;  commission  of,  in  Exchequer.  175,  6. 
REBUTTERS.     See  tit.  Pleas  and  Pleading. 
RECAPTION,  on  fresh  pursuit;  227.  239.  256.  384. 

after  voluntary  escape,  not  in  general  allowed.  239.  256. 
by  bailiff,  before  return  of  writ.  250. 
after  negligent  escape:  239.  257. 

on  Sunday.  239.  must  be  pleaded.  703,  4. ' 
by  virtue  of  escape  warrant;  239.  256,  7. 

allowed  after  voluntary,  as  well  as  negligent  escape.  257. 
time  to  declare  after.  345.  349,  50.   . 
on  alias  attachment.  1070. 
RECOGNIZANCES,  what.  1131,  2. 
at  common  law;  Id.  1145,  6. 

to  the  king:  1089. 1096. 1131. 


INDEX.  1411 

RECOGNIZANCES, 

at  common  law; 
to  the  king: 

proceedings  on; 

by  levari  facias.  1088.  extent.  1091, 2A  3. 
scire  facias.  1090,  91. 1140,  &c. 
from  what  time  lands  are  bound  on.  1096. 
to  the  subject:  1131. 

before  whom  acknowledged;  Id.  1132.  in  London.  Id. 
must  be  enrolled.  801. 1132. 
time  for  enrolment  of.  1135.  («.) 
proceedings  on; 

by  levari  facias.  1088.  1135.  scire  facias.  1146. 
of  bail, 

to  the  action; 

in  King's  Bench; 

by  bill.  284. 1146. 
•  original;  Id. 

to  reverse  outlawry.  158,  9. 
after  judgment.  284. 
in  Common  Pleas;  Id.  1146. 

on  attachment  of  privilege.  41. 
after  bail  rejected,  for  rendering  defendant.  284. 
obligatory  by  caption.  1175. 
on  habeas  corpus.  411. 

in  ejectment,  on  stat.  1  Geo.  IV.  c.  87.  p.  518.  542.  919,  20.  1149. 

1208, 9. 
entry  of;  302.  787. 

by  whom,  when,  and  how  made.  Id. 
amendment  of.  302,  3. 
proceedings  on;  See  tit.  Bail,  and  Scire  Facias. 
staying.  576,  7,  8. 
striking  off  the  file.  340. 

to  attachment  for  contempt,  penalty  of,  not  applicable  to  payment  of  debt 

and  costs.  1088. 
interest  not  allowed,  on  affirmance  of  judgment  on.  1241. 
in  error;  1146. 1151,  2.  1204. 1210,  11.  and  see  tit.  Bail  in  error. 
in  ejectment.  1211, 12. 
form  of,  in  King's  Bench.  1212. 

Common  Pleas.  Id.  Exchequer.  Id.  (e?;) 
amendment  of.  1218, 19. 

proceedings  on.     See  tit.  Bail,  and  Scire  Facias. 

bail  in  error  not  required  on  award  of  execution  on,  after  judgment 

by  default.  1206,  7. 
for  costs  in  quo  warranto.  986. 
by  statute : 

on  statutes  merchant.     See  tit.  Statutes  Merchant. 
on  statutes  staple.  See  tit.  Statutes  Staple. 
in  nature  of  statute  staple:  1091,  2.  1132,  3,  4. 1145,  6. 
process  on; 

against  body,  lands,  and  goods.  1136.  liberate.  Id.  1137. 
from  what  time  they  bind  the  land; 

at  common  law.  1134,  5.  by  statute  of  frauds.  1135. 
registering,  in  Middlesex  and  Yorkshire.  Id. 
evidence  of.  850.  scire  facias  on.  See  tit.  Scire  facias. 
RECOGNISANCE  ROLL;  787. 

entries  on,  in  K.  B.  302,  3.  C.  P.  303. 
amendment  of.  /'/. 
RECORD;  See  tit.  Nul  tiel  Record. 

of  commitment,  by  court  in  execution.  356. 

when  removed  or  not,  on  certiorari,  or  habeas  corpus.  408,  9.  414,  15.  804. 
in  Exchequer.  869,  70. 
debts  of,  to  king.  1089.  1096. 
RECORD  of  NISI  PRIUS.  See  tit.  Nisi  Frius. 
RECORDARI  FACIAS  I.OQUELAM, 

what,  and  when  it  lies.  35. 416,  17.  1246. 
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RECORDARI  FACIAS  LOQUELAM, 

direction  of.  417.  form  of.  Id. 

cause  for,  when  shewn.  418.  what.  /(/. 

effect  of.  Id.  receipt  and  allowance.  Id. 

return; 

when  and  how  made.  Id.  419.  what  is  good,  and  what  not.  419. 
when  plaint  is  removed  under  it.  Id. 
proceedings  on: 

filing  writ,  and  return;  418,  19.  20,  21.  effect  of.  419. 

rule  to  appear.  420.  489,  90.  process  to  compel  appearance.  *420. 

appearance  of  defendant.  Id. 

rule  to  declare.  420.  489,  90.  rule  for  time  to  declare.  420.  425,  6.  490. 

demand  of  declaration.  420,  21. 

declaration;  420.  de  novo.  Id. 

when  to  be  delivered.  420. 
how  entitled.  Id. 
non  pros.  421.  procedendo.  416,  17,  18.  421. 
rule  to  avow,  or  plead  in  bar.  421.  489,  90. 
imparlance.  421.  subsequent  proceeding's.  Id. 
RECOVERY;  See  tit.  Judgment  Recovered. 
for  same  cause,  plea  of.  696.'  699.  702. 
when  pleaded,  or  given  in  evidence.  696.  700.  702. 
RECOVERY,  Common: 
amendment; 

of  writ  of  entry:  756.p7-sccipefoi\  758,  9.  return  of.  762,  3. 
warrant  of  attorney,  not  allowed.  758,  9.  judgment.  763. 
in  names  of  parties.  758,  9. 

description  of  premises;  759,  60,  61. 

by  increasing  quantity  of  land,  &c.  759,  60. 
situation  of  premises.  759.  761,  2. 
by  deed,  to  lead  or  declare  uses.  756.  enrolment  of  deed.  762. 

attested  copy  of  deed,  or  office  copy  of  enrolment,  not  allowed.  Id. 
how  far  back  seisin  in  tail  of  vouchee  must  be  shewn.  Id. 
remainder  man  in  tail  may  shew  cause  against.  Id. 
not  allowed,  when  suffered  by  insolvent  debtor.  763. 
cannot  be  made  on  last  day  of  term.  504.  763. 

affidavit  for,  must  state  that  possession  has  gone  -along  with  deed.  760. 
material  part  of  deed,  must  be  read  by  serjeaht,  or  officer  Of  court.  763. 
costs  of,  when  payable  by  attorney.  Id. 
entry  of,  on  plea  roll.  786. 
scire  facias,  on  error  to  reverse.  1174.  1230. 
RECTOR,  justification  by,  to  fetch  away  tithes.  698. 
RE-DISSEISIN;  damages  on  writ  of.  921. 

RE-EXCHANGE,  not  allowed,  on  bill  drawn  in  Scotland  on  England.  619. 
RE-EXTENT.  1137. 
REFERENCE,-  See  tit.  Arbitration.- 

how  far  a  stay  of  proceedings.  573.  876,  7. 
effect  of  agreement  to  refer.  876. 
to  master,  or  prothonotaries; 

to  compute  principal  and  interest,  on  bills,  &c:  617,  18,  19,  20. 

after  death  of  plaintiff.  619.  on  copy  of  stolen  bill.  Id.  620. 
in  action  on  money  bond.  588. 

mortgage.  618.  award.  Id. 
covenant,  for  payment  of  money.  Id. 
when  not  allowed.  Id.  619. 
rule  or  order  for; 

in  King's  Rench:  618.  when  obtained.  620. 
must  be  served.  Id.  how  served.  Id. 

service  of  notice  of  computing,  or  copy  of  master's  appointment, 

unnecessary.  Id. 
in  Common  Pleas:  618. 

notice  must  be  given  of  appointment  to  compute.  620. 
in  Exchequer.  618. 
allocatur  on,  conclusive.  484,  5,  6a. 
to  strike  out  superfluous  counts,  or  matter.  668. 
REGISTERING  JUDGMENTS.  See  tit  Judgments. 
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REGISTERS,  of  christenings,  &c.  852. 
REJOINDERS.  See  tit.  Pleas  and  Pleading. 
REJOINING  GRATIS.  478. 
RELEASE,  what.  9. 

when  presumed,  in  debt  on  bond.  18. 
plea  of;  696.  699.  702. 

may  be  pleaded  with  non  assumpsit.  707. 
by  nominal  plaintiff,  set  aside.  730, 31.  900. 

one  of  several  plaintiffs.  Id.  901. 
in  ejectment;  by  nominal  plaintiff.  731,  2.  by  lessor  of  plaintiff.  732.  900. 
when  pleaded,  or  given  in  evidence;  699.  702.  1182.  1184. 

after  last  continuance.  900,  901.  1184,  5. 
of  actions,  a  bar  to  scire  facias.  1139. 
errors,  plea  of;  1228.  1230.  1232.     r 

by  tertenants.  1174.  how  pleaded.  1232,  3. 
how  tried,  when  pleaded  in  Exchequer  Chamber.  1194. 
RELICTA  VERIFICATIONE.  See  tit.  Cognovit  Actionem. 
REMANETS;  817, 18.  855.  872.  paper  of,  in  C.  P.  512. 

fresh  notice  of  trial,  when  not  required  for  trials  of.  818. 
costs  on.  Id.  886,  7. 
REMEMBRANCE  ROLLS.  42.  (a.) 
REMITTITUR  of  Damages;  927.  in  penal  action,  &c.  after  error.  976. 

Record,  or  transcript  in  error,  when  necessary.  1244,  5. 
REMOVAL  of  CAUSES,  from  Inferior  Courts;  391.421. 
RENDER.  See  tit.  Bail. 
RENT;  avowry  or  cognizance  for:  697,  8. 
pleas  in  bar  to.  698. 
staying  proceedings,  on  payment  of.  586.  589,  90. 
payable  under  execution.  1053,  4, 5. 
RENT  CHARGE,  payment  of,  may  be  pleaded  in  bar,  in  replevin.  716. 
amendment  of  recovery,  by  inserting.  760. 
not  within  stat.  11  Geo.  II.  c.  19.  §  22.  p.  1013.  1025.  f» 
extendible  on  elegit.  1074,  5. 
RENT  SECK, 

not  extendible  on  elegit.  1075. 
REPAIRS, 

expenses  of  allowed,  on  staying  proceedings  in  ejectment  by  mortgagee.  591. 
REPLEADER;  See  tit.  Pleas  and  Pleading. 

costs  on.  952,  3. 
REPLEVIN, 

action  of;  6.  8. 

when  it  lies,  and  when  not.  6.  572.  (J.) 

limitation  of.  14. 

not  within  stat.  27  Eliz.  c.  8.  p.  1194.  nor  24  Geo.  II.  c.  44.  §  6.  p.  32. 

removal  of,  by  pone  or  recordari,  &c.  416,  &c. 

sheriff  not  compellable  to  enter  plaint  in,  for  damage  feasant,  on  motion.  418. 

attachment  for  granting,  or  obtaining.  572.  (A.) 

rule  to  appear.  420.  489,  90. 

declare.  420,  21.  489,  90. 
for  time  to  declare.  420.  428,  9. 
declaration  in;  beginning  of.  438. 
how  entitled,  in  C.  P.  431. 

must  state  description,  number,  and  value  of  goods,  with  certainty.  452. 
rule  to  avow,  or  plead  in  bar.  421.  490. 
staying  proceedings  in.  570,  71,  2. 
writ  of  inquiry  in:  421.623. 

notice  of  executing.  625. 
defendant  in,  when  liable  to  give  security  for  costs.  579. 
inspection  refused  to  plaintiff  in,  of  deed  to  which  he  was  no  party.  640,  41. 
pleas  in; 

general  issue.  697.  special  pleas.  Id.  698. 
avowries  and  cognizances; 
on  distresses, 

at  common  law : 

for  rents,  services,  or  customs.  698. 

damage  feasant.  Id.  lines  and  amerciaments,  Lc.  Id. 
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REPLEVIN, 

action  of; 

avowries  and  cognizances; 
on  distresses, 

by  act  of  parliament.  698. 
pleas  in  bar  to  avowries  and  cognizances; 

for  rent,  fee.  Id.  708.  damage  feasant.  698. 
set  off  when  allowed  in,  and  when  not.  716. 
avowant  in,  cannot  discontinue.  733. 

move  for  judgment  as  in  case  of  nonsuit.  823. 
issues  in,  may  be  made  up  by  defendant.  793. 
trial  by  proviso  in.  820,  21. 
verdict  in.  920.  Id.  (A.) 
judgment  in:  963. 

of  nonpros,  for  not  pleading  in  bar.  724. 
a  bar  to  action  of  trespass.  572. 
amendment  of.  975,  6. 
damages  in.  622.  920.  costs  in;  See  tit.  Costs. 
costs  of  double  pleading.  706.  712. 
execution  in;  1030.  for  plaintiff.  Id. 
for  defendant;  1030,  31. 

at  common  law:  Id.  1078. 

retorno  habendo.  See  tit.  Retorno  habendo. 
on  stat.  17  Car.  II.  c.  7.  p.  1030.  1078. 
consequences  of.  1079. 
liability  of  sheriff,  for  taking  insufficient  pledges  in.  315.  ff-J  1078,  9. 
REPLEVIN  BOND, 

executed  by  one  surety  only,  valid.  *245.  (a*.) 
sureties  on,  liability  of.  1078,  9. 

not  discharged,  by  giving  time  to  principal.  317. 
assignment,  of.  1079. 
action  by  assignee  of;  7.  1079. 
setting  aside  proceedings  in.  572. 
not  within  stat.  8  &  9  W.  III.  c.  11.  §  8.  p.  633. 
interest  not  allowed,  on  affirmance  of  judgment  in.  1241. 
REPLICATIONS.  See  tit.  Pleas  and  Pleading. 
REPORT;  See  tit.  Master's  Report. 

of  master  or  prothonotaries,  on  interrogatories.  488.  493. 

of  crown  office,  on  contempt,  considered  as  a  conviction.  489. 
REQUEST, 

for  completing  cause  of  action:  26. 

when  necessary  to  be  specially  alleged.  *446. 
time  and  place  of,  when  merely  form.  Id.  (Jc.) 
REQUESTS,  Court  of.  See  tit.  Court  of  Requests. 
RESCOUS,  not  within  stat.  27  Eliz.  c.  8.  p.  1194. 
RESCUE, 

when  sheriff  may  return  it,  and  when  not.  *260.  331. 
what  a  good  return,  and  what  not.  *260. 
plaintiff's  remedy  on.  Id.  485a.  1071. 
fine,  &c.  for.  260,  1. 
RESERVING  POINT,  at  trial.  495,  6.  931. 
RESIDENCE, 

of  plaintiff,  calling  for,  in  K.  B.  578,  9.  C.  P.  Id. 
parties,  calling  for.  578.  686. 

on  court  of  conscience  act  for  London.  990,  91. 
RESPONDEAT  OUSTER;  See  tit.  Abatement. 
judgment  of,  in  what  cases.  693,  4. 
error  lies  not  on  judgment  of.  1195. 
RESTITUTION,  on  outlawry.  153.  161. 

on  reversing,  or  setting  aside  judgment.  1072,  3.1245,  6. 
extent.  1129. 
RE-SUMMONS.  1231. 
RETAINER,  plea  of,  by  executor  or  administrator.  697. 

heir  or  devisee.  Id. 
RETORNO  HABENDO;  421.  form  of:  1078. 

form  of,  after  verdict,  or  demurrer.  Id.  on  non  pros,  or  nonsuit.  Id. 
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RETORNO  HABENDO; 

and  inquiry  of  damages.  1078.  fieri  facias.  Id. 
proceeding's  on  return  of  elongata.  Id.  1079. 
R   TRAXIT;  963. 

by  tenant  in  ejectment,  to  prejudice  of  landlord,  set  aside.  608.  732. 
RETURN  DAYS,  of  Writs; 
general.  122. 
by  original.  Id. 

bill.  171. 
altering.  166.  173. 
wrong,  when  not  aided.  179. 
RETURNS, 

to  original  writs:  122,  &c. 

recordari  facias  loquelam,  &c.  418,  19. 
writs  of  error:  1215,  16,  17.  1220. 

certiorari  on.  1228,  &c.  and  see  tit.  Certiorari. 
false  judgment.  1247,  8. 
judicial  writs: 

mesne  process; 

by  original:  126,  7. 

writ  of  proclamation.  150. 
exigi facias.  151. 
special  capias  utlasatum.  154. 
by  bill; 

attachment,  in  trespass.  165. 
in  King's  Bench,  or  Common  Pleas; 
latitat,  &c.  180,81,  2. 
capias  ad  respondendum:  331,  2. 
by  new  or  old  sheriff.  330. 
of  lunacy.  237. 

mandavi  ballivo,  &c  332. 
writ  of  inquiry.  630. 
in  Exchequer.  174,  5,  6. 
final  process: 

fieri  facias.  1058. 
-  capias  ad  satisfaciendum;  1068. 

filing.  1147,  8. 
elegit.  1076,  7. 

extent.  1103.  and  see  tit.  Extent. 
writs  of  certiorari.  408,  9. 
habeas  corpus.  Id. 

scire  facias.  1177.  and  see  tit.  Scire  Facias. 
setting  aside.  331.  1060. 
amending.  Id. 
REVERSION;  action  by  assignee  of.  7. 
pleading  assignment  of.  450.  (b.) 
extendible  on  elegit.  1074,  5. 
REVOCATION,  of  power  of  arbitrators.  877,  8. 
RIDERS,  to  rolls.  788. 
RIENS  en  arrere,- 

plea  of,  in  debt  for  rent.  701. 
in  bar  of,  in  replevin.  698. 
per  discent;  697.  970,  71. 

affidavit  formerly  necessary  for  pleading  it,  with  another  plea,  in 

C.  P.  709. 
plea  of,  not  formerly  signed,  in  C.  P.  725. 

judgment  on,  altered  by  stat.  3  W.  &  M.  c.  14.  §  6.  p.  971. 
per  devise,-  697.  generally.  Id. 

specially,  except  a  reversion,  k.c.  Id. 
RIGHT  of  ENTRY,  necessary  to  maintain  ejectment.  519. 
RIGHT,  Writ  of, 

proceeding  by.  519. 

discontinuance  of,  not  allowed.  733.  755. 

amendment  of  count  in,  not  in  general  allowed.  755. 

judge's  order  for,  discharged.  Id. 
may  be  tried  at  nisi  prius.  806. 
Vol.  II— 79 
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RIGHT,  Writ  of, 

must  be  tried  by  grand  assize.  806,  7. 
judgment  as  in  case  of  nonsuit  in.  823. 
new  trial  in.  939.  no. damages  or  costs  in.  830.  921.  980. 
RIOT  ACT,  139.  141.  execution  on.  141. 
ROLL  of  attornies;  66,  7.  striking  off  attornies  from.  84. 
ROLLS, 

in  general; 

in  King's  Bench: 

crown,  or  plea.  786.  delivering  out.  Id. 
post  ierminum.  788. 'docket  of  numbers  for.  786. 
numbering.  Id.  placita  of.  791.  867.  1229,  30. 
entries  on;  by  whom,  and  how  made.  787,  8. 
riders  to.  788.  bringing  in.  Id. 
docketing.  789.  binding  up.  790. 
where,  and  from  what  time  preserved.  Id. 
in  Common  Pleas: 

plea,  or  common.  41 .  (J.)  786. 

delivering  out,  by  clerk  of  essoins.  786,  7.  prothonotaries.  Id. 
receipt  for.  787.  post  termi?ium.786.  (z.)  789,  90. 
numbering.  786.  un-numbered.  787. 
not  to  be  carried  into  country.  788.  placita  of.  791.  867. 
riders  to.  788.  bringing  in,  to  prothonotaries.  Id.  789. 
after  judgment,  to  be  examined  with  paper  books.  Id. 
delivery  to  clerk  of  essoins;  Id.  time  allowed  for.  Id.  790. 
carets  of.  790.  binding  up.  Id. 
where,  and  from  what  time  preserved.  Id. 
alteration  and  amendment  of.  Id. 
in  Exchequer  of  Pleas: 

no  crown  rolls,  nor  of  pleas  of  land.  787.  plea,  or  common.  Id. 
by  and  to  whom  delivered.  Id.  not  numbered.  Id.  791. 
entries  on,  by  whom  made.  788.  placita  of.  791. 
where,  and  from  what  time  preserved.  790,  91. 
particular: 

filacers'.  787. 

of  admission  of  attornies.  66,  7- 

warrants  of  attorney,  in  K.  B.  91.  787.  792.  C.  P.  Id. 
process.  180,  81.  787.  appearance.  262.  recognizances  of  bail.  302. 
imparlance.  472.  777.  787. 
plea.  786.  (x.)  787.  issue.  See  tit.  Issue  Moll. 
judgment.  787.  964,  &c.  976,  7. 
docket.  789.  Id.  (/)  973. 
of  proceedings  in  scire  facias.  787.  1179,  &c. 

error,  and  false  judgment.  787.  1233,  4. 
deed,  and  awards,  Lc.  787. 
ROLLS  of  COURTS  BARON.  852. 

ROMAN  CATHOLICS,  oaths  by,  on  being  admitted  attornies.  64. 
ROPES,  justification  in  action  for  cutting.  698. 
RULES; 

of  King's  Bench  Prison;  379. 

when  grantable.  380.  when  not.  Id. 
efTect  of  granting;  380. 

fees  not  to  be  taken  by  inferior  officers,  for  granting.  Id. 
prisoners  escaping,  lose  benefit  of.  Id. 
RULES  and  ORDERS, 
in  particular  cases; 
what.  484a.  496. 
moved  for  in  court:  484a. 
granted  or  refused.  Id. 
absolute,  or  to  shew  cause.  Id. 
made  out  by  the  officers.  Id. 
in  King's  Bench; 

on  crown  side:  Id. 

for  attachments; 

in  what  cases,  and  against  whom.  Id.  485a. 
absolute  in  first  instance.  486c. 
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RULES  and  ORDERS,  in  particular  cases* 
in  King's  Bench; 
on  crown  side: 

for  attachments; 

to  shew  cause,  and  rules  absolute  thereon;  486a. 

motions  and  affidavits  for,  how  entitled.  487(7.  499. 
cannot  be  moved  on  last  day  of  term.  487a.  503. 
served  on  Sunday.  239.  487a. 
cm  plea  side: 
common* 
given  by  master: 

to  declare,  or  plead  in  bar,  in  replevin.  420,  21.  489,  90. 
reply;  489.  729.  in  ejectment.  552.  729. 
rejoin,  siir-rejoin,  fcc.  489.  748.  774,  5. 
join  in  demurrer- 489.  752. 

enter  issue;  489.  784,  5.  792,  3.  821,  2.  in  ejectment.  552. 
for  defendant  to  produce  record.  489.  801,  2. 

trial  by  proviso.  489.  821,  2. 
to  return  writ  of  certiorari,  in  error.  489. 1228. 
are  entered  with  clerk  of  the  rules.  489. 
must  be  served.  Id.  expire  in  four  days  after  service.  Id. 
given  l>y  filacer:  to  appear  to  pone,  or  recordari,  &c.  Id. 
given  by  ci^rk  of  the  papers:  to  return  paper  book.  Id.  782,  3. 
given  by  clerk  <sf  the  errors: 

for  better  bail  in  error.  489. 1213. 
to  certify  record.  489. 1215.  assign  errors.  489.  1225. 
entered  on  prsecipe,  with  clerk  of  the  rules: 
to  declare,  not  necessary  by  original.  463. 
plead;  486,  &c.  what.  486.  history  of.  Id. 
in  what  cases  necessary.  Id. 
after  judge's  order  for  time  to  plead.  Id.  481a. 
when  and  how  given.  Id.  rule  expires.  481a. 

judgment  may  be  signed  on.  Id. 
new  rule  when  necessary.  Id, 
to  new  assignment.  748. 
unnecessary  in  ejectment.  543. 
in  scire  facias.  1180. 
avow  in  replevin.  419. 
for  judgment;  4S9. 

when  necessary  to  be  given: 

on  inquisition.  Id.  490.  demurrer.  799. 
nul  tiel  record.  803,  4,  5. 
posteas,-  490. 934.  subject  to  award.  934. 
scire  facias.  490.  1179*.  1223. 
not  necessary:  on  final  judgment,  by  default.  616. 
consequence  of  not  giving  it.  1182,  3. 
not  served.  490. 
anciently  moved  at  side-bar-. 

cannot  be  dated  the  last  day  of  term.  491.  503. 
drawn  up  by  clerk  of  the  rules; 
on  judge's  fiat,  &c: 

for  admission  of  prochein  ami,  to  prosecute.  113. 
guardian,  to  defend.  Id. 
on  signature  of  counsel: 

to  declare  peremptorily.  427,  8.  491. 

have  good  jury,  on  execution  of  inquiry.  491.  500.  594. 
make  submission  to  arbitration  a  rule  of  court,  in 

vacation.  493. 
for  computing  principal  and  interest  on  bills,  &.c.  in 

vacation.  491. 
to  change  venue.  Id.  493.  658,  9,  60. 

bring  it  back,  on  common  undertaking.  491.  660,  61. 

money  into  court.  491.  493.  672,  3. 
plead  several  matters.  491.  493.  709,  10. 
make  several  avowries,  or  cognizances.  491.  706. 
for  defendant  to  abide  by  his  plea:  491.  726, 
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RULES  and  ORDERS,  in  particular  cases, 
in  King's  Bench; 
on  plea  side : 
common: 

drawn  up  by  clerk  of  the  rules; 
on  signature  of  counsel: 

for  concilium  on  demurrer,  special  verdict,  or  writ  of 

error.  491.  796.  929.  1234. 

costs,  for  not  proceeding  to  trial  or  inquiry,  pursuant 

to  notice.  491.  552.  629.  819. 

special  jury;  491.  493.  844,  5. 

service  of.  844.  870. 
view.  491.  493.  849. 

making  submission  to  arbitration  a  rule  of  court.  890. 
by  consent: 

common  rule  in  ejectment.  518.  545,  &c. 
to  examine  witnesses  upon  interrogatories.  491.  Id. 

(n.)  860,61. 
refer  causes  to  arbitration.  491.  873,  &c. 
enlarge  time  for  making  award.  491.  880,  81. 
make  judge's  order,  or  order  of  nisi  prius,  a  rule 
of  court.  491.  517.  873,  4.  880,  81.  890. 
for  scire  facias  to  revive  judgment,  above  ten,  and  under 
fifteen  years  old.  491,  2.  492.  (a.)  1157. 
in  ejectment: 

for  judgment  against  casual  ejector:  518.  538,  9,  40. 
'  when  drawn  up.  540,  41. 
judgment  against  real  ejector,  on  vacant  posses- 
sion. 518.  538. 
landlord  to  defend,  instead  of  tenant.  518. 549,  50. 
special,  peculiar  to  this  court: 
absolute  in  first  instance; 

for  certiorari,  to  remove  record  of  judgment  from  inferior  court. 

403,  4.  492. 

for  entering  up  judgment  in  term  time,  on  warrant  of  attorney, 

above  one,  and  under  twenty  years  old.  492. 

copyhold  tenants  to  inspect  and  take  copies  of  court  rolls.  Id. 

648. 
inspecting  and  taking  copies  of,  corporation  books,  pending 

information  or  action.  649. 
computing  interest,  on  affirmance  of  judgment.  1242. 
to  shew  cause,  and  rules  absolute  thereon; 
on  behalf  of  plaintiff": 

to  discharge  rule  for  special  jury.  493.  846. 
for  leave  to  take  out  execution  against  casual  ejector,  when 
landlord  has  been  made  defendant,  and  failed  at 

trial.  551,  2.  1034. 
scire  facias  to  revive  judgment,  above  fifteen  years  old. 

493.  1157. 
enlarged,  may  come  on  at  sitting  of  judges,  in  vacation.  38. 
on  behalf  of  defendant : 

to  consolidate  actions.  494.  552. 664,  5. 
on  behalf  of  plaintiff  in  error: 

to  reverse  judgment  for  plaintiff  in  inferior  court,  and  tax 
plaintiff"  in  error's  costs.  1238. 
pronounced  by  judges  in  vacation,  how  drawn  up.  38. 
in  Common  Pleas, 
common; 

given  by  prothonotaries: 

to  appear  in  scire  facias.  489,  90.  1178,  9. 
given  by  filacers: 
to  appear  to  pone,  or  recordari,  &c.  418. 
declare  in  replevin.  420.  490. 
bring  in  body.  43.  333. 490. 
given  by  clerk  of  the  errors: 
for  better  bail  in  error.  490.  1213. 
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RULES  and  ORDERS,  in  particular  cases, 
in  Common  Pleas, 
common; 

given  by  clerk  of  the  errors: 

to  certify  record.  490.  1215. 
drawn  up  by  secondaries; 
on  praecipe: 

to  declare,  (except  in  replevin.)  425,  6,  he.  462,  3.  490. 
plead;  486,  &c.  490. 
what.  486. 

in  what  cases  necessary.  *328.  486. 
when,  and  how  given.  486. 

not  waived  by  summons  unattended,  for  time  to  plead.  Id. 
time  allowed  by.  481a. 
when  it  expires.  481c. 

judgment  may  be  signed  on.  Id. 
new  rule  necessary,  on  amending  declaration.  481.  481a. 

764. 
unnecessary,   after  time  to   plead,  in  another 

term.  481a, 
to  new  assignment.  748. 
unnecessary,  in  ejectment.  543. 
in  scire  facias.  1179. 
avow,  or  plead  in  bar,  in  replevin.  421.  490. 
reply;  490.  729.  in  ejectment.  552.  729. 
rejoin,  sur-rejoin,  k.c.  490.  748.  77$,  5. 
join  in  demurrer.  490.  752. 
for  attornies,  he.  to  appear  and  plead.  490. 
demand  in  writing  must  be  made  on.  Id. 
side-bar  or  treasury  rules,  peculiar  to  this  court:  Id. 
to  take  bill  against  attorney  off  the  file.  Id. 

enter  up  judgment  on  warrant  of  attorney,  above  one,  and 

under  ten  years  old.  Id.  600. 
bring  money  into  court,  under^/Zi-e  pounds.  490.  672. 
enter  issue.  490.  784,  5. 
for  costs,  for  not  proceeding  to  trial  or  inquiry,  pursuant  to 

notice.  490.  552.  819,  20. 
to  return  writ  of  false  judgment.  490.  assign  errors  thereon.  Id. 
consent  rule  in  ejectment.  518.  545,  &c.  550. 
on  signature  of  serjeant: 

to  bring  money  into  court,  if  it  exceed  Jive  pounds.  492.  672,  3. 

plead  several  matters,  in  certain  cases.  492.  709,  10. 
in  ejectment: 

for  judgment  against  casual  ejector:  518.  538,  9,40,  41. 
when  drawn  up.  540,  41. 
landlord  to  defend,  instead  of  tenant:  518.  549,  50. 
how  entitled.  546,  7. 
for  prothonotaries,  in  vacation,  to  compute  principal  and  inte- 
rest on  bills  or  notes,  &.c.  618,  19,  20. 
concilium  on  demurrer,  special  verdict,  or  writ  of  error. 

492.  766.  929.  1234. 
special  jury.  492.  844,  5. 
must  be  served.  492. 
special,  peculiar  to  this  court: 
absolute  in  first  instance; 

for  allowance  of  bail,  and  supersedeas.  375. 
attachments.  486a,  7. 

leave  to  enter  up  judgment  on  warrant  of  attorney,  above  ten, 
and  under  twenty  years  old.  493.  600. 
good  jury,  on  execution  of  inquiry.  493.  623. 
judgment  for  plaintiff,  on  nultiel record:  493.  802,  3,  4,  5. 

not  required  on  verdict,  or  inquiry.  493.  630.  934,  5. 
view.  491.  (a.)  849. 

making  judge's  order,  or  order  of  nisi  prius,  a  rule  of  court. 

493.  517.  873,  4.  890. 
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RULES  and  ORDERS,  in  particular  cases, 
in  Common  Pleas; 

special,  peculiar  to  this  court: 
absolute  in  first  instance; 

for  leave  to  take  out  execution  against  casual  ejector,  when  land- 
lord has  been  made  defendant  and  failed  at  trial.  551,  2. 1034. 
scire  facias,  to  revive  judgment  above  ten,  and  under  twenty 

years  old.  493. 1157. 
to  shew  cause,  and  rules  absolute  thereon; 
on  behalf  of  plaintiff: 

for  attachments;  485a,  6a,  7. 

not  usually  granted  for  disobedience  to  subpoena.  485. 

857,  8. 
scire  facias,  to  revive  judgment  above  twenty  years  old. 

493.  1157. 
on  behalf  of  defendant: 

to  declare  peremptorily.  428.  494. 
change  venue.  494.658,  9.  661. 

plead  several  matters,  except  in  certain  cases:  494. 709, 10. 
title  of.  710. 
for  copyhold  tenants  to  inspect,  and  take  copies  of  court 

rolls.  492.  (p.)  494.  648. 
for  either  party: 

to  inspect  court  rolls.  648. 

when  moved  for  on  last  day  of  term.  504. 

party  obtaining,  not  compelled  to  proceed  on.  590. 

called  upon,   may  oppose  in  person,  after  order  for 
changing  attorney.  90,  91. 
in  King's  Bench,  and  Common  Pleas; 
common: 

side-bar  or  treasury  rules; 

for  sheriff  to  return  writ:  329,  30,  31.  490.  503.  1056,  7. 
rule  to  set  aside.  329. 
bring  in  body:  332,  3,  4.  490. 
affidavit  of  service  of.  334. 
marshal  to  acknowledge  defendant  in  custody.  369.  490. 
time,  or  further  time,  to  declare.  421.  428.  490. 
to  discontinue.  490.  733,  4,  5. 
to  be  present  at  taxing  costs.  490.  1027. 

for  scire  facias  to  revive  judgment,  above  seven,  and  under  ten  years 

old.  490.  492.  ff.J  1157. 
special: 

absolute  in  first  instance: 

to  increase  issues  on  writs  of  distringas.  127.  493. 
for  allowance  of  bail.  299.  493.  of  writ  of  error  coram  nobis.  493. 
bringing  up  prisoner,  in  same  court.  349. 
leave  to  compound  penal  action.  493.  604. 
inhabitant  to  inspect  parish  books.  647. 
judgment  on  demurrer,  or  writ  of  error.  493.  798. 
entering  verdict  for,  or  delivery  of  postea  to,  prevailing  party, 
on  special  verdict,  or  special  case.  493.  929,  30. 
to  shew  cause,  and  rules  absolute  thereon; 
on  behalf  of  plaintiff: 

for  sale  of  issues,  on  writs  of  distringas.  127,  8.  493. 
amending  writ,  or  return.  180.  186.  493. 
money  deposited  with  sheriff,  and  paid  into  court,  on  stat. 
43  Geo.  III.  c.  46.  §  2.  to  be  paid  over  to  plaintiff.  248. 

493,  4. 
setting  aside  judgment  of  nonpros,  for  irregularity.  480.  494. 
leave  to  enter  up  judgment  on  warrant  of  attorney,  above 

twenty  years  old.  494.  600. 
compelling  witness  to  swear  to  execution  of  warrant  of 

attorney.  601. 
reference  to  master  or  prothonotaries,  in  term  time,  to  com- 
pute principal  and  interest  on  bills  or  notes,  &c.  494. 

617,  &c. 
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RULES  and  ORDERS,  in  particular  cases, 
in  King's  Bench  and  Common  Pleas; 
special: 

to  shew  cause  and  rules  absolute  thereon; 
on  behalf  of  plaintiff: 

for  reference  to  master  or  prothonotaries,  in  term  time,  to  com- 
pute principal  and  interest  on  bills  or  notes,  5cc. 
must  be  served  on  defendant,  before  final  judgment,  in 

K.  B.  620. 
how  served;  Id. 

when  there  are  two  defendants.  Id. 
execution  of  inquiry  before  chief  justice,  or  judge  at  nisi 

prius.  494.  623. 
defendant  to  produce  and  give  copy  of  deed,  for  plaintiff  to 

declare  on.  494.  640. 
produce  same  before  commissioners  of  stamp 
office,  to  be  stamped.  494.  641. 
produce  same  to  plaintiff's  attorney,  for  sub- 
poenaing witness  to  prove  it.  Id. 
to  discharge  rule  for  changing  venue,  for  irreglarity.  494.  660, 61. 
amend  declaration,  or  replication.  &c.  753,  &c.  765,  &.c. 
set  aside  nonsuit,  verdict,  or  inquisition,  and  have  a  new 
trial,  or  inquiry.  494.  630.  935. 
enter  judgment  for  plaintiff,  non  obstante  veredicto.  494.  935. 

allow  plaintiff  costs,  in  action  on  judgment.  494.  1005,6. 
enter  up  judgment,  and  take  out  execution,  after  verdict 
against  one  of  several  defendants,  &c.  494.  1034. 
take  out  execution,  pending  error.  494.  1031.  1202. 
in  ejectment: 

that  service  of  declaration,  on  tenant's  son  or  daughter, 
&.c.  may  be  deemed  good  service.  518.  529,  30. 

538,  9. 
for  consolidating  actions  in.  666. 
amending  declaration  in.  522,  3. 

tenant  to  give  undertaking,  and  find  bail,  as  required 
by  stat.  1  Geo.  IV.  c.  87.  §  1.  518.  541,  2,  3. 
staying  proceedings,  pending  error.  552.  575. 
attachment  against  defendant,  in  K.  B.  or  C.  P. for  costs, 
on  consent  rule.  552. 1027,  8. 
subpoena  for  same,  in  Exchequer.  552.  1028. 
attachment,  for  opposing  execution  of  writ  of  posses- 
sion. 552.  1082. 
on  behalf  of  defendant:  to  reverse  outlawry.  156,  &c.  494,  5. 
to  quash  writ.  179,  80.  186.  495. 

set  aside  service  of  process.  188. 
for  time  to  plead,  under  certain  circumstances.  481.  495. 
to  set  aside  proceedings  for  irregularity; 

in  process,  or  notice  subscribed  thereto,  and  discharge 

defendant  on  filing  common  bail,  &c.  179,  80. 

186,  7.  495.  561,  2. 

delivery,  filing,  or  notice  of  declaration.  461,  2.  495. 

561,  2,  3.  687,  8. 
notice  of  trial.  495.  561,  2,  3. 
inquiry.  Id. 
on  bail  bond.  323,  &c.  495. 
against  sheriff.  338,  &c.  495. 
to  set  aside   interlocutory  judgment,    for  irregularitv :   495. 

614,  15. 
on  affidavit  of  merits.  495. 
verdict  or  inquisition,  and  have  a  new  trial  or 
inquiry.  Id.  630.  935. 
execution  for  irregularity,  and  discharge  defend- 
ant out  of  custody,  or  restore  to  him 
money  levied.  495.  1072. 
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RULES  and  ORDERS,  in  particular  cases, 
in  King's  Bench,  and  Common  Picas; 
special: 
to  shew  cause,  and  rules  absolute  thereon; 
on  behalf  of  defendant: 

to  stay  proceedings,  in  action  on  bail  bond.  323,   kc.  495, 

586,  7. 

against  sheriff.  338,  &c.  495. 

where  debt  sued  for  appears  to  be  under 

40s.  495.  565,  6. 

where  action  is  brought  on  bad  or  defective  grounds. 

495.  565,  6,  kc. 
contrary  to  good  faith.  495.  565.  573. 
without  proper  authority.  565.  573. 
pending  error.  495.  574,  &.c. 
until  security  be  given  for  costs.  495.  578,  &c. 

costs  are  paid,  of  former  action  for  same  cause. 

495.  584. 
to  strike  out  superfluous  or.  unnecessary  counts.  495.  667,  8. 
withdraw  general  issue,  and  plead  it  de  novo,  with  notice  of 
set  off,  or  upon  bringing  money  into  court.  495.  725. 
add  or  withdraw  special  pleas.  495.  726,  7. 
amend  pleadings.  495.  753,  4,  &c.  765,  &.c. 
for  judgment  as  in  case  of  nonsuit.  495.  824,  &c. 

putting  off  trial,  for  absence  of  material  witness.  495.  831, 

he. 
till  plaintiff  consent  to  witnesses  being  examined  on 
interrogatories.  495.  860,  61. 
nonsuit,  after  point  reserved.  495,  6.  935. 
in  arrest  of  judgment.  496.  960,  61. 

for  plaintiff  to  bring  postea  into  court,  and  file  plea  roll,  so  that 

defendant  may  enter  suggestion  thereon,  to  entitle  him 

to  costs,  on  court  of  conscience  acts.  496.  995,  6. 

suggestion,  after  nonsuit  or  verdict,  to  entitle  him  to  double 

or  treble  costs,  &c.  496. 1026. 

allowing  defendant  costs,  where  plaintiff  does  not  recover 

the  sum  for  which  he  was  arrested,  &c.  496. 

in  ejectment; 

to  permit  coparcener,  joint-tenant,  or  tenant  in  common, 
to  confess  lease  and  entry  only.  518.  547,  8. 
set  aside  proceedings,  for  irregularity.  518.  544. 

when  regular,  upon  affidavit  of 
merits,  &c.  Id.  545. 
stay  proceedings,  when  two  actions  are  pending,  for 
same  premises,  in  different 
courts.  572. 
pending  error.  552.  575. 
until  security  be   given  for  costs. 
552. 578,  kc. 
costs  are  paid  of  former  eject- 
ment. 552.  582,  3. 
to  slay  proceedings,  on  payment  of  rent,  kc.  552.  589,  90. 
on  payment  of  mortgage  money,  &c.  552.  590, 

91. 

for  attachment,  against  lessor  of  plaintiff,  in  K.  B.  or  C.P. 

for  costs  on  consent  rule.  552.  1028. 

restoring  possession  of  premises,  improperly  delivered 

under  writ  of  possession.  544.  552.  1081,  2. 

for  either  party: 

for  leave  to  inspect  and  take  copies  of  books,  &c.  or  court  rolls, 
and  have  them  produced  at  trial.  496.  646,  7,  8,  9. 
trial  at  bar.  496.  807,  &c. 

in  adjoining  county.  496.  780,  81,  2.  811. 
to  set  aside  judge's  order.  496.  517. 

award.  496.  897,  8. 
for  repleader.  496.  935.  952,  3. 
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RULES  and  ORDERS,  in  particular  cases, 
in  King's  Bench,  and  Common  Pleas; 
special: 

to  shew  cause,  and  rules  absolute  thereon; 
for  either  party: 

for  venire  facias  de  novo.  496.  935.  953,  4. 

master  or  prothonotaries  to  review  taxation.  496.  1027. 
judgment  nunc. pro  tunc.  496.  576.  965,  6.  972,  3. 
where  no  action  is  depending: 

to  strike  attorney  off  roll,  for  misconduct.  84.  552. 

at  his  own  instance.  85.  491.  552,  3. 
re-admit  attorney.  72,  3.  83.  553. 
make  submission  to  arbitration  a  rule  of  court.  553. 
set  aside  annuity.  552,  3.  &c. 
at  judge's  chambers.  50S. 

drawing  up.  504,  5.  508,  9.  service  of.  490.  492.  505,  6. 
how  far  a  stay  of  proceedings.  301.  499.  506. 
shewing  cause  against;  504,  5,  6. 

in  first  instance.  504.  508.  at  judge's  chambers.  508. 
making  absolute.  507.  standing  over.  Id. 
rehearing.  Id.  enlarging.  Id.  508.  511,  12. 
enlarged;  service  of.  227.  506. 

making  absolute.  507,  8.  entering  on  peremptory  paper.  511,  12. 
reviving.  507.  amending.  512. 
opening.  Id.  514.  665. 

not  to  be  moved  for,  contrary  to  former  rule.  Id. 
when  appointed  for  particular  days.  509,  10. 
when  brought  on  peremptorily.  488.  511, 12. 
costs  of;  508,  9. 

on  refusal  of.  508.  (g.) 
ia  Exchequer  of  Pleas; 
common: 

to  appear  and  claim  on  extents.  1115. 

scire  facias,  for  king.  1141,  2. 
plead;  481a. 
to  extent.  1124. 

scire  facias,  for  king.  1141,  2. 
reply.  729. 
enter  issue.  785, 

rejoin,  or  join  in  demurrer,  on  extents.  1127. 
for  judgment  on  same.  1129. 
special: 
for  attachments;  484a. 

absolute  or  nisi.  486a,  7. 
changing  venue.  662. 

judgment  as  in  case  of  nonsuit,  after  peremptory  undertaking,  abso- 
lute in  first  instance.  829.  (r.) 
special  jury.  844.  (e.) 

execution,  after  nonprossing  writ  of  error.  1244.  (x.) 
motion  for,  on  last  day  of  term.  502,  3. 
service  of.  505,  6. 
shewing  cause  against.  506,  7. 
En  Exchequer  Chamber; 
common: 

to  allege  diminution.  1221,  2. 1224. 

assign  errors.  1225. 
plaintiff  in  error  not  confined  to  one  rule  in  each  term.  Id, 
special: 

when  made  absolute.  507. 

for  computing  interest,  on  affirmance  of  judgment.  1242. 
stamp  duty  on.  486.  rot  records.  496.  evidence  of.  Id, 

S. 
SAILORS.  See  tit.  Seamen. 
SATISFACTION;  See  tit.  Accord  it  Satisfaction, 
by  levy  on  fieri  facias.  1059. 
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SATISFACTION; 

by  taking  body  on  ca.  sa.  1069,  70. 
entry  of;  603.  787.  1085,  6. 

on  warrants  of  attorney,  and  cognovits,  603.  1C85.  (q.) 
judgments; 

in  K.  B.  1085. 

C.  P.  Id.  1086.  in  term.  Id.  vacation.  1086.  payment  on.  514. 1086. 
SC  AND  ALUM  MAGNATUM.  654.  1194. 
SCIENDUM.  867. 
SCIRE  FACIAS,  what.  1139. 
in  general;  1139,  40. 
to  have  execution: 

generally.  1139,  &c. 

of  other  lands,  after  eviction  on  extent,  1136,  7. 
for  other  purposes: 

to  prosecute,  &c.  after  pardon  of  outlaw.  141. 
ad  rehabendum  terram .  1146.  (i.) 
audiendum  errores,-  1230. 

to  compel  joinder  in  error.  1221,  2. 1226. 

false  judgment.  1348. 
costs  on.  982. 
processum  el  recordum.  1174.  1230. 
to  obtain  restitution,  after  reversal  of  judgment  on  error.   1072,3. 

1245,  6. 
disprove  debt,  in  mayor's  court  of  London.  1158.  (»*.) 
cannot  be  sued  out,  without  a  new  wan-ant  of  attorney.  89.  1139. 
for  the  king; 

to  have  execution: 

on  recognizance.  1092.  1140. 
judgment;  1140. 

not  necessary,  after  a  year.  1090.  1140. 

death  of  king's  debtor.  1140. 
of  bond  debt;  1091,  2.  1140. 

against  principal.  1092.  1140. 
sureties.  Id. 
simple  contract  debt,  when  recorded.  1092. 
debts  found  to  be  due  to  king's  debtor; 
on  extent.  1116.  1140. 

diem  clausit  extremum.  Id. 
special  cap'as utlagatum.  Id. 
a  judicial  writ.  1140. 
out  of  what  court  it  issues.  Id. 
fiat  of  baron  not  necessary  for  issuing  it.  Id. 
form  of.  1140,  41.  into  what  county.  1141. 
signing.  Id.  teste  and  return  of.  Id. 

cannot  be  sued  out  in  vacation,  on  inquisition  after  end  of  preceding 

term-  Id. 
amendment  of.  Id. 
return  of;  scire  feci.  Id.  nihil.  Id. 
second  writ  of.  Id. 
rule  to  appear;  Id. 

on  writ  returnable  last  day  of  term.  Id.  plead.  Id. 
obtaining  further  time  to  plead.  Id. 
consequences  of  not  appearing  or  pleading;  Id.  1142. 
extent.  1142.  entry  of  judgment  unnecessary.  Id. 
proceedings  on  appearance.  Id. 
to  repeal  letters  patent:  1139,  40.  1142. 

when  granted  of  a  thing  not  grantable.  1142. 

on  a  fraud,  or  false  suggestion.  Id. 
if  failure  in  part  vitiates  the  whole.  Id. 
on  forfeiture  of  office.  Id. 

when  two  patents  are  granted  of  same  thing.  1143. 
when  granted  to  the  prejudice  of  another.  Id. 
an  original  writ.  1139.  1143. 
direction  of.  1143. 
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SCIRE  FACIAS, 

for  the  king; 

to  repeal  letters  patent: 
when  returnable  .- 

in  petty  bag  office.  1143.  King's  Bench:  Id. 

motion  to  set  aside.  Id. 
founded  on  matter  of  record.  Id.  mode  of  obtaining:  Id.  fiat,  &c.  Id. 
form  of.  Id.  1144.  return  of.  Id. 
judgment  by  confession  or  default.  Id. 
venue  cannot  be  changed  in.  654. 

plea  or  demurrer.  1144.  trial.  Id.  1145.  judgment.  1145.  costs.  Id. 
for  the  subject; 

on  a  recognizance;  1139,  40. 1145. 
at  common  law:  1140. 

against  bail  to  the  action:  574.  1146. 
when  it  lies,  and  when  not.  1146,  7. 

a  personal  action,  within  stat.  16  &i  17  Car.  II.  c.  8.  p.  1208. 
out  of  what  court  it  issues.  1150. 
when  it  may  be  commenced.  1149.  praecipe  for.  1150. 
form  of,  in  K.  B.  Id.  1151.  C.  P.  Id. 
not  within  stat.  27  Eliz.  c.  8.  p.  1194. 

need  not  be  entered  in  sheriff's  book,  if  filed  in  time.  1179. 
award  of  execution  in.  Id.  1180. 
0    execution  in.  1186,  7. 
against  bail  in  error;  1146.  1151. 
out  of  what  court  it  issues.  1151,  2. 
by  whom  made  out.  1 152. 
form  of.  Id. 
by  statute : 

after  a  year.  1145,  6. 

death  of  conusee.  Id.  eviction.  1077.  1136,  7. 
on  a  judgment;  1139.  1145. 

by  and  against  the  same  parties: 
after  a  year  and  a  day :  1 152,  3. 
history  of,  and  when  necessary;  - 

in  real  actions.  Id.  personal  actions.  1153,  4.  ejectment.  1154. 
after  interlocutory  judgment.  Id.  former  scire  facias.  Id.  1158. 
year,  how  computed.  1154. 
when  not  necessary; 

in  case  of  the  king.  1090.  1140. 
upon  outlawry  after  judgment.  131. 
after  execution  taken  out  within  the  year.  1155. 
defendant  is  charged  in  execution.  373. 
stay  of  execution  by  agreement.  608.  1155. 
agreement  that  it  shall  not  be  necessary.  1155. 
error.  1156. 
injunction.  Id. 
out  of  what  court  it  issues.  Id. 

rule  or  motion  for,  in  K.  B.  490,  91,  2.  492.  (a.)  1156,  7- 
•  C.  P.  490,  91,  2,  3.  492.  (a.)  1157. 

form  of;  1157,  8. 

upon  judgment  of  inferior  court.  401,  2.  1158. 
in  error;  See  tit.  Error. 

quare  executionem  non:  1158.  1219,  20,  21,  &c. 
costs  on.  982.  1223. 

processum  et  recordum.  1174.  1230. 
after  nan  pros,  on  writ  of  false  judgment.  1032. 
for  demands  arising  after  judgment; 

in  covenant.  1158,  9.  annuity.  1159. 

debt  on  bond,  for  payment  of  annuity.  Id.  1160. 

money  by  instalments.  1160. 
performance  of  covenants.  Id. 
to  have  execution  of  future  effects;  1152. 

of  bankrupts.  1160,  &c.  insolvent  debtors.  1163. 
against  exeeutors  or  administrators; 

on  judgment  of  assets  quando  acciderint.  1164,  &c. 
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SCIHF-  FACIAS, 

for  the  subject, 

on  a  judgment; 

by  and  against  the  same  parties: 
against  executors  or  administrators; 

de  bonis  propriis:  1152.  1164,  5,  6. 
scire  fieri  inquiry.  1064.  1165,  6. 
upon  a  change  of  parties:  1166,  7. 

by  marriage.  Id.  bankruptcy.  967.  1166,  7,  8.  death:  1168- 
of  sole  plaintiff,  or  defendant; 

between  verdict  and  judgment.  966.  1168. 
after  interlocutory,  and  before  final  judgment.  967.  1165V 

1169,  70. 
of  one  of  several  plaintiffs,  or  defendants; 

pending  suit.  1170,  71.  after  judgment.  1171. 
of  one  plaintiff,  or  defendant; 
after  final  judgment; 

in  ejectment.  See  tit.  Ejectment. 
by  or  against  personal  representatives:  1171,  2,  Re- 
form of.  1173.  award  of  execution  on.  1179,  80, 
by  administrators  de  bonis  non.  1172,  3. 
against  heirs  and  tertenants:  1173,  4. 

on  death  of  one  of  several  defendants.  1174. 
form  of.  1174.  ■„. 

against  tertenants;  Id. 

in  error,  to  reverse  fine  or  recovery.  Id. 
in  replevin; 

against  pledges  for  a  return.  1078,  9.  against  sheriff.  1079. 
generally:  1175. 

in  King's  Bench; 

where  brought.  Id.  by  whom  made  out,  and  signed.  Id. 
teste  and  return  of.  Id.  1176.  when  amendable.  1176. 
in  Common  Pleas; 

where  brought.  1175.  by  whom  made  out,  and  signed.  Id. 
where  one  scire  facias  is  sufficient.  1178. 
teste  and  return  of.  1175,  6. 

when  amendable.  1176.  quashing,  without  costs.  Id. 
summons.  Id.  1177.  calling  for  return.  1177. 
sheriff's  return; 
scire  feci:  Id.  on  old  judgment,  in  C.  P.  1157. 
nihil  habet.  1171. 

scire  feci  to  one,  and  nihil  habet  to  another.  Id. 
against  heirs  and  tertenants.  Id. 
alias,-  Id.  teste  and  return  of.  1178. 
leaving  in  sheriff's  office.  1148. 1178,  9. 
how  long  to  remain  there.  Id. 
sheriff's  indorsement  on.  1179. 
entering  in  scire  facias  book.  1148.  1179. 
rule  to  appear,  in  K.  B.  490.  1179.  C.  P.  489,  90.  1179. 
judgment  by  default.  1179.  • 

entry  of  proceedings,  in  K.  B.  1180.  C.  P.  Id. 
appearance,  in  K.  B.  Id.  C.  P.  Id. 
praecipe  for.  Id. 
when  compulsive,  no  waiver  of  irregularity.  563. 
imparlance,  in  C.  P.  1180. 
declaration; 

in  King's  Bench:  Id. 

on  recognizance.  Id.  1181.  on  judgment.  1181. 
Common  Pleas:  Id.  title  of.  Id. 
good  in  part,  and  bad  in  part.  750. 
staying  proceedings  in,  pending  error; 
against  principal.  574. 
against  bail.  576,  7,  8. 
pleas; 
in  abatement.  1174.  1181. 
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SCIRE  FACIAS, 

for  the  subject; 
generally: 
pleas; 
in  bar: 

nultiel  record.  695.  by  bail.  744.  1182,  &c. 
on  judgment;  1184,  5. 

by  heirs  and  tertenants.  692.  1174.  1181,  2. 
must  be  delivered,  in  K.  B.  724-  or  filed,  in  C.  P.  1185. 
pleading  to  waiver  of  irregularity  563. 
replication  on,  against  bail,  conclusion  of.  1181. 
demurrers;  724.  774.  1185. 

must  be  delivered,  in  K.  B.  Id.  or  filed,  in  C.  P.  1185. 
issues;  Id. 
by  whom  made  up,  in  K.  B.  774.  1185. 

and  to  whom  delivered,  in  C.  P.  1185. 
form  of,  on  extent  in  aid,  &c.  1142.  (m.) 
nonsuit  in.  917. 
relief  on,  by  audita  querela,  &c;  1185. 

after  scire  feci.  Id.  two  nihils.  Id. 
damages;  920,  21.  1185.  judgment  reversed  for.  1237. 
payable  by  plaintiff  on  quashing,  in  K.  B.  982.  1176. 
aliter,  in  C.  P.  before  plea.  Id. 
award  of  execution.  1179,  80.  execution.  1090.  1186. 
not  within  statutes  of  limitations.  15. 
SCIRE  FACIAS  Book,  what.  1179.  not  necessary  to  enter  scire  facias  in.  Id, 
SCIRE  FACIAS  Roll.  787. 
SCIRE  FIERI  Inquiry;  1064.  1165.  Id.  (o.) 
SCOTLAND,  within  statute  of  limitations.  16. 
affidavits  sworn  in.  185.  220,  21.  599. 
privilege  of  peers  of,  from  arrest.  216. 
sequestration  in,  no  bar  to  arrest.  226. 
plaintiff  residing  in,  must  give  security  for  costs.  579. 
commission  for  examining  witnesses  in.  832. 
error  from.  1195.  appeals  from,  to  House  of  Lords.  Id.  (z.) 
SEAL,  necessary  for  authenticating  foreign  judgment.  978. 
SEAL  DAY,  writ  of  error  need  not  be  tested  on.  1198. 
SEAL  OFFICE,  when  open.  48. 

holidays  at.  Id.  49.  &c.  and  see  tit.  Holidays. 
SEALER  of  WRITS,  office  and  duty  of.  47. 
in  Exchequer.  52. 

duty  of,  on  sealing  writs  qf  execution,  in  K.  B.  1037. 
SEAMEN, 

limitation  of  actions  for  wages  of.  15. 
arrest  of.  222,  &c.  bail  of,  how  discharged.  318. 
foreign,  when  not  required  to  give  security  for  costs.  580. 
SEARCHING  for  PLEAS.  609. 
SEATS  in  Churches;  actions  for  disturbance  of:  451. 

evidence  in.  Id. 
SECONDARY  of  King's  Bench;  39. 

when  clerks  anciently  accounted  with  him.  787.  (/?.) 
SECONDARIES  of  Common  Pleas; 

office  and  duties  of:  40,  41,  2,  3.  on  trials  at  bar.  810. 
SECURITY  for  Costs;  578,  Sic.  when  required.  579,  80.  when  not.  580,  81, 
in  Exchequer.  579.  (x.)  in  error.  580. 
application  for,  when  and  how  made.  581,  2. 
signing  judgment  after  giving,  in  C.  P.  475. 
for  prisoner's  allowance.  386,  7. 
SEDUCTION,  evidence  in  action  for.  631.  (h.)  and  note  |. 
SEISIN,  how  stated  in  pleading;  of  king.  450  (&.) 

corporation.  Id. 
husband,  jure  uxoris.  Id. 
SEQUESTRARI  FACIAS.  1063.  (c.) 
SEQUESTRATION, 

in  Scotland,  no  bar  to  arrest  in  England.  226. 
process  of;  1063,  &c.  what.  1063. 
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SEQUESTRATION, 

process  of; 
proceedings  on.  Id.  1064.  returns  to.  Id. 
out  of  Chancery,  fraud  in  executing1.  1044,  5. 

landlord  entitled  to  year's  rent  on.  1053,  4. 
SERJEANTS  AT  LAW;  privileges  of.  76.  656. 
SERJEANTS  INN  HALL; 

sittings  of  judges  at,  out  of  term.  37,  8. 
business  formerly  done  at.  282,  3.  special  arguments  in.  962. 
SERVICE,  under  articles  of  clerkship.  See  tit.  Jlttornies. 
of  process.  See  tit.  Process. 
notices,  &c.  67,  8.  467.  505. 
rules.  490.  492.  505,  6. 
declaration  in  ejectment;  519.  525,  &c.  531,  2.  and  see  tit.  Ejectment. 

perfect  or  imperfect.  527.  538. 
allowance  of  writ  of  error.  1199. 
SERVICES;  avowry  or  cognizance  for.  698. 

SESSIONS;  56.  books  of.  646.  852.  and  see  tit.  Inspecting  Books,  &c. 
SET  OFF;  at  common  law.  715.  by  statutes.  Id.  716. 

in  what  actions  allowed.  716,  17.  in  what  not.  Id.  in  replevin.  716. 
cannot  be  of  penalty.  716. 

general  damages.  /(/. 

debt  barred  by  statute  of  limitations.  Id.  717. 
debts  must  have  existed  at  time  of  commencing  action.  717. 
be  mutual,  and  due  in  same  right:  Id.  718,  19. 
cases  of  partners.  717. 

on  policies  of  insurance.  Id-  718,  19. 
of  husband  and  wife.  718. 

executors  and  administrators.  717,  18. 
trustees.  718,  19. 

assignees  of  bonds.  Id.  of  bankrupts.  717,  18,  19. 
plea  of.  611.  696.  715,  &c.  719,  20. 
when  it  must,  or  may  be  pleaded.  701,  2.  719,  20. 
mode  of  replying  to  plea  of.  720.  740. 

notice  of,  when  and  how  given:  495.715,  &c.  720,  21.  725. 
form  of.  720. 

cannot  be  given  with  plea  of  non  est  factum,  in  covenant.  Id. 
proceedings  on.  Id.  721. 
particulars  of.  643,  4,  5. 

of  costs,  or  debt  and  costs,  in  one  action,  against  those  in  another.  343. 1028,  9. 
on  award.  884,  5.  888.  892. 
debt  not  allowed  in  cross  action,  when  defendant  is  in  execution.  1069. 
SETTING  aside  Awards.  See  tit.  Arbitration. 
Executions.  1072. 
Inquisitions.  630,  31.  935. 
Judgments  by  default.  See  tit.  Judgments. 
Pleas.  611,  12.  691,  2,  3.  730,  31. 
Proceedings; 

want  of  attorney's  certificate,  no  ground  for.  73. 

on  bail  bond.  323.  326. 

against  sheriff.  338. 

for  irregularity:  456.  495,  6.  561,  &c.  688. 

costs  on.  564. 
difference  between,  and  staying  proceedings.  Id. 
SEVERAL  FISHERY;  justification  under  right  of.  698. 
SEVERAL  PLAINTIFFS: 

signing  note,  on  Lords'  act.  388. 

security  for  costs,  when  not  required  in  action  by.  580. 
judgment  on  warrant  of  attorney;  599. 
affidavit  for.  601. 
SEVERAL  DEFENDANTS,  process  against.  166,  7. 
declaring  against.  Id.  423.  456.  478,  9. 
one  of,  cannot  bring  money  into  court.  671. 
making  up  issues  against.  778. 
notice  of  trial  to.  815,  16. 
execution  against  one  of.  1070. 
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SEVERAL  DEFENDANTS, 

costs  in  actions  against.  1022,  &c.  1028,  9. 
SEVERAL  COUNTS,  or  Pleas,  costs  of.  948.  1006,  &c. 
ISSUES,  how  made  up:  773.  778,  9. 

costs  of,  on  inclosure  act.  1011,  12. 
SHAM  PLEAS,  discountenanced.  611,  12.  727.767.  (r.) 
SHERIFF,  an  officer  of  the  court.  52.  duty  of.  Id. 
punishable  for  misbehaviour.  Id.  53. 
attornies  not  liable  to  serve  the  office  of.  75. 
his  authority  under  writ.  237. 
officers.  Id. 
warrant.  Id.  238. 
mandate  to  bailiff  of  liberty.  238. 
not  bound  to  take  notice  of  defendant's  privilege.  218.  221.  235. 241.  (q.) 
entering  liberty,  without  a  ?ion  omitias.  238.  1095. 
his  duty  upon  an  arrest;  242,  &c. 

by  special  bailiff.  329. 
treatment  of  prisoners,  arrested  on  mesne  process:  251,  &c. 
when  to  carry  them  to  county  gaol.  *253. 
penalty  on, for  misbehaviour.  255,  6. 
duty,  upon  a  special  capias  utlagatum.  154. 
how  discharged,  on  reversal  of  outlawry.  162. 

his  power  and  duty,  in  taking  bail  on  an  attachment.  243,  4.  487,  8. 
has  no  right  to  take  fees,  at  common  law,  for  execution  of  process.  255. 
what  fees  he,  or  his  officer  may  take,  by  stat.  23  Hen.  VI.  c.  9.  Id.  256. 
in  what  cases  liable  for  escape,  and  in  what  not.  245.  *253.  258,  9.  307.  331. 

1069.  1071,  2. 
when  he  may  return  a  rescue.  257. 
rule  for,  to  return  writ:  319.  328.  he. 

in  what  cases  it  cannot  be  had.  329,  30. 
at  what  time  it  may  be  taken  out.  Id. 
from  whom  obtained,  in  K.  B.  329.  C.  P.  Id. 
service  of.  330.  motion  to  set  aside.  329. 
when  to  make  his  return.  123.  329. 
liable  to  attachment,  for  not  making  it.  330. 

his  return,  and  when  liable  to  action  or  attachment  thereon,  and  when  not. 

126,  7.  330.  332,  &c.  1069. 
to  process  by  original.  126. 

when  rule  expires  in  vacation,  in  K.  B.  330.  C.  P.  Id. 
as  between  new  and  old  sheriff.  Id. 
rule  for,  to  bring  in  body:  319.  332. 

at  what  time  it  may  be  taken  out.  333. 

cannot  be  taken  out,  till  time  for  putting  in  bail  has  expired.  Id. 
should  be  given  without  delay.  Id. 

.  from  whom  obtained,  in  K.  B.  Id.  C.  P.  43.  333.  490.  (//.) 
affidavit  of  service  of.  334. 
liable  to  attatchment,  for  not  bringing  in  body:  334,  5,  6. 
origin  of  this  practice.  332. 
how  far  liable  thereon.  337. 
liability  of,  on  attachment,  for  costs  in  actions  on  bill.  Id. 

for  taking  insufficient  pledges  in  replevin.  Id.  (f.) 
not  liable  to  action,  for  refusing  bail,  on  attachment  out  of  Chancery.  244. 

for  costs,  on  discharging  defendant  after  notice.  *102. 
how  proceeded  against,  if  he  take  bail  thereon.  Id. 
death  of,  during  his  office.  Addend,  to  p.  336. 
when  discharged; 

by  taking  assignment  of  bail  bond.  329. 

appointing  special  bailiff,  at  plaintiff's  request.  329. 
render.  306,  7.  334. 
laches.  333.  337,  8. 
cognovit.  337,  8. 
pulting  in  bail,  &c.  339. 
render.  307,  8.  334. 

death  of  defendant,  after  contempt  incurred.  Id. 
or  his  bail,  may  put  in  and  justify  bail  above,  by  their  own  attorney.  90.  266. 
need  not  justify  bail,  to  set  aside  irregular  attachment,  in  C.  P.  257. 
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SHERIFF, 

allowance  to,  for  bringing  up  defendant,  on  habeas  corpus.  354. 
his  power  and  duty,  under  writ  of  fieri  facias.  1051,  &c. 
property  in  goods  taken  in  execution.  1052. 
duty  in  selling  them.  Id.  1053. 
notice  to,  of  rent  in  arrear,  on  stat.  8  Anne,  c.  14.  §  1.  p.  1055. 
his  return  to  fieri  facias.  141,  2.  1058,  &c. 
time  enlarged  for  making  it.  1057,  8. 

his  duty  upon  ca.  sa.  when  he  receives  debt  and  costs.  1069,  70. 
return  to  ca.  sa.  1068.  1148. 
duty  on  elegit.  1074,  5. 

extent.  1095,  6.  1102,  3. 
in  what  cases  entitled  to  poundage.  1083,  4,  5.  1118,  19,  20. 
penalty  on,  for  extortion,  in  levying  crown  debt.  1119. 

not  bound  to  execute  writ  of  false  judgment,  without  being  paid  his  fees.  1247. 
actions  by.     See  tit.  Jlclions. 
against;  Same  title. 

declaration  in.  260.  448. 
evidence  in.  244.  260.  1055,  6. 
staying  proceedings  in.  1057,  8. 
SHERIFF'S  COURT  of  LONDON; 

return  that  defendant  was  taken,  &c.  on  plaint  levied  in.  407.  (&.) 
SHERIFF'S  OFFICERS,  &c.  234.  251,  2,  3,  &c. 
agreements  with,  to  put  in  bail,  &c.  245. 
cannot  be  bail.  268. 
actions  by.  245,  6.  339,  40. 

against,  on  stat.  32  Geo.  II.  c.  28.  §  12.  p.  255,  6.  569. 

for  money  levied  by  distress,  after  reversal  of  outlawry.  1054. 
SHEWERS,  on  view.  849. 

SHIP'S  ARTICLES;  delivering  copy  of.  639,  40. 
SHORT  NOTICE  of  TRIAL.     See  tit.  Trials. 
SHROPSHIRE,  next  English  county  to  North  Wales.  811. 
SI  TE  FECERIT  SECURUM.     See  tit.  Pone. 
SIDE  BAR  Rules.     See  tit.  Rules  and  Orders. 
SIDE  CLERKS,  in  Exchequer.  52. 
SIGNING  PLEAS.     See  tit.  Pleas  and  Pleading. 
SIMILITER;  adding,  in  C.  P.  774,  5. 

to  general  issue,  must  be  delivered,  in  K.  B.  748. 
striking  out,  and  demurring.  783. 

want,  or  improper  addition  of,  amendable,  in  K.  B.  956. 
aliter,  in  C.  P.  Id. 
SIMPLE  CONTRACT  DEBTS, 
to  king;  1089. 

mode  of  recovering.  1092,  3. 
from  what  time  lands  are  bound  by.  1097. 
extent  in  aid  for.  1106,  7,  8. 
SINGLE  DAMAGES.     See  tit.  Damages. 
SITTINGS,  of  judges  in  bank,  out  of  term.  37,  8. 
SLANDER.     See  tit.  Words. 

SMALL  DEBTS;  discharge  of  prisoners  in  execution  for.  394,  5,  6.  1163. 
SOLDIERS;  arrest  of.  *225. 

appearance  in  actions  against.  268. 
proceedings  on  bail  bond  given  by.  324. 
place  of  life  guardsman  saleable,  under  Lords'  act.  388. 
aliter,  of  officer's  full  or  half  pay.  Id. 
SOLICITOR, 

in  Chancery,  may  practice  on  equity  side  of  Exchequer.  68. 
on  equity  side  of  Exchequer,  cannot  practice  as  such  in  Chancery.  Id. 
SOLVIT  AD  DIEM,  plea  of;  702. 
must  be  delivered.  613. 
need  not  be  signed,  in  K.  B.  724. 
not  formerly  signed,  in  C.  P.  725. 
evidence  on.  17,  18,  19. 
SOLVIT  POST  DIEM,  plea  of;  702. 

when  it  must  be  pleaded.  17. 
SON  ASSAULT  DEMESNE,  must  be  pleaded.  704. 
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SON  ASSAULT  DEMESNE, 

plea  of,  generally,  in  defence  of  self.  698.  of  third  persons.  Id. 
specially,  with  an  ird  motus.  Id. 
need  not  be  signed  or  filed,  in  K.  B.  724, 
not  formerly  signed,  in  C.  P.  725. 
new  assignment  on.  74-5. 
issue  on,  by  whom  made  up.  773,  4. 
SOUTH  SEA  HOUSE,  books  of;  852.  inspecting.  647. 
SOUTHWARK,  court  of  requests  for.  992,  &c. 
SPECIAL  ARGUMENTS;  510,11. 

days  appointed  for,  in  C.  P.  Id.  512.  797,  8. 
in  Serjeant's  Inn  Hall.  962. 
SPECIAL  ASSUMPSITS.  2,  3. 

SPECIAL  BAILIFF;  appointment  of,  discharges  sheriff.  329.  1059.  1069. 
SPECIAL  CASES;  origin  of.  929. 

what,  and  how  drawn.  Id-  930. 

turning  into  special  verdict.  930. 

not  allowed,  on  trial  of  indictment  at  sessions.  Id. 

on  appeals  at  Quarter  Sessions;  513,  14.  930. 

in  cases  of  settlement.  930.  upon  convictions  for  penalties.  Id. 
when  not  drawn  up,  settled  or  signed,  how  to  proceed.  Id. 
setting  down  for  argument,  in  K.  B.  510.  C.  P.  Id.  511. 
arguing,  in  Exchequer.  514. 
amending.  931,  costs  on.  Id. 
SPECIAL  CAUSES,  when  set  down  for  argument,  in  K.  B.  509,  10, 

in  what  order  argued.  510. 
SPECIAL  DEMURRERS.  See  tit.  Demurrer. 
SPECIAL  JURY;  See  tit  Jury,  costs  of.  844. 
SPECIAL  PLEADERS, 

admission  of  attorney's  clerks,  after  being  pupils  of.  63,  4. 
stamp  duty  on  certificates  of.  72,  3. 
SPECIAL  PLEAS.  See  tit.  Pleas  and  Pleading. 
SPECIAL  VERDICT.  See  tit.  Verdict. 
SPECIALTIES,  to  king;  1089. 

proceedings  on.  1091,  2. 
from  what  time  lands  are  bound  by.  1097. 
STAMP  OFFICE;  commissioners  of.  74,  5.  494.  641. 

books  of.  852. 
STAMPS, 

on  articles  of  clerkship;  59,  60, 
admission  of  attornies.  66.  74,  5. 
certificates  of  attornies.  70. 

special  pleaders,  draftsmen  inequity,  and  conveyancers.  72,3. 
writs.  173.  177. 

bail  bond;  244.  assignment  of.  322. 
appearance.  *263. 

bail-piece:  common.  *265.  special.  274. 
declaration^  359.  *461,  in  ejectment.  521,  2, 
judgment  of  nonpros,  for  not  declaring.  466. 
rules  to  plead,  fee.  486.  729. 
writs  of  certiorari.  404.  1227. 

rules  of  court,  and  entries  and  copies  thereof.  496. 
affidavits,  and  copies  thereof:  501. 

when  one  stamp  is  sufficient  for,  or  several  are  required,  Id- 
when  necessary  to  be  re -stamped.  Id. 
summonses  and  orders.  517. 
warrants  of  attorney,  and  defeazances;  592,  3. 

may  be  affixed  at  any  time,  on  payment  of  penalty.  593. 
interlocutory  judgments.  616. 

deputation  to  take  inquisition,  on  writ  of  inquiry.  623.  (g.) 
inquisition.  630.  general  issue.  724. 

special  pleas,  and  copies  thereof.  Id.  rule  to  reply.  486.  729. 
judgment  of  nonpros,  for  not  replying.  730. 
replication.  748.  demurrer.  752.  issue.  774. 
on  paper-books.  774. 

judgment  as  in  case  of  nonsuit.  829. 
Vol.  II.— 81 
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STAMPS, 

on  record  of  nisi  prius.  868. 

commission  to  examine  witnesses.  861.  interrogatories.  Id. 

copies  of  depositions.  Id.  arbitration  bond.  870. 

awards.  882.  896,  7.  posteas.  932. 

bond,  to  secure  sum  recovered,  on  granting1  new  trial.  941. 

final  judgment,  in  debt.  616. 

on  inquiry.  630.  posters.  962. 
recognizance,  statute  merchant,  or  statute  staple.  1134. 
error;  writs  of.  1196. 
assignments  of.  1227.  pleas  or  joinders  in.  1233. 
not  liable  to: 

copies  of  demurrer  books.  796. 

paper  books  in  error.  1234. 
appointment  of  umpire.  879. 
minutes  of  judgments,  in  House  of  Lords.  978. 
exemptions  from; 

in  case  of  paupers.  112. 

of  orders  made  on  application  of  a  prisoner,  or  insolvent  debtor.  517. 
for  delivery  of  particulars  of  plaintiff's  demand.  Id. 

staying  proceedings,  on  payment  of  debt  and  costs.  Id. 
time  to  plead,  reply,  or  rejoin,  after  first  order.  Id. 
rule  to  produce  deed  to  be  stamped.  494.  641. 
evidence  in  action  on  note,  improperly  stamped,  &c.  645. 
in  what  cases  court  will  not  set  aside  award,  for  improper  stamp.  896,  7. 
penalties  relating  to,  how  recovered.  73.  568. 
STATUTE  of  LIMITATIONS.  See  tit.  Limitation  of  Actions. 
STATUTES.  See  Table  of  Statutes,  prefixed  to  the  work. 
STATUTES  MERCHANT;  1131,  2.  1145,  6. 

what.  Id.  stamp  duty  on.  1134. 
process  on: 

capias  si  laicus.  1135. 
writ  to  extend  lands,  &.c.  Id.  1136. 
against  clerk.  1088. 1136. 
STAPLE;  1091.  1132,  3.  1145,  6. 
what.  Id.  stamp  duty  on.  1134. 
process  on: 

against  body,  lands  and  goods.  1136. 
liberate.  Id.  1137,  8. 
from  what  time  they  bind  the  lands; 

at  common  law.  1134,  5.  by  statute  of  frauds.  1135. 
registering,  in  Middlesex  and  Yorkshire.  Id. 
scire  facias  on,  unnecessary.  1146. 
STAYING  PROCEEDINGS; 

motion  and  rule  for,  when  and  how  made.  495.  565,  &c. 

on  last  day  of  term.  503. 
in  actions  on  bail  bonds;  323  to  327. 495. 

rule  for:  324.  affidavit  in  support  of.  Id. 
against  attorney,  neglecting  to  plead  his  privilege;  75. 
for  debt  under  5l.  p.  995.  (/;.) 
sheriff;  338,  9.  572.  1057,  8,  9.  1186. 
practice  on.  339. 
when  debt  sued  for  is  under  40s.  p.  495.  565,  6. 
in  penal  actions.  566,  &.c. 

actions  against  Governors  of  Bank.  570. 
for  escape.  317.  for  libels.  569. 

general  damages.  570,  71,  2. 
of  replevin;  570,  71.  on  highway  act.  572. 
on  replevin  bond.  Id. 
of  trespass;  571,  2. 

after  recovery  in  replevin.  572. 
by  feme-covert,  in  her  husband's  name.  573. 
against  sheriff.  1057.  8. 
trover.  571. 
upon  the  merits.  57:1. 
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STAYING  PROCEEDINGS, 

pending  another  action,  for  same  cause.  572. 
bill  in  Chancery,  &c.  Id. 
reference.  573.  876,  7. 
error^  574,  5,  &c. 

in  debt,  or  scire  facias,  on  judgment:  574,  &.c.  1199.  1200. 

on  recognizance  of  bail,  in  K.  B.  576,  7,  8.  1214. 

C.  P.  576,  7.  Exchequer.  577. 
till  security  be  given  for  costs,  in  K.  B.  578,  &x. 

C.  P.  579,  &c.  Exchequer.  582. 
payment  of  costs  of  former  action.  Id.  583,  4. 
on  payment  of  debt  and  costs,-  585,  he. 

in  assumpsit,  on  bill  of  exchange,  or  promissory  note.  573,  4.  586. 
penal  actions.  Id. 
debt  on  single  bill.  Id. 
bond;  586,  &c. 

for  performance  of  covenants.  586. 
payment  of  money.  Id.  587,  8. 

annuity,  interest,  or  money  by  instalments, 

588,  9. 
bail-bond.  586,  7. 
recognizance.  587. 1149,  50. 
ejectment,  for  non-payment  of  rent.  589,  90. 
by  mortgagee.  590,  91. 

on  stat.  1  Geo.  IV.  c.  87.  §  3.  p.  552.  919,  20. 
on  verdict,  after  bill  found  against  witnesses,  for  perjury.  938. 

execution,  in  vacation.  517. 
difference  between  setting  aside,  and  staying  proceedings.  564. 
STET  PROCESSUS.  730.  737.  828.  882.  963. 
STIPULATED  DAMAGES? 
arrest  for.  206,  7. 

difference  between,  and  penalties.  *195.  (i.) 
STOCK;  damages,  in  action  for  not  replacing.  922. 
STOCK  JOBBING  ACT, 

cannot  be  pleaded  with  non  assumpsit.  707. 
STRIKING  out  COUNTS;  See  tit.  Superfluous  Counts. 

superfluous,  indecent,  slanderous,  or  impertinent  matter.  667,  8. 
pleas,  pleaded  without  leave  of  court,  in  C.  P.  710. 
special  pleadings,  and  giving  general  issue.    See  tit.   Issues,  and 

Trials, 
similiter,  and  demurring.  See  same  titles. 
SUBMISSION  to  Arbitration.  See  tit.  Arbitration. 
SUBPCENA;  See  tit.  Witnesses. 

in  Exchequer:  106.  166.  176,  7. 

for  non-payment  of  costs  in  ejectment.  552.  1028. 
on  writ  of  inquiry.  628. 

attachment  for  disobeying;  485a,  6a,  7.  856,  7,  8. 
should  be  moved  for  as  soon  as  possible.  857. 
calling  witness  on,  at  trial.  858. 
SUBSEQUENT  DEMAND  and  REFUSAL; 
replication  of,  to  plea  of  tender:  673. 
effect  of  finding  on,  for  plaintiff.  Id. 
SUGGESTIONS, 

of  creditor's  electing  to  proceed  under  commission  of  bankrupt.  227. 
breaches,  on  stat.  8  &  9  TV.  III.  c.  11.  §  8.;  p.  632,  &c.  740,  &c.  1160. 
when  necessary,  and  when  not.  633. 
form  of.  Id,  741,  2. 
practice  on.  633,  4. 
deaths,  &c.  782.  976.  1170,  71. 

for  awarding  venire  out  of  common  course.  655.  657.  779,  80,  81,  2. 
costs,  on  court  of  conscience  acts.  496.  565.  995,  6. 

stat.  43  Geo.  III.  c.  46.  §  3.  p.  1019,  20,  21. 
double  or  treble  costs.  496.  1025,  6: 
nonsuit,  on  Welsh  judicature  act.  493.  1004,  5. 
prohibition  amended,  after  nonsuit.  754. 

not  verifying  in  six  months.  982,  3. 
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SUMMONS, 

by  original;  See  tit.  Process. 

against  members  of  parliament.  137. 
on  process  in  Exchequer;  156. 

against  members  of  the  House  of  Commons.  138,  9, 
pone,  or  recordari,  &.c.  419. 
scire  facias.  1176,  7. 
SUMMONS  and  ORDEK, 
practice  by;  515,  16,  17. 

in  vacation.  Id. 
by  judges,  on  their  circuits.  515, 16. 
for  staying  proceedings,  on  bail-bond.  325,  6,  7.  586,  7. 

payment  of  debt  and  costs.  335.  585. 
obtaining  prisoner's  discharge.  374,  5. 
time  to  plead; 

unattended,  must  be  discharged  before  signing  judgment,.  ira> 

C.P.  483. 
aider  in  K.  B.  Id. 

no  waiver  of  rule  to  plead,  in  C.  P.  486. 
further  time,  not  grantable  till  previous  order  drawn  up.  644. 
setting  aside  execution,  &.c.  517". 
in  ejectment; 

to  amend  declaration.  522,  3.  552. 

notice  to  appear,  &.c.  522.  552. 
for  particulars  of  premises.  552.  643. 

breaches  of  covenant.  Id. 
for  staying  execution  on  stat.  Geo.  IV.  c.  87.  §  3.  p.  552.  919- 
amendments  commonly  made  by.  753. 
stamp  duty  on.  517. 
service  of.  67,  8.  505,  6. 
attendance  on;  82. 
how  far  a  stay  of  proceedings.  482. 
SUMMONS  and  SEVERANCE.  146.  1190.  1226. 
SUNDAY, 

how  it  affects  the  beginning  or  ending  of  terms.  122. 
return  days  on.  Id. 

executing  process  on.  238.  255.  487.  505. 
service  of  declaration  in  ejectment  on.  526. 

when  accounted  a  day  in  legal  proceedings.  308.  486,  624.  729. 
when  not.  483a.  729.  934.  1148.  1179. 

rule  nisi  for  attachment  cannot  be  served  on.  238.  487.  505. 
inquiry  cannot  be  executed  on.  627. 

not  a  day  for  giving  or  countermanding  notice  of  trial,  in  C.  P.  817, 
scire  facias  lying  in  sheriff's  office.  1148. 1179. 
in  rule  to  appear  to  scire  facias,  in  error.  1223. 
SUPERFLUOUS  COUNTS, 

or  matter,  striking  out:  495.  667,  8.  1186. 

motion  for,  when  made,  in  C.  P.  668„ 
costs  on.  667. 
SUPERSEDEAS, 

when  granted  to  certiorari.  405. 
arrest  after.  *198. 
upon  outlawry.  152. 157.  *163. 
to  sheriff,  &c.  or  warden; 

on  bailing  prisoner,  in  vacation.  303,  4. 
for  not  declaring.  347.  374,  5,  5. 

proceeding  to  judgment,  or  execution.  368,  9.  374,  5,  6. 
rule  or  order  for,  in  C.  P.  375. 
cannot  bu  pleaded  to  action  on  judgment.  377. 
of  execution.  See  tit.  Error. 
SURETY, 

when  and  how  discharged,  on  bankruptcy  of  principal,  and  when  not.  *231,  2, 3. 
remedy  for,  against  principal.  233. 

on  bond,  not  discharged  by  parol  agreement  to  give  time  to  principal.  *316. 
on  replevin  bond,  executed  by  one  only.  245.  (rf.) 

not  discharged,  by  giving  time  to  principal.  *3I6. 
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SURETY, 

extent  in  aid  for.  1106,  7. 
SURPLUSAGE.  459.  714.  951. 
SUR-REBUTTERS.  See  tit.  Pleas  and  Pleading. 
SUR-REJOINDERS.  Same  title. 

SURRENDER,  in  discharge  of  bail.     See  tit.  Bail,  and  Prisoners. 
SURVEYORS,  of  ecclesiastical  benefices,  &c.  852. 

parishes  or  manors.  Id. 
SURVIVORSHIP;  scire  facias  when  necessary  on.  1169,  &c. 
SUSPICION  of  FELONY;  justification  on.  699.  704,  5. 
SWEARING  JURY.     See  tit.  Jury. 


TALES.  See  tit.  Jury. 

TAVERN:  justification  under  right  to  enter.  698. 

TAXATION, 

of  costs;  See  tit.  Attornies,  and  Costs. 
rule  to  be  present  at.  See  tit.  Costs. 
TAXES;  notice  of  action  to  collectors  of.  30. 
bail  rejected,  for  not  paying  arrears  of.  292. 
costs  in  actions  relating  to.  1025. 

must  be  paid  to  collector,  under  execution,  Lc.  1053.  1056. 
levari  facias,  for  arrears  of.  1087. 
TENANCY  in  COMMON, 

plea  of,  in  trespass  topersonal  property.  698. 
real  property.  Id. 
TENANTS, 

in  common;  1,  2  686. 

demise  by,  how  laid  in  ejectment.  521. 
in  tail,  or  for  life,  averment  of  life  of.  442.  (d.)  *450. 
discontinuance  by.  519. 
TENDER, 

of  debt,  must  be  made  before  action  brought.  33. 
amends,  in  actions  for  involuntary  trespass.  Id. 
in  bank  notes,  or  drafts  on  bankers,  when  legal,  and  when  not.  209. 
negativing,  in  affidavit  to  hold  to  bail ;  209,  10,  &c. 
gold  coin,  declared  to  be  the  only  legal  tender.  209.  (c.) 
when  in  may  be  made.  165. 
plea  of,  in  assumpsit.  700. 

covenant.  Id.  trespass.  699. 
effect  of,  in  London,  when  debt  was  originally  under  51.  p.  994. 
replication  to,  of  subsequent  demand  and  refusal:  673. 

effect  of  finding  on,  for  plaintiff.  Id. 
mode  of  entitling  declaration  on.  431. 
evidence  on.  776. 
must  be  pleaded,  in  assumpsit.  700. 

debt  on  simple  contract.  701.  bond.  702. 
in  what  time  it  must  be  pleaded.  475. 
may  be  pleaded  after  imparlance.  Id. 

cannot  be  pleaded  with  non  assumpsit,  or  non  est  factum,  &.c.  707. 
mode  of  concluding  plea  of.  715 
paying  money  into  court  on:  672,  3. 

judgment  may  be  signed  for  want  of.  611,  12.  672,  3. 
taking  money  out  of  court  on:  673. 

effect  of,  in  action  for  double  value.  678.  (£.) 
nonsuit,  after  plea  of,  not  allowed.  917, 
admits  contract,  and  facts  stated  in  declaration.  676,  7. 
costs  en  plea  of.  1007,  8. 
TENOR  of  Record,  certifying.  801,  &c. 
TERM;  what  may  be  moved  on  last  day  of.  502,  3,  4.  763. 
TERMS,  and  RETURNS;  121,  &c.  issuable.  122. 
TERMS  for  YEARS;  See  tit.  Leases. 
enlarging,  in  ejectment.  522,  3. 
may  be  extended  or  sold,  on  elegit.  1075.  on  extent.  1098,  9. 
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TERM'S  NOTICE, 
to  plead;  479. 

when  necessary,  and  when  not.  Id. 
reply.  729. 
of  trial; 

when  necessary,  and  when  not.  816. 
inquiry,  in  K.  B.  625.  1154.  {y.) 

C  P.  /^Exchequer.  625. 
may  be  given  in  K.  B.  without  previous  notice  of  intention  to  pro- 
ceed. Id. 
rule  for  judgment  not  necessary,  after  four  terms.  934. 
must  be  given  before  essoin  day.  479.  729. 
does  not  extend  beyond  the  term.  Id. 
TERRIERS, 

ancient,  or  surveys  of  parishes  or  manors.  852. 
ecclesiastical  or  temporal.  Id. 
TERTENANTS, 
what.  1173. 

scire  facias  against;  Id.  1174. 
in  ejectment.  1154.  (t.~) 

error,  to  reverse  fine  or  recovery.  1174. 
pleas  in.  692.  1174.  1181,  2. 
TESTATUJH  WRITS.  See  tit.  Ca.  Sa.  Fieri  facias,  and  Process. 
TESTE  and  RETURN, 
of  original  writ.  123,  4. 
process  by  original:  Id.  145,  6. 

distringas,  in  C.  P.  128. 
against  peers,  &c.  136. 
to  proceed  to  outlawry.  146. 
witofexigi  facias.  149. 
proclamation.  150. 
by  bill,  against  members,  he.  139. 
bill  of  Middlesex,  or  latitat,  &c.  169,  &c. 
capias  quare  clausum  f regit.  172. 
process  in  Exchequer.  177. 
writ  of  covenant,  for  levying  fine.  756. 
entry,  for  suffering  recovery.  Id. 
summons.  762, 3. 
jury  process.  840. 

fieri  facias.  1036,  7.  alias,  andpluries,  &c.  1063. 
capias  ad  satisfaciendum;  1068.  to  charge  bail.  1148. 
commission  to  find  simple  contract  debts  for  the  king.  1093. 
extent  in  chief.  1094,  5. 
writ  of  diem  clausit  extremum.  1104. 
scire  facias.  1175,  6. 1178,  9.  1222,  3. 
error; 

writ  of.  1195.  1198,  9.  execution  in.  1245. 
certiorari.  1227. 
TIMBER,  justification  under  right  of  entry  to  cut  down.  698,  9. 
TIME  for  Pleading.  See  tit.  Pleas  and  Pleading. 
TIPSTAFFS;  47.  53. 

fee  of,  for  conducting  prisoner  from  judges'  chambers  to  King's  Bench.  352. 
TITHES;  lease  of,  how  stated  in  pleading.  450.  (b.) 
amendment  of  recovery  of.  760,  61. 
action  for  not  setting  out; 

declaration  in,  must  state  that  they  have  been  yielded  and  paid,  he.  950,  51. 
bringing  money  into  court  in,  admission  of  plaintiff's  title.  676. 
writ  of  inquiry  in:  616. 

amendment  of  inquisition  on.  933.  (g.) 
absence  of  special  jury  in,  a  sufficient  reason  for  declining  to  try,  on  peremp- 
tory undertaking.  830. 
treble  value  of,  must  be  found  by  jury.  925. 
defect  in  finding  single  value  only,  not  amendable.  933. 
costs  in.  980,  81. 
bail  in  error  in.  1194. 
justification  under  right  of  entry,  to  fetch  away.  698. 
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TITHES; 

prohibition  for,  in  ecclesiastical  court.  982,  3. 

action  for  retention  of,  within  stat.  39  &  40  Geo.  III.  c.  104.  p.  990. 
TITLE, 

of  affidavits;  498,9.200. 
ambiguity  in.  498. 
declaration;  430,  1,  &c. 
in  ejectment.  519,  20. 
amendment  of,  in  penal  action,  refused.  768. 

transcript,  allowed  after  error.  771. 
in  scire  facias.  1181. 
issue.  775.  779. 
when  specially  shewn  in  pleading.  450,  &c. 
how  set  forth.  Id. 
pleas  in  bar  under.  698. 
less  than  freehold,  plea  of.  Id. 

may  be  given  in  evidence,  under  general  issue,  in  trespass.  704. 
conveyance  of,  when  necessary  to  be  shewn,  in  award.  889. 
defectively  set  forth,  aided  by  verdict.  950. 
aliter,  of  defective  title.  Id. 
TOLL;  disturbance  of.  *452.  (h.) 

TORTS.  4,  5,  6.  171.  927.  (q.)  1241.  and  see  tit.  Wrongs. 
TOWER  HAMLETS;  court  of  requests  for.  992. 
TOWER  of  LONDON;  fort  major  of,  not  privileged  from  arrest.  214. 

arrest  in,  not  allowed,  without  leave  from  governor.  239. 
TRADERS; 

real  estates  of,  assets  in  equity  for  payment  of  debts.  970. 
TRANSCRIPT;  1214,  &c. 

in  what  cases  amendable.  771. 
diminution  contrary  to,  not  allowed.  1224.  (e.) 
TRANSCRIPT  MONEY.  1216. 
TRAVERSE;  See  tit.  Pleas  &  Pleading. 

of  Office.  See  tit.  Extents,  and  Offices. 
TREASURY  RULES,  in  C.  P.  489,  &c.  492.  (g.)  Id.  (p.)  503. 
TREBLE  COSTS.  See  tit.  Costs. 
TREBLE  DAMAGES.  See  tit.  Damages. 
TREES; 

remedy  against  inhabitants  of  adjoining  parish,  &c.  for  destroying  or  damaging. 

142. 
TRESPASS, 
action  of; 

when  it  lies: 
in  general.  6. 

for  arresting  defendant,  by  wrong  name.  687,  8. 
by  feme  covert,  in  her  husband's  name.  573. 

sheriff,  for  goods  taken  in  execution.  1044.  1052. 
when  not: 

against  constables,  &c.  without  demanding  copy  of  warrant.  31,  2. 
by  sheriff.  See  tit.  Actions,  and  Sheriff. 
against  sheriff.  Same  titles. 
after  setting  aside  judgment  and  execution.  615.  1072. 
limitation  of.  14,  15. 

arrest  in,  not  allowed  without  special  order.  192. 
declaration  in;  467. 
venue.  436. 
beginning  of.  438. 

joining  different  counts,  or  causes  of  action.  5.  («.)  9,  10. 
what  damages  may  be  laid  in.  447. 
to  personal  property.  452. 
staying  proceedings  in;  571,  2,  3. 

after  recovery  in  replevin.  572. 
pleas  in; 

to  persons.  698. 

personal  property.  Id. 

real  property.  Id.  699. 

when  to  be  delivered.  724. 
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TRESPASS,  action  of; 

issues  in,  on  son  assault,  by  whom  made  up.  773,  4. 
evidence  in;  908. 

of  writ  being  sued  out  in  time.  183,  4. 
by  bankrupt,  against  his  assignees.  722,  3. 

on  general  issue,  and  plea  of  clandestine  removal  of  goods,  to  avoid 

distress.  908. 
verdict  in,  on  several  counts.  926. 
judgment  in;  963. 

of  non  pros,  by  one  of  two  defendants,  who  has  pleaded  separately. 

730.  785. 
damages  in,  when  aggravated  by  a  false  charge.  448.  922,  3. 

some  defendants  are  acquitted.  926. 
costs  in;  See  tit.  Costs. 

on  several  counts.  1006,  7.  1009. 
double  pleading.  711,  &c. 
execution  in.  1030. 
TRIAL, 

by  the  record.  See  tit.  Nul  tiel  Record. 
country; 

at  bar:  806.  811,  12.  1128. 
history  of.  806. 
in  what  cases  granted,  and  in  what  not.  Id.  807,  &.C. 

London.  808.  in  county  palatine.  Id. 
motion  for,  when  made.  494.  496.  808,  9. 
upon  what  terms  granted.  809. 
notice  of  trial,  in  K.  B.  Id. 

to  prothonotary,  or  secondary,  in  C.  P.  Id.  810. 
entering  cause.  809. 
copies  of  issue.  809. 
jury,  special:  810.  of  what  county.  Id. 

notice  to.  Id.  process:  Id.  tales.  Id. 
duty  of  officers  of  court  on,  in  K.  B.  Id. 

secondaries,  in  C.  P.  Id. 
new  trial  after.  Id.  936. 
costs  of,  when  plaintiff  is  poor.  808,  9. 
at  nisiprius:  806.  811,  &c.  1128. 

of  several  issues  in  same  cause.  773. 
writ  of  right.  806,  7. 

ejectment,  on  stat.  1  Geo.  IV.  c.  87.  §  2.  p.  919,  20. 
issues  from  Chancery,  and  Exchequer,  in  what  court.  813. 
in  what  county:  780,  81.  811. 

when  impartial  trial  cannot  be  had.  494. 496.  655. 780. 811. 
when  venue  is  laid  in  county  of  city  or  town  corporate.  780, 81. 
in  Middlesex;  Id.  812. 

at  any  time  during  vacation.  811. 
in  Exchequer.  Id.  (o.) 
London,-  811,  12. 

and    Westminster,  of  several  causes,   before  different 
judges,  at  same  time.  Id. 
days  appointed  for,  in  K.  B.  and  C.  P.  812. 
Exchequer.  Id.  813. 
of  issues  directed  by  court  of  Chancery.  813. 

from  Exchequer.  Id. 
losing,  what  is  meant  by,  and  effect  of;  322.  326.  339. 
notice  of;  813,  &c. 
where  given.  93. 
to  whom.  Id.  813. 

attorney  or  agent,  in  country  causes.  813. 
entry  and  service  of,  in  Exchequer.  Id. 
upon  paper  book,  when  it  shall  serve  for  general  issue,  in 

K.  B.  Id. 
back  of  plaintiff's  pleading,  in  C.  P.  Id.  814. 
delivering  replication,  &c.  in  Exchequer.  814. 
in  what  manner  given; 

when  there  are  several  defendants,  &c.  Id. 
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TRIAL,  by  the  country, 
at  nisiprius; 
notice  of: 

time  allowed  for; 

in  London  and  Middlesex:  326.  814,  15. 
for  adjournment  day.  814,  15. 
country  causes:  815,  16. 
how  reckoned.  815.  (t.) 
when  defendant  changes  his  residence.  815. 

resides  abroad.  Id. 
on  old  issue:  816. 

term's  notice.  See  tit.  Term's  Notice. 
in  ejectment.  551. 
on  extents.  1 128. 
short  notice:  816,  17. 

what,  in  town  causes.  817. 

country  causes,  in  K.  B.  Id.  C.  P.  Id. 
when  defendant  is  not  obliged  to  take  it.  817,  18. 
countermand  of,  in  K.  B.  817. 

C.  P.  Id.  Exchequer.  Id. 
continuance;  818. 

of  void  notice,  may  operate  as  a  new  one,  in  C.  P.  814. 
new  notice,  when  necessary,  and  when  not.  818.  948. 
costs  for  not  proceeding  to;  490,  91.  818,  19,  20. 
rule  for,  inC.  P.  490. 
in  ejectment:  552. 

attachment  for  non-payment  of.  Id. 
by  proviso,- 

when  it  may  be  had: 

in  civil  cases,  in  K.  B.  820,  21.  C.  P.  821. 
on  feigned  issues.  Id.  (s.) 
criminal  cases.  821. 
when  not: 

on  information,  in  Exchequer.  Id. 
rule  for,  in  K.  B.  822.  C.  P.  Id, 
notice  of.  816.  822.  jury  process  on.  840. 
nonsuit  on.  822.  in  error.  1233,  4. 
putting  off,  for  absence  of  witnesses.  831,  &c. 
other  causes.  835.  861. 
not  allowed,  for  plaintiff.  832,  3. 

after  sham  plea,  &c.  831,  2. 

plea  in  abatement,  unless  strong  case  be  made  out. 

831. 
pending  petition  against  commission  of  bankrupt.  835. 
suit  in  spiritual  court.  Id. 
of  informations,  in  Exchequer.  832. 

motion  for,  when  and  how  made,  in  K.  B.  495.  832,  3.  C.  P.  833. 

at  nisi  prius:  Id. 

not  allowed,  in  C.  P.  873. 
notice  of.  833.  affidavit  for.  Id.  834. 
when  money  must  be  brought  into  court  on.  831.  834. 
entering  cause  for; 
in  King's  Bench: 

in  London  and  Middlesex,-  870. 

by  special  jury.  Id.  871.  at  the  assizes:  872. 
in  Common  Pleas: 

London  and  Middlesex,-  871. 

by  special  jury.  Id.  at  the  assizes.  872. 
in  Exchequer.  871. 
order  of.  872,  3. 

motion  to  regulate  must  be  made  at  nisi  prius.  846.  872. 
9        of  special,  as  common  jury  cause.  846. 
cause  out  of  its  turn.  872,  3.  938. 
going  into  new  case  at.  908. 
acquittal  of  one  of  several  defendants  at.  910. 
saving  point  at:  931.  effect  of.  935.  941. 
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TRIAL,  by  the  country, 
at  nisiprius; 

remanets.  872. 

special  jury  causes;  870,  71.  cannot  be  tried  in  term.  846. 
'  of  persons,  for  offences  in  India.  864.  (t.) 
special  jury  causes;  870,  71.  cannot  be  tried  in  term.  846, 
of  persons,  for  offences  in  India.  864.  (/.) 
in  wrong  county,  when  cured,  and  when  not.  957. 
issues  of  fact  in  error.  1233,  4.  on  extents.  1128,  9. 
TRIERS.  905, 
TROVER, 

action  of;  5.  8.  452.  1050. 
for  books  of  account.  6.  (6.) 
limitation  of.  14,  15. 
declaration  in;  452. 
arrest  in.  193.  209. 
affidavit  to  hold  to  bail  in.  193.  208. 
staying'  proceedings  in.  571. 
inspection  of  lists  of  sales  in.  641. 
pleas  in.  703. 
evidence  in.  853. 

damages  in,  for  bill  of  exchange.  922. 

interest  on  bills  allowed  in,  on  error  in  Exchequer  Chamber.  1241. 
damages  in.  922. 

costs  in.  979.  998. 1007.  1015.  1023. 
maintainable  by  sheriff,  for  goods  taken  in  execution.  1052. 

against  sheriff,  for  selling  goods,  after  notice  of  act  of  bankruptcy. 

104S. 
TRUSTEES; 

set  off  in  actions  by  or  against.  718,  19. 
not  personally  liable,  on  submission  to  arbitration.  889. 
judgments  and  executions  affecting,  or  not.  967,  8.  1049,  50.  1075,  6. 
TRUST  PROPERTY,  not  extendible,  on  capias  utlagatum.  *156.  (A.) 
TURBARY;  justification  under  right  of  common  of.  698. 
TURNPIKE  ACTS;  staying  proceedings  on.  569. 

bringing  money  into  court  under.  671.  (o.) 
TURNPIKES;  action  against  hundred,  for  destroying.  121,  2. 

V. 
VACANT  POSSESSION,  ejectment  on;  519.  532. 

proceedings  in.  See  tit.  Ejectment. 
VACATION;  sitting  of  judges  in.  37. 

rules  drawn  up  in.  493. 
VARIANCE, 

of  bail  bond,  from  writ.  246. 

writ,  from  affidavit  to  hold  to  bail.  212.  314. 

plaint,  no  objection  to  removal  of  cause  by  pone,  or  recordari,  &e. 

420. 
of  declaration  from  process,  when  material,  and  when  not; 
respecting  the  parties.  455. 

christian  and  surnames.  440.  687,  8. 
character  in  which  they  sue,  or  are  sued.  457. 
cause  of  action.  *314.  458. 
venue.  174.  *314.  437. 
and  pleadings,  from  deed  or  record,  &c.  245.  250.  638.  701,  2.  1180. 
record  ofnisiprius,  from  issue  or  paper  book.  937. 
writ  of  error,  from  record:  1191,  2. 

in  what  cases  amendable.  1218. 
plea  in  abatement  of.  458.  687. 
VENDITIONI  EXPONAS;  on  capias  utlagatum.  156. 
on  fieri  facias.  1057.  1059,60,61. 

extent.  1115,  16.  1120.  t 

returns  to;  1060.  amendment  of.  1037,  8.  1060. 
VENIRE  FACIAS;  See  tit.  Jury  Process. 
in  Exchequer; 

ad  respondendum.  105.  176. 
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VENIRE  FACIAS; 
in  Exchequer; 

of  privilege.  105. 
ad  triandum;  award  of:  See  tit.  Issue. 

in  Exchequer.  869. 
de  novo;  935. 953,  4. 

at  common  law.  838. 

by  stat.  7  &  8  W.  III.  c.  32.  §  1 :  Id.  839.  954. 

not  grantable  in  criminal  cases.  839. 
on  bill  of  exceptions.  914.  954. 

demurrer  to  evidence.  915.  954. 
for  disallowing  challenge.  906.  937. 
erroneous  or  defective  finding; 
of  general  damages.  925.  953. 
on  special  verdict.  928.  953,  4, 
in  other  cases.  622.  952,  3,  4. 
by  court  of  error.  954, 
costs  on.  Id. 
tarn  ad  triandum,  quam  ad  inquirendum,  778.  926. 
VENUE;  *430. 

local  or  transitory.  432. 

with  regard  to  matters  arising  abroad.  Id.  434,  5.  652,  3.  661,  2. 
on  foreign  bill  of  exchange.  434. 
in  action  on  lease,  for  rent,  &c.  Id. 
debt,  for  use  and  occupation.  Id. 
when  local,  by  act  of  parliament.  Id.  435, 
in  actions  by  or  against  attornies,  &c.  75.  652.  656. 

or  informations,  on  penal  statutes.  434,  5,  6. 
against  justices,  &c.  436. 

officers  of  excise,  or  customs.  Id. 
persons  exercising  public  employments.  Id, 
on  1  &  2  Ph.  &  M.  c.  12.  p.  435. 
3  Geo.  II.  c.  26.  Id. 
43  Geo.  III.  c.  99.  p.  436, 
by  original;  437. 

in  Common  Pleas.  Id. 
in  margin  will  help,  but  not  hurt.  437. 

when  necessary,  or  not,  to  be  alleged  in  pleading.  686,  7.  1167.  1233. 
how  stated.  437.  defect  of,  when  aided.  955. 
on  removal  of  cause,  by  habeas  corpus.  416, 

reversal  of  outlawry.  426. 
in  ejectment,  520.  scire  facias.  1175. 
history  of  changing.  650,  51. 
in  what  cases  it  may  be  changed; 

in  action  against  several  defendants.  651.  657. 
by  plaintiff".  651,  2.  657. 

defendant;  generally.  652. 

in  action  for  crim.  con.  654.  libels.  Id. 

overturning  plaintiff",  in  stage  coach.  Id, 
penal  actions.  Id. 
on  special  ground.  655,  6.  (/.) 
when  impartial  trial  cannot  be  had.  655. 
by  consent.  Id. 

into  Wales.  656,  7.  county  palatine.  121.  657. 
some  of  defendants  only.  651. 
in  what  cases  it  cannot  be  changed; 

when  cause  of  action  arises  out  of  the  realm.  652,  3.  661,  2, 

in  two  counties.  653. 
in  debt  on  bond,  or  other  specialty.  Id. 
covenant,  on  lease.  Id. 
assumpsit,  on  award,  or  charter  party.  Id. 
action  on  promissory  note,  or  bill  of  exchange.  Id. 
for  scandalum  magnatum.  654. 

libel,  published  in  several  counties.  Id. 
escape,  or  false  return.  Id.  infringing  patent.  653, 4, 
against  carrier  or  lighterman.  654. 
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VENUE, 

in  what  cases  it  cannot  be  changed; 

in  scire  facias,  to  repeal  patent.  654. 
when  impartial  trial  cannot  be  had.  655. 
by  reason  of  plaintiff's  privilege.  656. 
into  city  of  Bristol,  &.c.  previous  to  Lent  Assizes.  655,  6. 
changing; 

in  King's  Bench. 

motion  for;  491.  493.  when  made.  658. 

affidavit  in  support  of.  659. 
rule  for;  491.  659.  absolute  in  first  instance.  659,  60. 
drawn  up,  on  reading  declaration.  659. 
motion  for  discharging;  660.  when  made.  663. 
in  Common  Pleas: 

motion  for;  494.  658. 
when  made.  504.  658. 

cannot  in  general  be  made  on  last  day  of  term.  Id. 
affidavit  in  support  of.  659. 
rule  for;  494. 

to  shew  cause:  Id.  659.  661. 
making  absolute.  661. 
discharging;  Id. 
on  undertaking  to  give  material  evidence:  Id.  662. 
in  the  alternative.  661. 
when  dispensed  with.  663. 
what  evidence  is  material.  662,  3. 
in  Exchequer;  650.  discharging  rule  for.  662. 
in  vacation;  493.  659,  60.  judge's  order  for.  Id. 
bringing  back,  in  King's  Bench; 

motion  for;  660.  when  made.  494.  663. 
grounds  of:  660,  61. 

for  irregularity;  494.660. 

when  affidavit  for  changing  it  is  defective.  660. 
when  regularly  changed;  Id.  661. 

on  undertaking  to  give  material  evidence:  Id. 

when  cause  of  action  arises  in  different  counties.  Id. 

abroad.  661,  2. 
what  evidence  is  material.  662. 
when  laid  in  county  of  city  or  town  corporate.  780,  81. 
want  of  right  one  cured,  after  verdict.  957. 
VERDICTS, 

general:  920. 

for  plaintiff  or  defendant,  wholly  or  in  part.  Id. 
entering  on  particular  counts.  Id.  (f.)  996. 
when  plaintiff  must  elect  on  what  count  to  enter  it.  920. 
in  replevin.  Id. 

leave  to  enter,  on  nonsuit,  in  undefended  cause.  918.  935. 
special:  928,  9.  origin  of.  928. 

how  drawn.  929.  how  construed.  Id. 
nothing  in  general  to  be  intended  on.  928. 
collateral  matter  supplied  in.  Id. 
what  the  court  will  doubt  on,  and  what  not.  Id. 
drawing  conclusions  from.  Id.  929. 
when  defective,  consequences  of.  928.  953,  4. 
moving  for  judgment,  and  arguing,  in  K.  B.  929.  C.  P.  Id. 
copies  of,  forjudges,  in  C.  P.  Id. 
rule  for  delivery  of  postea  on.  493. 
on  point  reserved.  931.  935.  941. 

trial  by  proviso.  918.  on  extents.  1129. 
motion  to  set  aside.  494,  5. 

void,  and  set  aside,  on  what  grounds.  694.  935.  957,  8. 
in  ejectment,  on  stat.  1  Geo.  IV.  c.  87.  §  2,  3.  p.  918,  19. 
amendment  of.  769,  70.  928.  933.  951. 
in  trespass,  on  several  counts.  926. 
contrary  or  concurring,  new  trials  after.  936. 
to  stand  as  security,  on  new  trial  for  excessive  damages.  940. 
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VERDICTS; 

what  defects  are  aided  by,  at  common  law.  459,  950,  kc. 
will  aid  title  defectively  set  out,  but  not  defective  title.  950,  51. 
death  of  parties  after,  when  aided.  966. 
costs  on  setting1  aside.  945,  6,  7,  8. 
after  verdict  for  defendant.  1014.  1017,  18. 
VIEW; 

in  what  cases  allowed.  847,  8. 
statutes  respecting-;  Id. 
construction  of.  Id. 
motion  for,  in  K.  B.  and  when  of  course,  or  not.  491.  516.  848. 

C.  P.  516  848.  Exchequer.  848. 
rule  for,  in  K.  B.  491.  Id.  (s.)  516.  848,  9. 

C.  P.  516.  848,  9.  Exchequer.  848.  (e.) 
proceedings  on.  849. 
shewers.  Id.  evidence  on.  Id. 
changing  venue,  on  account  of.  653. 
no  ground  for  allowing  costs,  in  trespass.  1000,  1. 
VOIRE  DIRE.  883. 

U. 

UMPIRAGE.  881,  2. 
UMPIRE.  879,  80. 
UNDER-SHERIFF;  his  duty.  251,  kc. 

carnot  act  as  attorney.  78.  but  see  937. 
punishable  for  misbehaviour.  52. 
UNDERTAKING, 

to  appear;  266.  (d.) 

put  in  bail,  &.c.  107.  245.  248. 

pay  costs,  &c.  on  setting  aside  regular  judgment.  614,  15. 
money,  on  compounding  qui  tarn  action.  605. 
debt  of  third  person,  delivering  copy  of.  639. 
give  material  evidence;  660,  kc. 

when  dispensed  with,  in  C.  P.  661,  2. 
what  evidence  is  material  on.  662,  3. 
judgment  of  preceding  term  in  ejectment,  on  stat.  1  Geo.  IV.  c.  87.  § 

1.  p.  541,  2,  3, 
proceed  to  trial,  peremptorily.     See  tit.  Judgment  as  in  case  of  Nonsuit. 
not  to  assign  for  error  the  want  of  original.  120,  121.  657. 
UNDERWRITERS.     See  tit.  Policy  of  Insurance. 
UNICA  TAXATIO.  778,  9. 
UNIVERSITIES; 

persons  taking  degrees  in,  becoming  attornies.  56,  7. 
claim  of  conusance  by.  682,  &c. 
USE  and  OCCUPATION; 

affidavit  of  debt  for.  JIddend.  to  p.  205. 
debt  for,  not  local.  434. 

writ  of  inquiry,  necessary  in.  616. 
description  of  premises,  in  declaration  for.  439. 
effect  of  judgment  by  default,  in  action  for.  629. 
action  for,  excepted  out  of  London  court  of  conscience  act.  993. 
USURY, 

will  avoid  warrant  of  attorney.  593. 
terms  of  setting  aside  judgment  for.  Id. 
statute  of,  plea  of.  695. 

when  pleaded,  or  given  in  evidence.  702. 
action  for; 

amendment  of  declaration  in.  768. 
judgment  as  in  case  of  nonsuit  in.  827. 

W. 

WAGES;  affidavit  of  debt  for.  205,  6. 
of  labourers;  distress  for.  572.  (6.) 
WAIVER,  of  Irregularity.     See  tit.  Irregularity. 
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WAIVER,  of  Women.  148.  152. 

WAIVING,  or  Withdrawing-,  general  issue.    See  tit.  Demurrers,  Extents,  and  Pleas 

&  Pleading. 
judgments  by  default.     See  tit.  Judgments. 
WALES;  See  tit.  Great  Sessions. 
process  into.  171. 
arrest  in.  192. 

stamp  duty  on  affidavits  in.  501. 
venue; 1005. 

changing  to.  656,  7. 
certiorari  to.  402. 

ejectment  in,  on  stat.  1  Geo.  IV.  c.  87.  p.  541,  2. 
pleading  to  the  jurisdiction.  680. 
award  of  jury  process.  781,  2. 

next  English  county  to  South  Wales.  811.  North  Wales.  Id.  957. 
trial.  Id.  inquiry  into.  621. 
witnesses,  bringing  up  when  in  custody.  860. 
judgments.  971.  (x.) 

costs;  987,  8.  997,  8.  on  Welch  judicature  act.  493.  1004,  5. 
execution.  404.  1062. 
error  from:  1062.  bail  in.  1204. 
alleging  diminution  in.  1224. 
statute  of  jeofails  extended  to.  221. 
WARDEN  of  Fleet  Prison; 
office  of.  46,  7. 
officers  appointed  by.  47. 
WARRANT, 
of  justices; 

demand  of  perusal  and  copy  of.  31,  2,  3. 
evidence  of.  647. 
to  arrest; 

when  and  how  made  out,  filled  up,  and  executed.  236. 
indorsement  on,  of  time  of  signing.  179. 
attorney's  name.  180. 
for  sitting  of  judges  in  bank,  out  of  term.  37,  8. 
writ  of  error  in  parliament.  1196. 
WARRANT  of  ATTORNEY, 
to  prosecute  or  defend; 

in  writing,  or  by  parol.  106. 
by  corporation.  Id.  *106.  («.) 
effect  of  appearance,  without.  107.  573. 
how  long  it  continues  in  force.  107,  8,  9. 
of  filing  and  entering  it.  109. 
rules  respecting  it,  in  C.  P.  Id.  110. 

memorandum  or  minute  of;  110.  169.  175.  262.  265.  268.  274. 
not  necessary  to  be  filed,  on  changing  attorney.  108. 
effect  of  not  filing  it.  101. 
in  ejectment.  551. 
on  proceeding  to  outlawry,  in  C.  P.  149. 

need  not  be  paid  for,  on  delivering  declaration,  in  K.  B.  109.  461. 
how  much  was  formerly  paid  for  it,  in  C.  P.  460. 
made  out,  on  entering  issue,  in  C.  P.  792. 

must  be  filed,  on  signing  all  judgments,  except  on  posteas,  or  writs  of  in- 
quiry, and  non-prosses,  in  C.  P.  617. 
for  suffering  recovery,  not  amendable.  758,  9. 
new  one  required,  in  scire  facias.  107.  1139. 

error.  107.  1196. 
entry  of,  on  issue  roll,  in  K.  B.  109.  792. 

distinct  rolls,  in  C.  P.  Id. 
want  of,  or  misnomer  in,  aided  after  verdict.  955.  1232. 
certiorari  for;  1227.  1229,  30. 
how  directed.  1227.  (d.) 
proceedings  on.  1227,  8. 
to  claim  conusance.  684. 
confess  judgment; 
what.  591.  2. 
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WARRANT  of  ATTORNEY, 

to  confess  judgment; 

defeazance  on;  591,  2. 

need  not  be  by  deed.  592. 

notice  collateral  securities.  Id. 
state  consideration.  Id. 
does  not  require  attesting  witness.  Id. 
consequence  of  not  inserting  it.  Id. 

must  be  written  on  same  paper  or  parchment,  before  filing.  602. 
stamp  duty  on.  592,  3. 

may  be  stamped  at  any  time,  on  payment  of  penalty.  593. 
in  what  cases  ordered  to  be  delivered  up.  554,  5.  593,  4. 
•given  by  infant;  594. 

and  another  person.  Id. 
executor.  Id.  599.  one  of  several  partners.  594. 
feme  covert.  218.  594. 
prisoner;  594,  5. 
in  what  cases  attorney's  presence  is  necessary,  and  in  what  not. 

594,  &c. 
for  corrupt  and  usurious  consideration.  593. 
gaming  debt.  594. 
must  be  read  over  to  party  executing  it,  in  C..P.  595. 
not  waived  by  subsequent  assignment  of  goods.  594. 

revocable  by  party.  597. 
when  countermanded  by  death.  Id.  598. 
marriage.  598. 
must  be  strictly  pursued.  Id.  599. 

delivered  to,  and  filed  with  clerk  of  the  dockets,  &c.  on  signing 

judgment.  602. 
or  copy,  and  affidavit,  &c.  must  be  filed  in  twenty-one  days,  with  clerk  of 

dockets,  in  K.  B.  Id. 
consequences  of  not  filing  them,  in  case  of  bankruptcy.  Id. 
entry  of  satisfaction  on.  603.  1085.  (q.) 
judgment  on;  603. 
how  signed.  602. 

when  and  how  entered,  in  K.  B.  492.  (p.)  599,  600. 
C.P.  492.  (p.)  600. 
after  death  of  either  party.  965. 
when  not  allowed  to  be  entered.  594. 
not  within  stat.  8  k.  9  W.  III.  c.  11.  §  8.  p.  633.  1160. 
against  insolvent  debtor.  1163. 

motion  for,  when  necessary,  and  how  made.  492.  571,  2. 
rule  for,  on  old  warrant  of  attorney,  in  C.  P.  490.  492.  (p.)  493. 
affidavit  for;  599,  600,  601,  2. 

how  entitled.  499.  599. 
at  what  time  defendant  should  appear  to  have  been  alive,  in  K.  B.  601. 

C.  P.  Id. 
setting  aside.  593,  4.  597,  8.  600. 
to  acknowledge  satisfaction.  1085. 
WARRANTY;  action  on.  3.  8.  ff.J 
WARREN;  justification  under  right  of.  698. 
WASTE; 

justification  under  right  of  entry  to  view.  Id.  699. 
verdict  in,  920.  B.  (f)  damages  in.  921.  costs  in.  980. 
security  not  to  commit,  on  stat.  1  Geo.  IV.  c.  87.  p.  919,  20.  1208,  9. 
WAY;  action  for  not  repairing.  451. 

right  of,  how  stated  in  pleading.  452.  (6.) 
justification  under.  698. 
WAY-GOING  CROP;  justification  under  right  of  entry  to  take.  Id.  699. 
WELCH  JUDICATURE  ACT.  1004,  5. 
WEST  \NDTA  DOCK  COMPANY; 

limitation  of  action  against.  20.  notice  of  action  to.  29. 
WESTMINSTER;  court  of  requests  for.  992,  &c. 
WILFUL  TRESPASSES;  costs  in  actions  for.  1003,  4. 
WITHDRAWING  JUROR;  See  tit.  Jury. 

costs  on:  910.  after  paying  money  into  court.  678,  9. 
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WITHDRAWING  PLEAS;  See  tit.  Pleas  and  Pleading. 

on  confessing  action.  606,  7. 
WITHDRAWING  RECORD;  904. 

when  not  a  cause  for  judgment  as  in  case  of  nonsuit.  823. 
WITNESSES, 

privilege  of,  from  arrest;  *220. 222.  857. 

when  attending  arbitrators.  220. 

commissioners  of  bankrupt.  Id.  222. 
courts  martial.  223. 
not  allowed,  after  absconding  from  their  bail.  Jlddend.to  p.  222, 3. 
on  execution  of  inquiry,  in  action  against  hundredors.  144. 

on  capius  utlagatum.  156. 
christian  names  of,  must  be  inserted  in  memorial  of  annuity.  558. 
to  execution  of  warrants  of  attorney,  affidavits  by.  599,  600,  601. 
residence  of  considered,  in  changing  venue.  655. 
absenee  of,  good  cause  against  judgment  as  in  case  of  nonsuit.  826.  829. 

putting  off  trial  for.  831,  2. 
arrest  of,  in  coming  to  attend  trial.  200.  220,  221. 
expenses  of,  when  subposna'd;  856,  7. 

in  what  cases  allowed,  and  in  what  not.  864,  5. 
summoned  before  commissioners  of  bankrupt.  856. 
quaere  if  allowed  on  discontinuance,  after  countermand  of 

notice  of  trial.  734.  Id.  (b.) 
coming  from  abroad.  864,  5. 
mandamus  for  examining  in  India,  &c.  863,  4. 
how  sworn  on  arbitration.  879. 
must  not  be  interested  in  event  of  suit.  849. 
objections  to  credit  or  competency  of.  Id.  938. 
being  bail,  how  restored  to  competency.  282,  3. 
mode  of  procuring  their  attendance; 
by  subpoena  ad  testificandum.-  855,  &c. 

on  trial.  Id.  inquiry.  154.  628.  extent.  1096. 

what,  and  how  many  may  be  put  in  one  writ,  and  at  what  time.  855. 

praecipe  for.  Id. 

resealing  and  serving.  Id. 

with  a  duces  tecum,-  Id.  856. 

regular  process  of  the  courts.  855. 
of  compulsory  obligation.  Id. 
what  must  be  produced  on.  Id.  856. 
service  of  copy  of  subpoena,  and  payment  of  expenses.  856. 
on  officer  of  court.  Id. 
to  attend  commissioners  of  bankrupt.  Id. 
by  habeas  corpus  ad  testificandum;  858,  9. 
when  it  lies,  or  not ;  Id. 
generally.  Id. 

on  stat.  43  Geo.  III.  c.  140.  p.  859. 
44  Geo.  III.  c.  102.  Id.  860. 
3  Geo.  IV.  c.  13.  §  28.  p.  857. 
mode  of  obtaining,  and  executing  writ.  858,  9,  60. 
cross-examination  of;  854. 

on  interrogatories.  862,  3. 
examination  of,  on  arbitration.  896. 
proceedings  against,  for  not  attending;  857,  8. 
by  attachment:  Id. 

when  summoned  on  courts  martial.  857. 
in  C.  P.  485a.  857,  8. 
against  attorney,  or  peer.  857. 
affidavit  for.  Id. 
by  special  action  on  the  case.  Id. 
action  on  stat.  5  Eliz.  c.  9.  §  12.  Id. 
guilty  of  contempt  in  not  attending,  though  cause  not  called  for  on  Mai.  858. 

not  called  on  subpoena.  Id. 
when  and  how  examined  on  interrogatories;  491.  860,  &c. 
before  judge  in  town.  860. 

commissioners  in  the  country,  or  abroad.  831,  2.  860. 
rule  or  order  for  examining  them;  491.  (b.) 
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WITNESSES, 

when  and  how  examined  on  interrogatories; 
rule  or  order  for  examining1  them; 
when  and  how  obtained.  860,  61. 
can  only  be  by  consent.  491.  (6.)  860,  61. 
proceedings  thereon.  861,  2,  3. 
depositions  on:  860,  &c. 
evidence  of.  862. 
translating  into  English.  861,  2. 
suppressing  when  illegally  or  irregularly  taken.  863. 
costs  of  examination.  Id. 
for  co-defendants,  on  acquittal.  910. 
falsifying  testimony  of,  by  affidavit.  938. 
rejected,  when  no  ground  for  new  trial.  939. 
costs  of.  734.  820.  856.  861.  (t.)  864,  5,  6. 
compensation  for  loss  of  time  of.  865,  6. 
expense  of  experiments  by.  866. 
WORDS, 

action  for;  5. 

limitation  of.  14,  15.  declaration  in.  449.  453,  4.  pleas  in.  697.  703. 
evidence  in.  630.  703.  verdict  and  judgment  in.  1236,  7. 
arrest  of  judgment  in.  953.  (u.)  costs.  996,  7.  1004,  5. 
WRECK;  justification  by  lord  of  manor,  to  take.  698. 
WRITS,  original; 

pone,  recordari  facias  loquelam,  and  accedas  ad  curiam.  399.  416, 17,  18. 
de  executionejudicii.  1216. 
amendment  of.  125.  769. 
judicial; 

mesne:  See  tit.  Process. 

direction  of.  See  same  title. 

ac  etiam  in.  See  tit.  Ac  etiam. 

teste  and  return  of.  See  tit.  Teste  and  Return. 

not  to  be  sealed  in  blank.  47. 

costs  of,  deposit  to  answer.  *249,  &c. 

entry  on  roll,  in  K.  B.  182.  C.  P.  183. 

returns  to.  See  tit.  Returns. 

amendment  of.  147.  *168.  *170.  *175. 182.  *457.  768,  9. 

•quashing;  182.  188.  199.  495. 

motion  for.  495. 
pleas  in  abatement  to.  See  tit.  Pleas  and  Pleading. 
of  inquiry.  See  tit.  Inquiry. 
final:  See  tit.  Process. 

amendment  of.  768,  9,  70.  1037,  8. 1060. 1068. 
1    for  removal  of  causes  from  inferior  courts: 

certiorari.  399,  &c.  habeas  corpus.  399. 405,  &c. 
sealing  bill  of  exceptions.  913. 
to  confess  or  deny  seal.  914. 
of  scire  facias.  See  tit.  Scire  Facias. 
error;  See  tit.  Error. 

certiorari  in.  See  tit.  Certiorari. 
WRONGS,  action  for;  4,  5,  6. 

by  and  against  whom  brought.  7,  8. 
limitation  of.  14, 15. 
immediate  or  consequential.  *447. 
how  stated  in  declaration.  See  tit.  Declaration. 

Y. 
YEAR,  for  scire  facias,  how  computed.  1154. 
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